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SUBJECT INDEX 



Absence of st^r denotes Cases of Provincial or Small importance. 

^ Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


A 

Arbitration 

Claim time barred at the time 

of reference can form subject- 
matter of reference 177c 

‘Submission clause in contract 

allowing so many days for 
appointing arbitrator — So many 
clear days commencing from 
midnight to midnight are to be 
allowed 126a 

'Submission clause — Submis- 
sion to two arbitrators by one 
party alone instead of each party 
nominating his own arbitrator 
according to submission clause 
in contract — ’Eeference is com- 
plete when arbitrators are nomi- 
nated — Drawing up of reference 
and acceptance by arbitrators 
may be subsequent L26& 

** Reference to arbitration with- 

out the intervention of Court, 
pending suit in competent Court 
— Reference and award are valid 66c 

Arbitration Act (9 of 1899) 

‘O. 21. R. 2, Civil P.G., applies 

to award under the Act 66c 

'Ss. 8 and 9 — Applicability 

does not depend upon whether 
ultimately a single arbitrator or 
two are appointed 1776 

S. 9 — • Applicability — Where 

the submission provides that the 
reference shall be to two arbi- 
trators and an arbitrator appoin- 


Arbitration Act 

ted by one of the parties is duly 
declared to be the sole arbi- 
trator and he thereafter refuses 
to act the then vacancy has to 
supplied in accordance with 
S. 9 177a 

B 

Bar to Fresh Trial 

See Criminal P. C., S. 403 

Bombay Abkari Act (5 of 
1878) 

S. 43 (i) — -Cultivation of bhang 

— Deterrent punishment is 

called for as such offences are 
difficult of detection 1126 

Bombay District Municipal 
Act (3 of 1901) 

-S. 86 — Magistrate’s order on 
appeal under S. 86 is not revis- 
able by High Court under Cri- 
minal P. C.. S. 435 23 

Bombay Land Revenue Code 

(5 of 1879) 

S. 157 — Person arrested under 

order of Manage!*, Encumbered 
Estates, under S. 10, Sind 
Encumbered Estates Act, with 
S. 157 — Insolvency Court can- 
not grant him interim order of 
protection 123a 

Burden of Proof 

See Evidence Act, S. 101 
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(5 of 


Civil Procedure Code 
1908} 

S- 1 — Court ca,nnot pass 








a 


decree against a person, subject 
of foreign Government, which 
cannot be enforced against him 160^ 
S. 11 — Only identity of 
charges is looked to and not 
identity of parties under S. 403, 
Criminal P. C. — Distinction bet- 
ween Civil P. C., S. 11. and 
Criminal P. O., S. 403, pointed 
out (Per Tt/abji, A. J. C.) 10b 

— S. 20 — Court cannot pass 
decree against a iierson, subject 
of foreign Government, which 
cannot be enforced against him 160^ 
— S. 47 — Transfer of - right pend“ 
ing suit — Assignee not brought 
on record— Assignee cannot ex- 
ecute the decree i)assed in the 
suit tliough he becomes owner 
thereof 78e 

— S. 92 — Suit framing scheme — 
Persons interested to appoint 
additional trustees must bring 
a fresh suit under S. 92 1 

— S. 115 — Court’s jurisdiotion 
disputed — Court deciding there- 
on — Decision can he challenged 
in revision 2395 

— S. 128 — Suit on negotiable 


=is 


instrument under O. 37 is within 
Civil P. C., S. 128(2) (f) and 
Art. 5, Limitation Act, applies 
— S. 141 — Provisions of Civil 


90a 


Procedure Code relating to 
procedure are applicable to 
Succession Certificate Act 


1875 


— S. 161 — Party appearing later 
ill tlie day without sufficient 
reason cannot have ox-parte de- 
cree passed against him set aside 


on that ground 


O. 7, R. 1 — Description of 
suit in heading does not deter- 
mine nature of suit 

O. 9, R. 3 Date fixed for 
hearing of application in the 
suit — Whole suit connot be dis- 
missed 

— O. 9. R 


223(2} 


785 


228a 


9 — Pleader sitting in 
adjoining Court-room, but not 
hearing call — Restoration sliould 
be ordered 

— O. 9, Rr 


2285 


9 and 13 — Party ap- 
pearing later in the day without 


Civil P, C, 

sufficient reason cannot have ex~ 
parte decree set aside on that 
ground 22^(2} 

■■ ■ O. 9, R. 13 — Dx-parte decree 
against one defendant — Suit 
dismissed by consent against 
another — Court cannot restore 
suit against that other while 
setting aside the ex-parte decree 
O. 12, R. 6 — Admission must 


245 


be clear and to the effect that 
money is recoverable in the ac- 
tion in which admission is made 25a 
O. 12, R. 6 — Admission which 


is insufficient under O. 12, R. 6 
is also insufficient under O. 39, 
R. 10 

O. 2L, R. 2 — Application to 


255 


record adjustment is in the nature 
of suit rather than a proceeding 
in execution 

O. 21, R. 2 — R. 2 applies to 
awards under Arbitration Act 

— O. 21, R. 2 — Compromise 
affecting immovable property 
moio than Rs. 100 after decree 

— Petition embodying compro_- 
mise presented to Court and re- 
corded — Registration is not 


66c; 

66^ 


necessary 
— O. 21, R. 


16 — Transfer of 


eeg 


light pending suit — Assignee not 
brought on record — -Assignee 
cannot execute the decree passed 
in the suit though* he becomes 
owner thereof 

— O. 21, R. 50 — Sons of a de- 
ceased partner are liable for 
debts to the extent of father’s 


78/5 


assets 


247c 


O. 21, R. 50 — Decree against 


firm — Representatives of a part- 
ner dying before institution of 
suit can be proceeded against in 
execution of such decree ( By 
Pull Bench^ Bupchand Bilaravi 
and L/ohOy A. J. Cs. dissenting.) 

‘ F.B.130a 

O. 21, Hr. 58 to OS'^K^ourt 
can enquire into a plain ques- 
tion of fact though it involves 
an enquiry into title to some 
extent . 

— O. 21. Rr. 95 and 96— Judg- 
ment-debtor other than a Hindu 
co'iiarconer in joint possession 
with a third party — Auction- 
purchaser may sue for partition 


114 
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Civil . C. 

but; Court will not refuse to 
assist him in obtaining posses' 
sion under Kr. 95 and 96 199 

O. 32, R. 6 — Application for 

certificate by minor through next 
friend is competent — Next friend 
should be asked to execute bond 
under S. 375, Succession Act, 
1926, and O. 32, R. 6 187a 

— ^ — O. 34, R- 4 (2) — Preliminary 
decree passed — Court-fee on ap- 
peal should be ad valorem on 
the amount awarded by the 
decree and not that claimed in 


suit 251 

— O, 34, R. 5 — Mortgage de- 
ciee in terms of award — O. 34, 

R. 5 does not apply 1035 

— O. 34, R. 6 — Parties can 
waive their rights under R. 5 by 
agreement 103c 

— 'O. 37 — Suit on negotiable in- 
sti'ument — Art. 5, Xiimitation 
Act, applies 90a 

37 — Shah jog hundi — 
Obiter — Other conditions being 
fulfilled, a suit on a shah jog 
hundi will lie under O. 37 905 


O. 37, R. 3 — Application un- 
der — Question to be decided is 
whethei* tl^ere is triable issue 
between the parties — When 
there is triable issue, leave 
should be granted, without re- 
■ quiring deposit or security from 
defendant — Whether plaintiffs 

are or are not holders in due 
course is triable issue 60 

O. 38, R. 8 — Court can en- 
quire into a plain question of 
fact though it involves an en- 
quii-y into title to some extent 114 
^ O. 39, Rr. 2 and 3 — Injunction 
restraining arbitration proceed- 
ings cannot be granted on the 
ground that the proceedings will 
be futile — The fact that arbitra- 
tors will only partially deal with 
the matter is also no ground 182 

O. 39, R. 10 — Admission 

which is insufficient under O. 12, 

R. 6 is also insufficient under O. 

39, R. 10 255 

O. 40, R. 1 — Proceedings 

under Trusts Act, S. 74 — Recei- 
ver cannot be appointed 237 

- — O. 40, R. 1 — Receiver can be 
appointed in mortgage suit 230a 


Civil P C. 

O. 40, R. 1 — Mortgage suits 

— That sale-proceeds will be in- 
sufficient to discharge the. in- 
cumbrance is sufficient ground 2305 

O. 40, R. 1,0. 43, R. 1, Cl. 

(3) — Order for appointment of 
receiver — No receiver named — 

No apireal lies 202 

^ Sch. 2, para. 1 — Consent of all 

persons interested in specific 
dispute to be referred is neces- 
sary 239a 

- Sch. 2, para. 1 — Award— An 
application to file an award is 
not a suit 103a 

• Sch. 2, para. 15 — Rxercise of 
excessive authority — Only party 
who is prejudiced can object on 

this ground 2065 

Sch. 2, para. 15 (o) — Refer- 
ence pending suit — Arbitrator 
treating person not party to suit 
as party to arbitration — Award 
is otherwise invalid 193 

— : — Sch. 2, para. 17 — Mortgage 
decree in terms of award — O. 34, 

R. 5, does not apply 1035 

Contract 

One party agreeing to abide 

by the decision of the other — Ho 
must accept the decision unless 
it is arbitrary or unjust 253a 

Variation — Ruyer cannot ex- 
tend time without seller’s con- 
sent and claim damages prevail- 
ing on deferred date 49<J 

Contract Act (9 of 1872) 

S. 18 (3J^ — Hindu father agree- 
ing to sell ancestral property 
without necessity and asserting 
sole ownership in himself is 
guilty of misrepresentation 219o 

-“S. 55 — Contract for sale of 

land — Court must look at the 
substance of the agreement 
for ascertaining time of perfor- 
mance 49^ 

S. 65 — Portion of contract be- 
coming unenforceable — Vendee 
is not entitled to refund 62<i 

S. 73 — S. 73 ap]>lies also to con- 
tracts in respect of land — For- 
eign law modifying express terms 
of Indian statute is not to bo 
applied 120a 

S. 73 — Defective title — Sale 

of land — Damages are to be as- 


10 
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Contract Act 

sessed in usual way unless ofeher- 
wise contracted ^dd 

■ S. 73 — Measure of damages — 

The proper measure of damages 
for a breach of contract is the 
difference between the contract 
price and the market price at the 
time of the breach 

S. 73 — Plaintiff must prove 
damage and extent of it — If ho 
fails, presumption is to be made 
against him 49/ 

S. 74 — Acts on the part of 

purchaser justifying deprivation 
of specific performance and his 
conduct amounting to repudia" 
tion — Vendor is entitled to I'etain 
deposit 205 

S. 215 — Purchase or sale by 
agent of his own goods for or to 
principal without disclosing the 
fact is not ipso facto void — Haoh 
case will depend upon its own 
facts 195 

S. 229 — A notice to agent in 

the course of business is suffi- 
cient notice to principal 24a. 

S. 239 — All co-parceners of 

joint Hindu family are not neces- 
sarily partners in a firm in 
which one of them is interested 

247a 

S. 239 — Person signing plaint, 

etc., in firm’s name is not neces- 
sarily a partner 2475 

S. 241 — Business carried on 

by surviving partners in old 
name — Effects of deceased part- 
ner are not liable for debts con- 
tracted after his death 218 

S. 247 and S. 239— Minor 

though participating in profits 
of a firm is not a partner *185 

S. 247 — Firm carried on for 

benefit of minor and adult per- 
sons can be adjudged insolvent I8fl 

S, 264 — S. 264 applies both to 

old and new customers but does 
not apply to the case of dormant 
partner 155a 

Court-fee 

-Excess paid by mistake — Court 

can allow refund 192 

Court-fees Act (7 of 1870) 

— S. 7 (4) (f) — Preliminary de- 
cree for accounts — Value of suit 
will be value for appeal unless 


Court* fees Act 

subject-matter of appeal is not 
identical with that of suit lOO 

S. 7 (xi)^Plaintiff in posses- 
sion of part of house — Suit to 
recover another portion from 
alleged tenant — Court-fees should 
be paid on 12 times monthly 
rent of the portion occupied by 
tenant 248a 

Sch. 1, Art, *1 — Mortgage — 

Preliminary decree passed — 
Court-fee on appeal should be 
ad valorem on the amount de- 
creed and not that claimed in 
plaint 251 

Criminal Procedure Code (5 
of 1898) 

S. 110, Criminal P.C.— S. 190 

does not apply to proceedings 
under S. 110 77 

S. 110 — Permanent residence 

of the person complained against 
within jurisdiction of the Court 
taking cognizance is not neces- 
sary 69a 

S. 110 — Convenience is no 

ground for transferring a case to 
Court within whose jurisdiction 
the person complained against 
has permanent residence 595 

S. 117 (3) — Applioation under 

Criminal P. C., S. 526 (8), for 
adjournment — Trial Court can 
pass ancillary order such as an 
order under S. 117 (3) ‘llSa 

S. 117 (3) — Order under — 

Court must record reasons 1485 

Ss. 118, 120 and 123 — Suspect 

undergoing imprisonment on the 
date of order under S. 118 — 

S. 120 (1) comes into operation 
and no order for his detention 
can be passed till his release — 

On the date of order under 
S. IIS suspect undergoing trial 
for substantive offence — Time 
granted for furnishing security 
but before expiry of such time 
suspect convicted — Order under 
S. 123 should be passed — Time 
of detention runs concurrently 
with imprisonment fer substan- 
tive offence 165 

Ss. 190 and 110 — S. 190 does 

not apply to proceedings under 
S. 110 77 

S. 193 — Object of S.198 would 

bo frustrated it fresh charge is 


II 
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Criminal P. C. ■ i' . 

added or substituted iu Sessions 
Court 28e 

^ S. 195~S. 195 is really a provi- 

sion of substantive law {Tyabji, 

A. J. 0.) 10c 

* S. 195 (l) — Absence of com- 

plaint as required by S. 195 (l) 
renders the trying Court not of 
competent jurisdiction within 
S. 403 — S. 537 {a) does not ap- 
ply 10a 

S. 221 — A plea that though 

there was a publication of defam- 
atory statement there was no 
publication to person mentioned 
in the charge is a highly techni- 
cal plea and the defect is curable 
by S. 637, Criminal P. C. 586 

* S. 227 — Discretion will not 

be ordinarily interfered with in 
appeal 286 

“S. 227 — Object — It is doubt- 
ful if S. 227, Criminal P, C., in- 
tended to confer jurisdiction on 
the Sessions Court to add or 
substitute a new charge or fresh 
evidence led or to be led in the 
Sessions Court for the first time 28/ 

S. 227 — Instead of amendment 

of charge, acquittal on existing 
charge and fresh trial on new 
facts, is safer to avoid mis- 
carriage of justice 28g 

S. 239 — Same transaction — 

Tests — Proximity of time, conti- 
nuity of action and purpose, and 
such subsidiary acts as would 
make the co-accused particeps 
criminis or an accessory after 
the fact are the tests to deter- 
mine whether an offence was 
committed in the same transac- 
tion 39 / 

* Ss. 337 (3) and 498“S. 337 

does not control S. 498 {Percival^ 

J.C., contra liupchand JUlaram^ 

A. J. C.) 173a 

S. 342 — Provisions are man- 
datory — Accused must bo exam- 
ined after cross-examination 
and re-examination of prosecu- 
tion witnesses ’175 

S. 403 — Property stolen on 

different dates — That it is receiv- 
ed by receiver on different dates, 
can be presumed — Burden lies on 
accused receiver to prove that 
he received it at one and the 


Criminal P. C. 

same time — Otherwise previous 
acquittal of receiver does not bar 
. his subsequent trial for receiv- 
ing another item 53 

* S. 403 — Absence of complaint 

as required by S. 195 (I) renders 
the trying Court a Court not of 
competent jurisdiction within 
S. 403 10a 

* S. 403 — Only identity of 

charges is looked to and not 
identity of parties — Distinction 
between S. 403, Criminal P. C., 
and Civil P. O,, S. 11 pointed 
out, (Per Tyabji, A. J. C.) 106 

Ss. 406 and 403 — Accused can 

be guilty of criminal breach of 
trust between misappropi'iation 
and repayment, but when repay- 
ment is at once made on demand 
Court should be slow to assume 
guilt 28cf 

S. 417 — Appeal from acquittal 

— Appellate Court will not 
hesitate to convict if lower 
Court has taken erroneous view 
of evidence 92a 

S. 417 — Order refusing to 

amend charge followed by acquit- 
tal is appealable 28a 

* S. 417 — Order excluding evi- 

dence is appealable 286 

S. 420 — Appeal under S. 420 

can be summarily dismissed 
under S. 421 223 (l)- 

* S. 423 — Appeal from acquittal 

in a jury case — High Court can 
dispose of the case instead of 
remanding it for new trial 104c 

Ss. 435 and 438 — Scope — 

S. 438 must be read with S. 435 45a 

S. 435 — Magistrate's order on 

appeal under S. 86, Bombay 
District Municipal Act, is not 
revisablo by the High Court 
under the section 23 

S. 438 — Remarks in Sessions 

Judge’s judgment — District Ma- 
gistrate cannot refer 456 

Ss. 438 — S. 438 must be read 

with S. 435 45a 

“S. 439 — Charge framed and 

only defence remaining to bo 
heard — High Court will not in- 
terfere ^ 231 

S. 439 — A person is liable to 

prosecution for false statements 
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Criminal P. C. 

made in affidavit in support of 
application under S. 439 as re‘ 
quired by S. 539-A 128a 

^S. 439 — Revision — Findings of 
fact are interfered with only in 


ri: 


exceptional cases 

S. 439 (2)— Appeal against 
convictions — Notice for enhance* 
ment is not necessary 

S. 439 (4)— High Court cannot 

convert a finding of acquittal 
into one of conviction only when 
there is complete acquittal — 
Acquittal under a particular 
section but conviction under 
anothei- — High Court can alter 
acquittal under that section into 
a conviction 

S. 439 (6} — Application for 
eniiancecnent of sentence — Ac* 
cused can challenge findings of 
fact only when he has not ap- 
pealed — If he has appealed and 
lost, ordinary rule governing re- 
vision applications will apply 

‘S. 476 — Order under, passed 
without giving reasons is not 


54c 


85c 


16 


395 


89a 


illegal 

S. 476 — Order under — Court 
need not wait till completion of 
the main case 895 

— S. 491 — Special tribunal ex- 
ercising 7 )oWGrs under the Act 
creating it — High Court has no 
jurisdiction to issue writ of 
habeas corpus 1235 

Ss. 498 and 337 (3)— S. 337 


» ^ W » A W ♦ 4 V • \ ^ ^ ^ » 

does not control S. 498. iPer- 
ceical, J. C'., liupchandy A. 7. C. 
contra) 


173a 


S. 526 — The mere fact that a 
certain order of the Magistrate 
liassed as executive officer is 
likely to be cliallenged is not 
sufficient ground for transfer 98 

— S. 526 — Convenience is no 
ground for transferring a case 
under Criminal P. C., S. 110 to a 
Court within whose jurisdiction 
the person complained against 

lias permanent residence o95 

— S. 526 (4) — Application for 

transfer' — False statement in 
affidavit under Cl. (4) — Person 
making statement is guilty under 
Penal Code, S. 191 113 

S. 526 (8) — Application under 

sub-S. (8) for adjournment — 


Criminal P. C. ^ < 'miiD 

Trial Court can pass ancillary 
orders such as an order under 
Criminal P. C., S. 117 (3) 148a 

S.537— Penal Code, S. 120-B— 

Omission to mention parties to 
a conspiracy in the charge is a 
curable irregularity 161c 

S. 537 (a) — Absence of com- 


plaint as required by S. 195 (1) 
renders the trying Court a Court 
not of competent jurisdiction 
within S. 403 — S. 637 (a) does 
not apply 
— S. 639 — Affidavit before a 
Bench Magistrate is valid 1285 

S. 539-A and S.4o9 — A person 


10a 


is liable to prosecution for false 
statements made in affidavit in 
support of application under 
S. 439 as required by S. 539-A 128a 

— S. 556 — “a party or personally 


interested” imply direct personal 
pecuniary interest — The mere 
fact that a certain order of the 
Magistrate passed as executive 
officer is likely to be challenged 
is not sufficient ground for 
transfer 

Criminal Trial 

Evidence — Crown witnesses 


98 


must get opportunity to deny 
allegations against them by de- 
fence 1045 

Appeal from acquittal — Ap- 
pellate Court will not hesitate 
to convict if lower Court has 
taken erroneous view of the 
evidence as it will acquit in 
appeal from conviction 
— Prima facie case made out 


92a 


against the accused — Accused 
cannot safely rely on infirmity 
of prosecution evidence or fre- 
sumption of innocence 

— -Revision — Findings of fact of 
lower appellate Court will be 
accepted unless they are based 
on no legal evidence 

D 


85a 


39a 


See Contract Act, S. 73 

Deed 

-Construction — Mortgage or 

charge — Want of due formalities 
of a mortgage would not convert 
a mortgage into charge — No re*' 


13 ^ 
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Deed 

ference to sale of hypothecated 
proi^erty — Charge is created 66/ 

“ConstruotioQ — Deeds in India 
must be liberally construed — 
English canons of construction 
are not to be applied 62a 

Construction — The principles 

of common law with reference 
to joint contracts should not be 
applied 626 

Construction — Whether con" 

tract is joint or several is a 
question of construction 62c 

Defamation 

See Penal. Code, S. 499 

Dekkan Agriculturists’ Relief 
Act (17 of 1879) 

S. 12 — Suit under — Parties 

can compromise — Court can con- 
sider its suitability or correct- 
ness 197 



■liight and air — A person can- 
not claim stoppage of all neigh- 
bouring building for the sake 
of extremely small amount of 

light ■ 115 

English Bankruptcy Act 

S. 102 — S. 4, Prov. Ins. 

Act (1920), is very wide and 
gives the same powers as S. 102 666 

Estoppel 

See Evidence Act, S. 115 

Evidence 

Appreciation — Sufficient 
weight should be given to the 
trial Courts’ opinion 2196 

Evidence conflicting and sus- 
pected to be perjured — Case pro- 
bable according to facts undis- 
puted should be accepted 209a 

Evidence Act (1 of 1872) 

S. 8 — Evidence of conduct 

or character is admissible if 
otherwise relevant 28c 

S. 17 — Mahomedan law — 

Marriage — Effect of admission 
of maiTiage as proof thereof is a 
question of the Evidence Act 209c 

S. 25 — Excise officer is not a 

police officer — Confession made 
to him is good evidence 112a 

S. 54 — Evidence of conduct or 

character is admissible if other- 
wise relevant 28c 


Evidence Act 

S. 91 — Bona fide award is not 

required to be in writing and 
registered 206a 

Ss. 101 and 103 — Sale of im- 
movable property — The burden 
lies heavily on the person alleg- 
ing it to prove that the vendee 
of immovable property agreed 
to take the property with a 
defective title 49a 

S. 115 — One party to contract 

agreeing to abide by the decision 
of the other must accept such 
decision unless it is arbitrary or 
unjust 258a 

S. 115 — Land acquisition — 

Claimant is not estopped from 
showing proper value though he 
had shown Jess value in former 
proceedings of other nature 1686 

* S. 157 — Prior whole state- 

ment of a witness cannot be 
admitted — Even admissible 
parts cannot be admitted before 
witness is examined 209c' 

H 

Hindu Law 

Alienation by father — Benefits 

may approximate to necessity — 
Extension of money-lending 
business is not necessity 219^ 

Joint family — Partition — Son 

can sue for partition in lifetime 
of father 160a 

Will — Condition by testator 

as to devolution of estate ou 
legatee's dying intestate is void 2346 

1 

Insurance 

Power of cancellation reserved 

in the policy is not void 116 

International Law 
Court cannot • pass a decree 


against a person, subject of 
foreign Government, which can- 
not be enforced against him 1606 

Interpretation of Statutes 

Act taking away jurisdiction 

must be construed strictly 225c 

Construction producing great- 
est harmony between diflorent 
provisions of the Act s!\ould he 
adopted 1736 

Jurisdiction vested in superior 

Courts is not to be taken away 
except by express words 173c 

Marginal notes can be used to 

explain ambiguity in section t^e 
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Jurisdiction 

Jurisdiction vested in superior 

Court is not to be taken away 
except by express words 

L ^ 

Land Acquisition Act (1 of 
1894) 

S. 23 — Residential quarters — 

Rasing value on hypothetical 
rent merely is not enough — 
Opinion of experts, price paid 
for adjacent lands and prospects 
of profits are things to be con- 
sidered 168a. 

S. 23 — Price paid by claimant 

should be considered — Deprecia- 
tion, if any, should be shown by 
Government 168c 

S. 23 — Advantage to be gained 

by scheme for which the land is 
acquired is not to be considered I68d 

Landlord and Tenant 

Notice to quit — A tenant 

denying tenancy and setting up 
adverse title in himself cannot 
plead want of notice to quit 2486 

Libel 

See Penal Code, S. 499 

Limitation Act (9 of 1908, 
amended 1925) 

^Art. 5— Suit on negotiable in- 
strument under O. 37 is within 
S. 128 (2) (f), Civil P. C., and 
Limitation Act, Art. 5, applies 90a 

Art. 75 — Mortgage bond — 

Principal to be repaid in two 
years — ' Interest to be paid 
monthly — Default in payment 
of interest entitling mortgagee to 
recover whole amount on demand 
— Limitition starts when de- 
mand is made 151 

Art. 148 — English principle 

that in mortgage time is not of 
the essence does not apply in 
India 46 

M 

Mahomedan Law 

Legitimacy by acknowledg- 
ment — Person setting it up must 
prove that acknowledger ac- 
cepted liim as legitimate son — 
Presumption oS both legitimacy 
of ciiild and validity of his 
mother’s marriage arises 209 

Marriage — Admission of mar- 


Mahotnedan Law 'C 

riage — Effect of, as proof thereof 
is question of Evidence Act 209o 

Marriage — Ikrar is only ad- 
mission of marriage ^ ? 209d 

Master and Servant 

Service terminated before 
stipulated period — Servant can 
sue for damages — He must prove 
that he was willing and able to 
do his part — Servant ill for 
the whole period of requisite 
notice — Failure by master to 
give notice does not entitle ser- 
vant to claim damages 2536 

Minor 

Firm carried on for benefit of 

minor and adult persons can be 
adjudged insolvent 18c 

Mortgage Suit 
See Civil P. C., O. 34 

P 

Penal Code (45 of 1860) 

Ss. 34 and 302 — Four persons 

taking a woman out with the 
intention of murdering her — 
Death caused — All are guilty as 
piluQipals 856 

S. 97 — Right of private de- 
fence of property — Person set- 
ting up must show that be was 
in peaceful possession — Mere 
right to possession is not suffi- 
cient 926 

S. 97 — Private defence of body 

— Both sides determined to vin- 
dicate their rights by unlawful 
force — No right arises (obiter) 92c 

S 120-B —Conspiracy may be 

established by direct evidence or 
presumed from circumstanoes 
proved — Specifying unlawful act 
is sufficient — Means adopted by 
conspirators need not be speci- 
fied 161a 

S. 120-B — Omission to men- 
tion parties to the conspiracy in 
the charge is a curable irregu- 
larity 161c 

S. 149 — Section must be 
strictly construed — Prosecution 
of common object — Meaning ex- 
plained 108a 

S. 149 — Principal offender 
convicted for murder — Other 
members can be convicted of 
grievous hurt 108 c 

S. 191 — Application for trans- 
fer under S. 526, Criminal P. O. — 
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Penal Code 

iE'alse statement in affidavit under 
Cl. (4) — Person making state- 
ment is guilty under the section 
S, 193 — A person is liable to 


I* 




113 


prosecution for false statements 
made in affidavits in support of 
application under S. 439, Crimi- 
nal P.C., as required by S. 539-A, 
Criminal P. C. 128a 

S. 201 — “Offender” in S. 201 


refers to person other than the 
person charged 241a 

— S. 201 — Suspicion of principal 
offence having been committed 
by person charged under S. 201 
does not render his conviction 
under S. 201 illegal 2416 

S. 201 — Ingredients — Mere 

knowledge of accused that he is 
likely to screen principal offender 
is not sufficient — Actual inten- 
tion must be proved 241c 

— S. 201 — Intention to screen 
specified offender is not neces- 
sary 241d 

"“S. 300 — Accused giving a 
violent blow on neck severing 
spinal cord — Intention to cause 
death must be presumed 1086 

— S. 302 — Four persons taking a 
woman out with the intention 
of murdering her — Death caused 
— All are guilty as principals 856 

Ss. 304, 299 and 300 — Murder 
and culpable homicide not 
amounting to murder — Distinc- 
tion — Accused intending to cause 
injury likely to cause death — 
Punishment should be under 
Part I of S. 304 232 

— S. 366 — Although girl has lost 
her chastity she can be seduced 104a 

S. 366 — “Seduction” 


IS not 

confined to first connexion with 
unmarried girl — Illicit inter- 
course held while girl was under 
parents’ custody — Abduction 
with intent to commit illicit 
intercourse amounts to oQ'ence 
under S. 366 

Ss. 403 and 406 — It is a pos- 
sible view that an accused is 
guilty of criminal breach of 
trust between the misappropria- 
tion and the re-payment, but 
Court should be slow when re- 
payment is at once made on 


97 


Penal Code 

demand to assume guilt in ac- 
cused person 28(i 

*■” ' S. 420 — Deception may be 
practised through innocent agent 
— Deception need not be by ex- 
press words 1616 

* S. 430 — Act done on another’s 


He 


property affecting it injuriously 
— Actual damage need not be 
proved 

““■S. 430 — Section refers also to 
cases where water is intended 


39c 


IS 

for use by particular person and 
diverted by accused to his own 
use 

S. 441 — Tenant-at-will re- 
fusing to vacate property — Re- 
quisite intent must be proved 
to make his wrongful stay 
punishable under S. 441 
— S. 499 — Statements in affi- 
davit — Calling a person dis- 
chargsd bankrupt and gambler 
convict, in an affidavit, amounts 
to defamation 

— S. 499 — A plea that though 
there was publication of the 
statement there was no publi- 
cation to person mentioned in 
the charge is a highly technical 
plea and the defect in the charge 
is curable uuder S. 537, Cri- 
minal P. C. 

S. 499 — Dibel — Publication 


39 ^ 


159 


58a 


586 


is sufficiently proved when it is 
shown that accused did the act 
which had the quality of com- 
municating to third persons 
— S. 499 — Imputation of insol- 
vency to a trader amounts to 
defamation 


54a 


646 


Pleading — Rule of secundum 


allegata ct probata should not be 
applied regardless of circum- 
stances 248a 

— Precedents — Sind Sadar Court 
single Judge’s judgments are not 
binding* on Judicial Commis- 


sioner’s Court 
— Pleadini’s 


225a 


Decision should 


not bo inconsistent with plead- 
ings 219a 

— Precedents — It is not always 
protitahle, especially in partner- 
slnp suits, to take English cases 
lor guidance in India {Per 
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Practice 

Kincaid f J , C.^ Contra Tjoho, 

A. J. G.) F. B. 130& 

Discretion will not be ordi- 
narily interfered with in ap- 
peal 28& 

Presidency Towns Insolvency 
Act (3 of 1909) 

• S. 99 — Firm carried on for 

benefit of minor and adult per- 
sons can be adjudged insolvent 18c 
Provincial Insolvency Act 
(5 of 1920) 

Ss. 4 and 53 — Application 

under S. 53 barred — Hecourse to 
S. 4 can be had — S- 4 is very 
wide in scop© and gives the 
same powers as S. 102, 
English Bankruptcy Act 665 

■ S. 6 — Adjudication of two or 
more persons — Act of insolvency 
by each must be alleged — The 
act may be joint 1555 

S. 6 — Closing business and 

asking creditors to communicate 
with pleaders of the firm is an 
act of insolvency 18^ 

S. 23 — Person arrested under 

order of Manager, Encumbered 
Estates, under S. 10, Sind 
Encumbered Estates Act, with 
S. 157, Bombay Land Revenue 
Act — Insolvency Court cannot 
grant him interim order of pro- 
tection 123a 

S. 28 (7) — Doctrine of rela- 
tion back ” cannot be imported 
in S. 53 of the Act — Transfer 
more than two years before ad- 
judication cannot be annulled 66a 

-S. 38 — Assignment of whole 

property for benefit of creditors 
— Debtor is divested of all in- 
terest which can be attached in 
execution subsequently against 

him 76d 

S. 51 (l) — Meaning of the 

word “ realized ” explained 194 

Ss. 53 and 28 (7) — Doctrine 

of ** relation back ” cannot bo 
imported in S. 53 — Transfer 
more than two years before ad- 
judication cannot be annulled 66a 

■ S. 53 — Application under 

S. 53 barred — Recourse to S. 4 
can be had 665 

■ ■ - S. 54 — The execution of a 

composition deed by a debtor 
amounts to an act of insolvency 78a 


, R t 

Registration Act (16 of 1908> 

S. 17 (2) (6) — Compromise 

affecting immovable property 
more than Rs. 100 after decree 
— Petition embodying compro- 
mise presented to Court and re- 
corded — Registration is not 
necessary 66gr 

' S. 49 — Bona fide award is 


not required to be in writing 
and registered 206a' 

Res judicata 

See Civil P. C., S. 11 


Revision (Criminal) 

See Criminal P. C., S. 439 . 



Sind Encumbered Estates 
Act (20 of 1896) 

Application for protection 

under, cannot be made when the 
applicant’s property is auctioned 
by Court 225^- 

’S. 5 — Liability meaning ex- 
plained 2255 

S. 5 — Suit for specific perform- 
ance of contract for sale of 
immovable property is not in 
respect of liability 225^ 

S. 10 — Person arrested under 

order of Manager, Encumbered 
Estates under S. 10 with S. 157, 
Bombay Land Revenue Act— ■ 
Insolvency Court cannot grant 
him interim order for protection 

123a 

Sind Judicial Commissioner’s 
Court rules 


Affidavit before a Bench Ma- 
gistrate is valid 1285 

Specific Relief Act (1 of 
1877) 

— S. 18 — Hindu father agreeing 
to sell ancestral property with- 
out necessity and asserting sole 
ownership in himself — His title 
is imperfect within S. 18 — He 
is guilty of misrepresentation 
within Contract Act, S. 18 (3) — 
Vendee can rescind contract 
under Specific Relief Act, S. 35, 
and is entitled to refund 2l9a 


S. 35 — Hindu father agreeing 
to sell ancestral property with- 
out necessity and asserting sole 
ownership ‘in himself — Vendee 
can rescind contract and he is 
entitled to refund 219a 
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Succession Act (39 of 1925) 

Ss 370 and 375 — Applica- 
tion for certificate by minor 
through next friend is competent 
— Next friend should be asked 
to execute bond under S. 375 
and Civil P. C.. O. 32. R. 6 187a 

S. 370 — (Obiter) Guardian 
— A succession certificate cannot 
be issued to the certificated 
guardian of a minor personally 
and in his own name 187c 

Succession Certificate Act 
(7 of 1889) 

— ; — Provisions of Civil P. C. relat- 
ing to procedure are applicable 
to the Act according to Civil P. 

C., S. 147 1876 

T 

Transfer of Property Act (4 
of 1882} 

3 — Claim for damages, — 
Return of earnest-money with 
interest and a part of ]>urchase 
price Claim is an actionable 
claim and not merely a right to 
sue Debt means actually exist- 
ing debt 78 ^ 

■ S. 3 — Notice to agent in the 
course of business is sufficient 
notice to principal 24a 

S. 6 — Contract to assign pro- 
perty to come in existence in 


78/ 


future — Assignment is complete 
when property comes into exist- 
ence 

ft- 9 — Bona fide award is not 
required to be in writing 'and 
registered 206a 

—^S. o8 — Want of due formali- 
ties of a mortgage would not 


Transfer of Proporty Act 

convert a mortgage into a charge 


S. 59 — Scribe seeing the ex- 
ecutant and the other witnesses 
sign and attaching his signature 
^ He is the second witness with- 
in S. 59 though he adds; “ writ- 
ten at the request of parties *’ 

* I ft- 60 — English principle that 
in mortgages time is not of the 
essence does not apply in India 
— Want of due formal- 
ities of a mortgage will not con- 
vert a mortgage into a charge — 
No reference to sale of hypothe- 
cated property — Charge is 
created 

ft- 106 — Person not px'epared 
to accept 15 days notice is not 
entitled to ask the notice to be 
served in the manner prescribed 
under S. 10^ 

Trusts Act (2 of 1882) 

ft- 74 — Proceedings under— 
Receiver cannot he appointed 

V 

Vendor and Purchaser 

^Contract executed — Possession 
given Vendor guaranteeing 
title On eviction pui’chaser is 
entitled to recover value of land 
at tlie date of eviction 1 

W 

Will 


66 / 


118 


46 


66 / 


246 


237 


206 


Construction — Reference to 
expressions in similar wills is 
undesirable 234a 

Testator disinheritin 


< » 


a per- 
son Such person is not debarred 
from inheriting the legatees 234<? 


1927 Indexes (Sindj — 3. 



A. I. R. 1927 SIND 


Supplement to Nominal Index 


Amir Bux v. Qmparor 257(1) 

Chaganlal Aildaa v. Tajoomai 268(2) 

Charag Din v. B^mperor 261 

Qangaram v. Secy, of State 270 

Kbimanmal v. Aasanmal 268(1) 


Mahomed Yusif v. Nur Jan 257(2)> 

Malanbai v. Nihal Chand 264 

Naraindas'Aildas ▼. Jhalibai 262 

Osborne Garrett Co. v. Raisi Jothabhoy 26S'- 

Punjab ITational Bank v. Adurnji Liook- 
manji 265- 


Supplement to Subject Index 


Civil P. C 

Ss. 141 and 144 — Surety bond 

by guardian and surety under 
Guardians and Wards Act — Pro- 
per course . is to assign and 
assignee should sue 262a 

O. 6, R. 14 — Plaint must be 

verified by Secretary, Director 
or principil oflicei — Signature 
of attorney is not enough 263 

-O 26, R. L — Examination on 

commission refused — No revi- 
sion lies 264 

O. 29. R. L — Plaint must be 

verified by Secretary, Director 
or, principal officer — Signature 
of attorney is not enough 263 

O. 32 — Hindu manager acting 

as guardian for suit is bound by 

O. 32 268(2) 

34. R. I — ^Suit to enforce 

mortgage — Person claiming 
paramount title is not necessary 
or proper party 265 

Criminal P. C 

S 260 (d) — Cattle theft in 

Sind — Deterrent punishment is 
necessary — Trying such a case 
summarily is not proper 257(1) 

Decree 

Setting aside — A decree can- 
not be sot tside merely on 
the ground that it was obtained 
by perjured evidence 257(2) 

Ouardians and Wards Act 

S 43, Cl. 4 — Cl 4 applies to 

t1is<jbed ionco under CIs. 1 and 2 2626 


Guardians and V^^ards Act 

Ss. 45 and 43 — -Surety bond 

by guardian and surety — Proper 
course is to assign and assignee 
should sue 262a- 

Hindu Law 

“ “■•Manager acting as guardian 
for suit is bound bv Civil P C., 

O. 32 268(2)' 

Interpretation of Statutes 

No specific mention of Ci'own 

— Statute does not apply 270/>- 

Limitation Act 


—“The law of limitation wliich 
prevails when a suit is brought 
applies to that suit, unless it 
be shown that one or other of 
the parties have acqtnred vested 
rights under some earlier statute 
of limitation 270a- 


S. 20 — Part-payment by judg- 
ment-debtor certified beyond 
limitation does not save limita- 
tion unless it falls under S. 20 

268(1)- 

Penal Code 


^S. 379 — Cattle theft in Sind — 
Deterrent punishment is neces- 
sary — Trying such a case sum- 
marily is not proper 257(1)- 

““S. 448 — Intention to cause 
annoyance not expressly found 
— Procedure under S. 256, 
Criminal P. C., not followed 
— Proceedings ware quashed 261*. 


ALL INDIa'rEPORTER 

1927 SIND 

COMPARATIVE TABLES 

(Paralleij Bbpbrences) 

Hints for the use of the following Tables 

Table No. I.- -This Table shows serially fehe pages of INDIAN LiAW 
Reports for the year 1927 with coi’responding references of the AlIi India 
Reporter. 

Table No. II. — This Table shows serially the pages of other REPORTS 
and JOURNALS for the year 1927 with corresponding references of the All INDIA 

Reporter 

_ Table No. III. — This Table is the converse of the First and Second 

fables. It shows serially the pages of the All India Reporter for 1927 with 
corresponding references of all the JOURNALS including the INDIAN liAW REPORTS . 


SLR| 


1 

n 

7 

10 

18 

•JS 

31 

34 

•IL 

43 

4G 

50 


TABLE No. I 

Showing soriatina the pages of SiND Daw Reporter, for the years 192G and 1927 
with corresponding references of the All India Reporter. 

^ ® Column No. 1 denotes pages of 20 and 21 SiND Daw Reporter. 

Column No. 2 denotes corresponding references of the All India 

Reporter. 

20 Sind Daw Reporter=3:All India Reporter 
_ TslrI aTT 

l9-.^6 


1 

20 
23 
20 
4 3 
4« 
.71 


I A. I 

1927 
192C 


« • 


192.7 

1027 


» « 


• « 


{ SLRI A. j 

1. 

1 SL <. 

A. 1. 

R. 

1 SL < 

1 A. 

i. R 


1 SLRI 

1 s 

t 

176 

54 1 

1926 


137 

116 

1926 

s' 

128 

189 

1927 

■ S 

223 

277 

, 1926 

5 

145 

129 

63 



57 

12-2 

f* 

f t 

288 

192 

1920 

* 1 

213 

287 


tt 

0 

lOl 

6G 


1 * 

65 

128 ' 

it 

tt 

120 

197 

It 

tf 

133 

291 

1927 

tt 

77 

254 

70 


« « 

193 

131 

It 

tt 

192 

201 

It 

1 1 

37 

295 

192G 

1 1 

21G 

171 

74 

*1 

1 « 

151 

13G 

• ♦ 

»> 

257 

209 

1 1 


31 

309 

It 

1 1 

■27-2 

124 

82 

• 1 

• 9 

•275 

140 

tt 

« i 

174 

210 

II 

» • 

119 

310 

1927 

1 1 

^59 

144 

85 



100 

115 

» * 

T » 

270 

2-20 

1927 

1 1 

219 

311 

192G 

11 

1(>9 

1 

90 

>1 

4 « 

215 

150 


If 

231 

•231 

192(1 

« 1 

140 

325 1 

1 ** 

It 

130 

143 

95 

• » 

1 « 

ISO 

163 1 

ft 

» « 

273 

238 

• t 

ft 

81 

335 

1025 

ft 

114 

la.s 

100 


» « 

40 

171 1 

1027 

1 t 

08 

245 

» J 

« « 

0 

352 

; 1927 

ft 

IG 

150 

LOG 

» % 


15 . 

178 I 

192G 

f 1 

230 

2Gl 

11 

f 1 

244 

358 

1920 

It 

270 

15.8 

111 


• « 

177 

183 1 

It 

f » 

279 

2GG 

■ I 

1 1 

249 

3G2 


l> 

10.5 


21 Sind Law Reporter=3All India 


orter 


10 

113 

2.3G 

7G 

IG 

23 

28 


1 SLR 1 A. 

1. 

R. 

1 SLR 1 A. 

1. R. 

1 SL < 1 A. 

1. 

R 

91 

1928 

S 

15 

154 1927 

N *53 

24 4 

1928 

s 

73 

93 

19^7 

• 1 

148 

150 ‘ 

>• lOS 

253 

1 1 

f 1 

81 

101 

» f 

/'( 

' 164 

170 1925 

” .'347 

257 

1927 

1 f 

90 

107 

«t 

.S’ 

39 

185 192G 

• • 71 

203 

' •• 

« « 

159 

127 

1928 

1 f 

49 

195 1 19>7 

>1 ‘.^70 

207 

192G 

ft 

291 

130 

1927 

1 f 

54 

200 , 

2 * 1 

280 

1927 

% 1 

IS 

141 

ft 

• • 

02 

220 •• 

•' 1 

29-3 

1926 

, 

» 194 


I SLR i A. 

30G‘ 1 1927 


3-21 

331 

33G 

350 

3GS 

377 

385 


192G 

19-27 

192G 

1927 

1928 
1927 
192G 


I. R 

S 182 
•• 201 
•» 176 
»• 2G4 
»» 104 

»’ 100 
*• 22.7 


TABLE No. H 

Showing seriatim the pages of other Reports, Journals and Periodicals for 
the year 1927 with corresponding references of the All India Reporter. 

^ Column No. 1 denotes pages of other Journals. 

Column No. 2 denotes corresponding references of the All India Reporter 

7 ^ fi All India Criminal Report8=Ali India Reoorter. 


. .X . . ^ „ A . 1 K 1 - A I B I 

refpr to CoMPARATivi-: Tarle No. 71 hi A I R 1927 Allahabad 



20 


_ , . 1927 Sind 

28 Cr. L. J. & 99 to 105 Indian Ca8e8=Al] India Reporter. 


Cr.L.J. 

1 

Cr.L.J.I 


ir.L.J. 



Cr.L.J.' 

& 

I. C. 

A. I.R. 

& 

I. C. 

A. I. R. 

& , A. I. R. 

I. C, 1 

lira 

A. I. R. 

& ' A. 1, R. 

I. C. i 


Please refer to COMPARATIVE Table No. II in A. I. R. 1927 Lahore 


TABLE No. Ill 


Showing seriatim the pages of the All India Reporter, 1927, Sind. 
Section with corresponding references of other REPORTS, JOURNALS AND PERIODI- 
CALS, including the Sind Law Reporter. 

N. B . — Column No. 1 denotes pages of the All INDIA REPORTER, 1927 SiND 
Column No. 2 denotes corresponding references of other Reports, JOURNALS 
AND Periodicals. 

A. I. R. 1927 Sind=Other Journals. 

I Other Journals |A.1.R.| Other Journal* | A.I.R. jQther JournaU |A.l.tt.| Other Journal* 




1 

197 

I C 

398 

77 

120 

SLR 

291 


l21 

SLR 

220 

78 

97 

1 C 

257 

10 

97 

I C 

417 

85 ' 

98 

I C 

113 


27 

Cr L J 

1105 


27 

Cr L J 

1265 

1 

21 

SLR 

1 

89 

98 

I C 

97 

IG 

97 

I C 

641 


27 

Cr L J 

1249 


27 

Cr L J 

1121 


21 

S L R 

43 


20 

SLR 

352 

90 

98 

I C 

78 

18 

97 

I C 

446 


21 

SLR 

257 


21 

SLR 

280 

92 

98 

I C 

467 

23 : 

97 

I C 

647 


27 

Cr L J 

1347 

1 

27 

Cr L J 

1127 


21 

SLR 

141 

1 

21 

SLR 

51 

97 ! 

!27 

Cr L J 

1292 

24 : 

97 

J C 

577 

1 

,98 

I C 

188 

25 ! 

97 

I c 

623 

98 

!27 

1 _ 

Cr L J 

1333 

2H 

97 

I c 

1041 


98 

I C 

405 


27 

Cr L J 

1217 


20 

1 

SLR 

171 


21 

.S’ L R 

55 

100 

2i 

SLR 

377 

39 

198 

1 C 

40 


98 

I C 

009 


27 

Cr L J 

1233 

103 

19 

SLR 

202 


21 

SLR 

107 


99 

I C 

178 

45 

98 

I C 

101 

1G4 

99 

I c 

98 


27 

Cr L J 

1253 


28 

Cr L J 

66 


21 

S L R 

48 


7 

A I Cr 

R 181 

46 

97 

I C 

725 


,21 

SLR 

356 

49 

19 

S L It 

41 

108 

99 

I C 

93 


97 

I C 

209 


28 

Cr L J 

61 

53 

98 

I C 

104 


7 

A I Cr 

R 454 


27 

Cr L J 

1256 


21 

S L R 

159 


21 

S L It 

154 

112 

99 

I C 

594 

54 

98 

1 C 

124 


|28 

Cr L J 

162 


27 

Cr L J 

1276 


i7 

A 1 Cr 

R 290 


21 

S L It 

130 

113 

99 

1 

I C 

341 

5H 

90 

I C 

499 


28 

Cr L J 

133 


27 

Cr L J 

947 

114 

[98. 

I C 

868 


7 

A I Cr 

R 21 

115 j 

93 

I C 

444 

59 

98 

I C 

109 

lie 

19 

SLR 

346, 


27 

Cr L J 

1261 


101 

I C 

710 


20 

s L n 

310 

118 

L9 

SLR 

322 

00 

98 

1 c 

72 


101 

I a 

715 

02 

06 

97 

'97 

I c 

i c 

124 

321 

120 

19 

SLR 

337 

77 

9K 

/ c 

128 


lOl 

I C 

704 


27 

< i L ./ 

1280 

1 123 99 

J C 

930 


123 

12G 

128 


128 

7 

;99 

!99 

i28 


151 

155 

159 


160 

161 


160 


168 

173 


175 


177 

182 

1S7 

192 

193 

194 

195 

107 

199 

202 

205 


130FB iOO 
148 .28 

21 

99 

100 
28 
100 

7 

21 
101 
101 
28 

8 

!101 
'28 
8 

;ioi 
'101 
|s 
28 
101 
,28 
|21 
100 
hoi 
'21 
^101 
,102 
101 
101 
102 
101 
102 


Cr L J 
A I Cr 
I C 
£ C 

Cr L J 
A I Cr 
I C 

Cr L J 
I C 
A I Cr 
N T. It 

I a 
I c 

Cr L J 
I C 
A I Cr 
SLR 
/ C 
/ C 

Cr L J 
A I Cr 
I C 

Cr L J 
A 1 Cr 
I C 
I C 
A I Cr 
Cr Ij J 
I C 

Cr L J 
SLR 
I C 
I c 
SLR 
I C 

I c 
I c 
1 c 
J c 


I c 
J c 

102 I C 
lOi / C 


194 
R 345 
554 
COO 
168 
R 336 
204 
173 
605 
R 326 
93 
871 
389 
349 
629 
R 541 
263 

438 
456 
426 

R 11 
463 
431 
R 31 
269 
471 
R 43 

439 
449 
417 
331 
890 
160 
306 
166 
193 
802 
H4S 

366 

844 

311 

176 

841 


206 

209 

218 

219 

223(1) 


223(2) 

225 

228 

230 

231 

232 

234 

237 

239 

241 


245 

247 

248 
251 
253 
257(1) 


257(2) 

261 


102 

103 

103 

20 

7 

20 

27 
96 
103 
103 
102 
102 

28 
103 
103 
28 
103 

103 

104 
21 

8 

28 - 

103 

104 
107 
104 
104 
104 
28 
106 
9 

104 

S 


I c 2'J7 

I C 870 

/ C 172 

S L R 220 

.4 J Cr 2i 15 

SLR 189 
Cr L J 933 
1 C 389 

J C 129 

I C 440 

I C 416 

J C 358 

Cr L J 644 
I C 100 

1 a 841 

Cr L J 761 
/ C 849 

/ C 8lG 

I C 342 

S L R '200 

A I Cr R 353 


Cr L J 
J C 
I C 
J C 

1 o 
I c 

J C 

Cr L J 
I C 


674 

402 

216 

221 

412 

391 

186 

959 

671 


A I CrR 163 
J C 805 

A I Cr R 50 



28 

Cr L J 

425 


lOl 

I C 

457 

262 

103 

I C 

493 

263 

lOO 

I C 

450 

204 

102 

I C 

.321 

205 

100 

I c 

195 

208(1) 

101 

I c 

796 

206(2) 

103 

I c 

460 

270 

21 

S L R 

195 


86 

J C 

757 






THE 




ALL INDIA REPORTER 

1927 

SIND J. O’S COURT 


iic A. I. R. 1927 Sind 1 

Rdpchand Bilaram, a. J. G. 

Abdulla and others — Plainbiffs, 

V. 

Abdulla H.aroon and others — Defen- 
dants. 

Original Civil Suit No. 1293 of 1919, 
Decided on 29bh June 1,926. 

Civil P. C., S. 92— Sutt framing scheme — 
Persons interested to appoint additional trustee 
must bring a fresh suit under S. 92. 

Remedy of the parties interested in a trust, 
for the modification of a sohexne, framed in a 
suit, by appointing additional trustees is not by 
an application in that very suit, but by a new 
suit under S. 92 : {Case law considered.) 

[P 10, C 1] 

P. S. Shahani and Idassomal — for 
PJaintilfs. 

Si’ikishendas JEl. Zjulla — for Defendants. 

Judgment.. — In this suit which was 
instituted under S. 92. Civil P. C., on 
July o, 1923, the Court sanctioned a 
schenae inter alia appointing five trustees 
for the management of trust properties 
and funds re.serving liberty to the parties 
concerned to apply at the end of one 
year from that date for the increase or 
decrease of the number of trustees so ap- 
pointed. The trust properties consist of 
two plots bearing Survey Nos. 38 and 59 
in the Chakiwala quarter of Karachi 
which quarter owes its name to the 
fact that it is inhabited mostly by oil- 
millers or owners of chakis. There are 
two buildings on plot No. 38 one of 
which is used as a Musjid and the other 
as a Madrassah. The building on plot 
No. 59 is given on rent and the rent 
realized therefrom, certain contributions 
recovered by the oil-millers from the pur- 
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ohasers of oil and certain other voluntary 
contributions form the trust fund. Throe 
of the five trustees are Momons by caste, 
the 4th and the 5th trustees are a Ganchi 
and a Makrani by caste. 

Two applications have now been made 
in the suit purporting to be under S. 151, 
Civil P. G., for the increase of the 
number of trustees ; one of them is by 
one Mulla Haji Ellias who claims to be 
the mutawalli and the Pesh Imam of 
the Musjid and the descendants of the 
alleged original donor of plot No. 38. 
He has applied that he should be co- 
opted as the 6th trustee. The other 
application is by Ishaq Umer a Dabgar 
by caste and Abba Pinioa Ghaki by caste 
original Plaintiffs Nos. 3 and 4 in the 
suit, for the appointment of two addi- 
tional non-Memon trustees inter alia on 
the ground that the Momon trustees 
form a majority and do things in. their 
own way to the prejudice of the inhabi- 
tants of the quarter most of whom are 
said to be non-Momons. 

Both the applications have been op- 
posed by the three Momon trustees. 
Their contention is twofold : first, that 
notwithstanding the express liberty re- 
served to the applicants by the scheme 
to apply for the increase of the number 
of trustees, their remedy, if any, is by a 
regular suit instituted under S. 92, Civil 
P. C., with a fresh sanction of’the Advo- 
cate-General, and second, that there 
are no grounds whatsoever to Justify the 
proposed increase. It is urged on their 
behalf that the present applications are 
the outcome of the endeavour of the 
opponents to administer the trust in 
conformity with the directions of the 
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Court. It is said that they have been 
obtained in the discharge of their 
duties by the Mulla Haji Bllias who 
claims to be the mutawalLi and who had 
refused to give up possession of the 
Madrassah building which is being used 
by him in a manner detrimental to the 
trust and that under no circumstances 
he or persons interested in him be ap* 
pointed as trustees. 

The facts connected with the applica- 
tions as gathered from the admission of 
the parties and the documents produced 
by them may be beiefly -stated : 

The history of the trust commences 
with the Hijri year 1320 or 1903 A. D. 
when one Nurmabomed Sulleman, a 
Ganchi by caste and a resident of 
Chatiwara, first conceived the idea of 
collecting a fund for the betterment of 
the Suni Muhammadan residents of 
the quarter. This idea appealed to 
Haji Mohammed Haji Abdulla Saboo- 
wani, a rich Memon merchant, who in 
that very year called a meeting at his 
kothi not only of the Suni Muhammadan 
residents of that quarter but invited 
some of the trading and influential 
Memon merchants of the town and camp 
including Haji Abdulla Haroon, Haji 
Ayoob Khamisa, Haji Abdul Kahman 
Bachal. and Haji Moosa Ibrahim. A 
resolution was passed at that meeting 
empowering the oil-millers of Chakiwara 
to collect from all merchants who pur- 
chased from the oil-millers oil and oil- 
cakes one pice per maund for a charit- 
able fund to be called ‘the Musjid Islami 
Fund. Haji Mohamad Haji Abdulla 
Saboowaoi acted as the Secretary or 
Trustee of this fund. He continued as 
such up to the time of the institution of 
his present suit in 1919. He took a keen 
interest in the development of the trust 
fund and the acquisition of the trust 
properties and in this he was helped by 
the Memon merchants of Karachi. It 
has not been seriously disputed that the 
Ohakiwara residents other than Memons 
were in no way in opulent circumstances. 
In 1903 there was some sorb of a’building 
on plot No. 38 as a Musjid which 
was in a dilapidated condition. In 2 or 
3 years after the starting of the fund it 
was rebuilt at a cost of about Es. 5,000 
out of which Rs. 2.000 wore the collec- 
tions made from the purchasers ‘of oil 
and the balance advanced free of interest 
oy Haji Mohamed. By 1913 Haji 


Mohamad had not only recovered his 
loan out of the collections made by him 
but he had with him a sum of Rs. 3,753 
to the credit of the fund. Ho then 
bought plot No. 59 with a building there- 
on for Rs. 8,000 and again;met the deficit 
by getting a loan free of interest from 
certain Memon merchants which he 
likewise subsequently repaid. 

In 1916 Haji Abdulla Haroon, a philan- 
thropist Memon merchant, constructed 
at his own cost a building’on plot No. 38 
to be used as a Madrassah. A short time 
thereafter two other Memon merchants 
Messrs. Haroon Brothers and Yusif Haji 
Abdulla Saboowani added an upper 
storey to tba^same building to be used 
as a Madrassah for girls. Both these 
structures are said to have cost a consi- 
derable sum of money. 

The suit was instituted in 1919 for 
removal of Haji Mohamed from his office 
as Secretary or Trustee on a two-fold 
ground, first that he had got trust pro- 
perties entered in the revenue registers 
in the name of the Karachi Chakiwara 
Cutebi’Memon community and, secondly, 
that he had put up a slab on the Mad- 
rassah school of' the Outchi Memons of 
Chakiwara. The plaintiffs also prayed 
for a scheme being prepared by the 
Court for 'the management of the trus^ 
properties and the trust fund. Shortly 
after the service of the summons on 
Haji Mohamed he died and bis legal re- 
presentatives were brought on the re- 
cord. There was no substance whatso- 
ever in the aspersions made against Haji 
Mohamed who had rendered yeoman 
service to the fund. He himself resided 
in the Jodia Bazar quarter and not in 
Chakiwara. The entries in the Revenue 
Records and the name on the slab of the 
“Cutohi Memon community of Ohaki- 
wai'a" were of no personal benefit to him 
and were easily explainable. As, how- 
ever, no scheme had been prepared for 
the management df the trust the death 
of Haji Mohamed made it the more 
necessary for a scheme being sanctioned 
by the Court and proper trustees being 
appointed. 

The cause of the institution of the 
suit which was said to have been insti- 
gated by Mulla Haji Bllias from private 
motives was not inquired into and by 
consent of parties a scheme was sanc- 
tioned providing for the trust properties 
being entered in the name of the 
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Muhammadan community of Cbakiwara him and i6 is urged by him in his 
the slab, outside the building being written statement that he is not bound 


ordered to be removed and another slab 
being ordered to be substituted and placed 
inside the Madrassah bearing the names 
of the donors. A suggestion that seven 
trustees should be appointed to administer 
the trust was not accepted by the Court 
and only five trustees were appointed and 
liberty was reserved to the parties to 
apply for the increase or decrease of the 
number of trustee? after the expiry of 
one year. Three of the trustees appointed 
by the Court represented the three 
principal communities of the quarter, 
viz., the Memons, the Gancbis and the 
Makranis. Two more were appointed as 
they were charitably disposed and infiu> 
ential persons who could be safely en- 
trusted with the care of the trust pro- 
perty and funds. They happened to be 
Memons. 

The trustees had insurmountable diffi- 
culties in managing the Mulla. He re- 
fused to permit them to carry out the 
orders of the Court in replacing the slab 
of the donors inside the building, refused 
to submit accounts to them to publish 
their own accounts, and refused to co-opt 
with them in improving the Madrassah 
for boys or to start a Madrassah for girls. 
It is said that a part of the Madrassah 
building was being misused by him as an 
otak which he would not give up. It 
appears that the Mulla claimed to be 
the hereditary mutawalli and the descen- 
dant of the alleged donor of this Musjid 
plot and contended that he was not 
hound by the orders of the Court. On 
December 4, 1924, the trustees mot to- 
gether and deputed the Ganchi trustees 
to induce the Mulla to withdraw his op- 
position. This attempt, however, failed. 
On May 4. 1925, an application was made 
by the Momon trustees to the Court for 
the Mulla being ordered to give up pos- 
session of the Madrassah building and 
being restrained from interfering with 
the management of the trustees. This 
application was thrown out on a techni- 
cal ground and the trustees wore re- 
ferred to a regular suit for ejectment 
which was accordingly filed on July 16, 
1925, and is Suit No. 617 of 1925. 

One of the grounds urged in that suit 
is the refusal by the Mulla to permit the 
slab bearing the name of the donors be- 
ing put up inside the building. This al- 
legation is not seriously challenged by 


by the decree of this Court as he was not 
a party bo the suit. The non-Memon 
trustees who are co-defendants to the 
suit have joined hands with him in pre- 
venting his dispossession from the Mad- 
rassah building. The defence filed in 
that suit has been followed up by the 
two present applications for trustees be- 
ing added. Such being the facts it would 
be more convenient to deal with the 
second objection raised by the Momon 
trustees which is on the merits and goes 
to the very root of the two applications. 

Whether it is competent for the par- 
ties interested to approach the Court for 
the modification of a scheme by an ap- 
plication filed in the very suit with or 
without the sanction of the Advocate 
General or by a new suit instituted under 
S. 92 with the like sanction of the Ad- 
vocate-General it is not disputed that 
the Court must deal with the matter 
with the utmost possible caution, and 
must not disturb what has already been 
done by the Court. As observed by the 
Vice-Chancellor in Attorney-GeneraX v- 
Bishop of Worcester (1), it can only do 
so 

upon tho most substantial grounds and upon 
clearest evidence, not only that tho scheme doaa 
not operate beneficially, but that it can by al- 
teration be made to do so consistently with tho 
object of the foundation. 

Not only there are no substantial 
grounds for increasing the number of 
trustees, bub tho arguments advanced at 
the Bar have only convinced me that 
nothing should bo done which would 
weaken the hands of the Memon trustees 
to keep proper conbi’ol over the Mulla 
who is at the bottom of the whole mis- 
chief, and such differences as exist 
among them and the non-Menon trustees 
will disappear as soon as the recalcitrant 
Mulla is made to realize that ho cannot 
have everything in this way. The Mo- 
mon trustees have given a good account 
of their stewardship since their appoint- 
ment. The trust properties have hoen 
well managed since. They have kei»t 
proper accounts of the moneys received 
by them, have duly published their ac- 
counts, and have made all s\ioh collec- 
tions as they possibly could notwith- 
standing tho opposition of the Mulla. 
The conduct of the Mulla in rofusinc to 

( 1 ) U8blJ 9 Hare. 3:i8'='21~CjrCb7'25^'^li, 

R. 530=16 Jur. 3=89 R. R. 473 . 
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render accounts oi febe school to the 
trustees and refusing to put the slab was 
most improper. He admits using the 
ground floor of the Madrassah as his 
school office though he denies that it is 
his ptak. One acquainted with habits of 
Mullas and the manner in which they 
conduct their schools can well realize 
the difference between the use of a part 
of the building as an office and an otak. 
The ground floor was built specifically 
for being used as a boys school and the 
upper floor for use as a girls school. 
The trustees would be failing in their 
duty towards the trust and to the donors 
if they permit the ground floor being 
used as the alleged office of the MuUa. 

It would further appear thac the 
Mulla claims a proprietary interest in 
the school. He has been hitherto getting 
munificent grants from the Municipality 
and the Government which probably 
yield him a decent incomo for himself 
and which he is not prepared either to 
disclose to the trustees or to account 
fc^r. Under the circumstances ha cannot 
be permitted to occupy the trust build- 
ing which is intended for a public chari- 
table Madrassah, It may well be con- 
ceived that with the introduction of 
compulsory education in Karachi and 
the opening by the Karachi Municipality 
of free schools for imparting primary 
education the present Madra’^sah which 
is intended for the same object, unless it 
is considerably improved and put under 
proper control, can servo no U:>oful pur- 
jyo^e. It is extremely doubtful if under 
the present regulations the Mulla can get 
the game grant as at inesent ei her from 
the Municipality or the Government. 
And with the decroa^e of his pupils who 
are likely to be attracted by the free and 
well-equipped Municipal schools and 
the decrease of the amount of his grant 
there is a probability of not only the 
ground floor, but the upper floor of this 
building being u^ed in the near future 
as the rent-free residence of the Mulla. 
The Mulla’s conduct in claiming to be 
tlTO mutawalli, whicls, however, was not 
pressed at the hearing, his refusal to re* 
tmgnize the decree of the Court though 
he was ]ire3ent in Court when the case 
was proceeding and was fully cognizant 
of its institution and his connexion with 
the Madrassah at once put him out of 
Court, and his application is, therefore, 
liable to be dismissed in limine. 


The second application whioh, again, 
have no doubt has been engineered by 
him cannot but have the same fate. 
Both the applicants were parties to the' 
suit and except the abuse levelled by* 
the learned connsel against the Memon 
trustees which hardly appealed to me as* 
sound advocacy, no arguments have been- 
urged which could not have been urged’ 
at the hearing of the suit in support of 
the representation being given to them 
in the body of trustees. The Babgars 
and the Ghakis form but a minority of 
the population of Ohakiwara. They 
have contributed precious little to the* 
trust fund which has been built up by 
donations from the Mamons or from 
money coming out of the pockets of the 
purchasers including the rich Memon 
merchants and commission agents deal* 
ing in oil and oil-cakes and nob out of 
the pockets of the oil-millers of Chaki- 
wara most of whom are poor. For the 
management of the trust in suit five 
trustees are ample, and the raising of 
their number in the manner suggested 
can only cause embarrassment to the 
proper administration of the trust. The 
liberty reserved by the scheme was not 
intended to be availed of either by the 
Mulla who had kept himself in the back* 
ground at the time of the settlement of 
the scheme, though notices had issued 
to the public under O. 1, R. 8, Civil P. 
C. Nor was it intended to enable him 
to ro-agitate through some of his mis- 
guided followers the question of the 
number of trustees which, as the draft 
scheme would show, was suggested at 7, 
but fixed at 5, and to claim a representa- 
tion on the trust for the Dabgar and the 
Chaki communities. Plaintiff's Nos. 3 
and 4 were parties to the suit. They 
had an opportunity at tho hearing bo 
press the claim of those communities and 
if they failed to press their claim they 
cannot be permitted to do so now on 
the same grounds which were available 
to 'them at the hearing. I have no 
hesitation in holding that both the ap- 
plications fail on the merits. 

With regard to ^tho question as to tho 
validity of the clause in a scheme reserv- 
ing liberty to the parties to apply and 
the maintainability of the present ap- 
plication with or without the sanction 
of the Oollector of Karachi, there is a 
divergence of judicial opinion. Accord- 
ing to the earlier decisions of all the’ 
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Sigh Courts it would appear that suoh 
clauses have not only been held valid but 
added subsequently in schemes which 
made do such provision and that applica* 
tioDS similar to the present one have been 
entertained. In Domodarbhat v. Bhogi^ 
lal Ka7'so)idas (2), where an application 
was made to the Court of first instance 
in execution proceedings for removal of 
a recalcitrant member of the committee 
of management, and disallowed, the High 
Court held that the proper course was 
not to institute a fresh suit under S. 539 
of the old Civil P. G., but to adopt the 
more convenient procedure of amendmetA 
of the scheme by the inclnsion of a pro- 
vision for the removal of the trustee, if 
necessary. In Prayag Dossji V aru 
jkTahant v. Tirv/mala, Srirangacharla 
'Varu{3), which was subsequently afifirrued 
by the Privy Council in Prayag Dossji 
'Vara v. Tirarncbla Srirangacharla Vara 
(4) Mr. Justice Subramania Ayyar poin- 
ted out there is ample authority for the 
proposition that the Court which had 
sanctioned the scheme for the administra- 
tion of a charitable trust is competent 
from time to time to vary the scheme as 
the exigencies of the case require. 

In dealing with the power of the Court 
to appoint additional trustees, liis Liord- 
ship observed at page 324 as follow.s: 

The enactmeat of S. 539 of the Code, as it now 
stands, w.is long after the passing of the BngUsh 
Trustees Act of 1850. Presunaably, therefore, 
that section may bo taken as inbetidod to confer 
upon the Courts in this country the same power 
that the Courts in Hlugland po.s.sessed at the time 
of its enactment. There is no reason fur think* 
ing that the Indian Legislature meant to control 
the power of the Courts in this country only in 
“tbis one respect as to the appointtnent of new and 
additional trustees whilst conceding thon power.s 
as large .as those possessed by the linglish Courts 
ill other respects. Had that been the case the 
r.egislature would have used language expressive 
of this limitation. 

In dealing with the schetno sanctioned 
by the Court, the learned Judge said at 
page J27 : 

Power should bo reserved for application by the 
trustees or b>- i>jrsous interested bjiug mad© to 
the District Court with reforonce to the carrying 
out of the directions of the schomo .... may be en- 
forced by the District Court in execution upon 
application by persons iiiborested: IJamotlarbhaf 
V. ^hoijllal Kar^nn'la,. {2). Power should also 
bo reserved for application being made to the 
High Court by the trustees or by persons intore.s- 
ted for any mod ideation of tho scheme that may 
bo found nocossarv. 

”(*d) [lOUO] 2\ Boni. •li = i Bom~ U ItTodu. 

(3) 1905] ‘.^8 Mad. :319==1.5 M. L. J. 133. 

(4) [11)07] 30 :\rad 133=34 I. A. 78=17 M.L.J. 

1430 (P. 0,). 


Botih these suggestions found favour, 
with their Lordships of the Privy Coun- 
cil and were adopted as Cls. 10 and II of 
the scheme as finally sanctioned by them 
except that no reference is made therein 
as to the directions in the scheme being 
enforced by the District Court in execu- 
oution. 

Following the ruling in Prayag Dossji 
Vara Mahant v. Tirumala Sriranga- 
charla Vara (3) the Calcutta High Court 
added in 1920 similar clauses in the case 
of Shailajananda Dat Jha v. Umesha-* 
nanda Dat Jha (5) which had been deci- 
ded several years before as would appear 
from a subsequent report of the proceed- 
ings arising out of the same case, in 
Umeshananda Dat Jha v. Bovaneswar 
Prosad Singh ( 6 ). 

In the well-known Dakore Temple case 
Sevak Kirpa Shankar Daji v. Gopal Rao 
Manohar Tambekar (7) which has been 
before their Liordships of the Privy 
Council on several occasions, their Lord- 
ships finally sanctioned and approved of 
a scheme which contained inter alia the 
following clauses : 

Committee dha,ll have power ... to have 
all the rules framed by them* sauctioned by tho 
District Court of Ahmedabad to the iuteut that' 
the ruUs, when sauctioned, shall have the same 
force as if they wore part of this scheme. 

The provisious of the scheme may be altered, 
modified, or added to. by au applioatiou to His 
Majesty’s High Court of J udicature at Bombay. 

In Rama Das v. Flanamanthu Row ( 8 ), 
Sir Charles Arnold White. C. J., while re- 
ferring to the observations of Subrah- 
maniy.a Ayyar. in Prayag Dossji Va-ra's 
case ( 1 ), referred to aliove, observed that 
this case had gotie up to tho Privy Gouu* 
cil and as no exception was taken to 
the reoaai’ks of tho learned Judge )>y their 
Lordships of the Privy Council, we may 
take it that the Courts in India have the 
powers poss 0 ^:;arl l>y the Court of Ohau- 
cory. 

In Sadapadhyn U -nesha)ian*l v. Itov^' 
nes)nar Prosad Singh (9) tho same case 
which was before the Oaloutta High Ootit b 
Urneshaii'Tiiila Ont Jlid v*. Rovaneswar 
prosad Singh (0) the Iligli Court held 
that in the circumstances of tiiat case it 
wa^'^diflicult to resist the conclusion that 

(5) [1905] 2 G. L. J. 460. ~ 

(6) [1012J 17 C. W. N. 841 = 17 I. C. 9C9 = IG 
C. L. J. 431, 

(7) [1912] 15 Bom. Iv. R. 13 = 24 M. L. J. 199= 
17 I. O, 441=16 C. L. J. 610 (P. C.). 

(8) [1911] 36 Mad. 364=21 M. L. J 952 = 1 » 

I. O. 449=il911) 2 M. W. N, 387. 

(9) [1918] 13 I. C. 772. 
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a claase should be inserted in the scheme 
to the effect that a member of the Oom- 
mittee may on good grounds established 
be removed by 'vay of an application to 
the District Judge without the institu- 
tion of a fresh suit and ordered the 
scheme to be amended accordingly. 

Tn Shroff V. Sonabai, Suit No. 696 of 
1910, of this Court, Madgavkar, A. J. O., 
granted an application made in the suit 
to appoint two additional trustees though 
the scheme, as originally sanctioned by 
the Court, contained no provision in that 
behalf. A revision application was filed 
against his order being Revision Applica- 
tion No. 1 of 1922. 

In upholding the order of the learned 
Additional Judicial Commissioner on that 
point, Kennedy, J- G., and Kemp, A.J.C., 
observed : 

We are of opinion that although there is no 
power reserved in the scheme itself for the Court 
to ekauge a charitable scheme yet the Court on 
proper grounds may in the exercise of its inher- 
ent jurisdiction alter the scheme in execution. 
Again it may be conceded that the persons who 
have been allowed to file charitable suits under 
B. 02 as representing the public do actually 
continue to represent the public in execution 
also. So far then there seems no objection to 
the order of the learned Additional Judicial 
Commissioner. 

In uhamniad Wahab Hussain v. 
Abbas Hussai^i (10) the Court held that a 
suit of this nature was a suit for the ad- 
ministration of a public trust and that it 
was necessary that liberty should be re- 
served to the parties, the effect of making 
siich a provisioia being to keep the suit 
alive to enable the parties to take the 
directions of the Court from time to time 
and so often as may be necessary and 
thereby prevent a multiplicity of suits. 

In Ayinavilli Narayanamurthi y. 

BiUu^u Achayya Sastrulu{ll), Spencer, 
Officiating G. J., and Srinivasa Iyengar, 
J , struck the first discorxlant note as to 
the advisability of schemes reserving 
liberty to the i>artie3 to apply to the 
Court for directions without the neces- 
sity of tiling fresh suits and without 
deciding the point expressed the opinion 
that such decrees were ultra vires having 
regard to the express provisions of S. 92. 
Civil P. C. 

In the Dakore Temple Trust, rules pre- 
pared by the Committee of Management 
were, subject to certain modifications 
sanctioned by the District Judge, Ahme- 

(10) A. I. R. 1923 Patna, 420 

(11) A. I. R. 1925 Mad. 411. 


dabad, in pursuance of 01. 12, sub Cl. (7>> 
of the scheme. The Shevaks who were-* 
dissatisfied with the order treating it to be 
one passed under S. 47 of- the Code ap- 
pealed to the High Court and ex majori 
cautela also applied to the High Court for 
the same relief in pursuance of the power - 
reserved to that Court under Cl. 20 of 
the scheme. 

There was no opposition in the High 
Court as to the maintainability of the 
appeals and the High Court having ac- 
cordingly allowed the appeals on the- 
merits refrained from passing orders on 
tl^ connected applications. On appeal 
to the privy Council Sevak Jeranchod 
Bhogilal v. Dakore Temple Committee (12)' 
it was held that the order passed by thp 
District Judge had been erroneously dealt 
with as an order under S. 47 and that 
the appeals to the High Court were, 
therefore, incompetent. In delivering 
the judgment of their liOrdships Sir John 
Kdge said at page 29 (49 M. L. J.) : 

The learned Judge should have remembered 
that parties cannot by aoquiesoence or consent 
confer npon a Court a jurisdiction which it has 
not got. The High Court at Bombay had power 
conferred upon it by Cl. 20 of the scheme con- 
firmed by His Majesty’s Order in Council upon 
an application made to it with that object to 
alter, modify or add to the rules sanctioned by 
the District Judge ; but it had no other power, 
and that power it did not exercise ; it may. how- 
ever, still be exercised upon application properly 
made to it. 

In Ryali Brhamayya v. Yenkatasurya 
Narayanamurthy (13) Devadoss and 
Waller, JJ., held that in view of fche 
abovedecision of the Privy Council in 6he 
Dakore Temple case (12) the decisions 
reported as Damodharbhat v. Bhogilal 
Karsondas (2) and Prayag Dassji V aru 
Mahant v. Tirumala Srirangacharla 
Varu (3) could not be considered as good 
law and further observed that a general 
clause in a scheme providing for an 
application being made to the Court 
with regard to the scheme was ultra 
vires as being opposed bo the principles 
of S. 92, Civil P. O., which in respect of 
the matters therein concerned, required 
the sanction of the Advocate-General. 
These observations were, however, obiter 
dicta. 

In Abdul Hakim Baig v. HAohamed 
Burrammuddin (14), decided two months- 
later, Devadoss, J., in a very lucid andL 

fl2) A. I. R, 1925 P. C. 155=49 M. L. J. 25. 

(13) A. I. R. 1926 Mad. 557. 

(14) A. I. R. 1926 Mad. 559=49 Mad. 580. 
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wdll’considerdd judgment has assigned 
the following four different reasons in 
support of his view that a clause in tbe 
scheme reserving liberty to the parties 
to apply in the same suit without the 
sanction of the Advocate-General was 
ultra vires : 

(1) That on the settlement of a scheme 
tbe suit comes to an end, and to say that 
any person could apply to alter the 
scheme once framed would necessarily 
mean that the suit is pending. 

(2) That when S. 92, Oivil P.O., directs 
that for the settlement*of the scheme and 
for other reliefs the sanction of tbe 
Advocate- General should be obtained, it 
would be ultra vires of any Oourt to 
obtain jurisdiction by inserting a clause 
in the scheme whereby the persons in- 
terested in tbe scheme may apply for its 
alteration, and the mere fact that the 
Court grants sanction for inclusion of 
such a clause cannot make it inbra vires. 

(3) Where the scheme has to be modi- 
fied after tbe suit comes to an end it can 
only be done after the formalities re- 
quired by law are complied with and the 
proper x>rocedure adopted. 

(4) That the analogy of the Bnglish 
practice where the Oourt of Chancery is 
in'Liondon and the Attorney-General is 
practically, if not actually, in charge of 
the conduct of tbe proceedings cannot be 
relied upon in India where there are 
many districts and subordinate Courts 
entitled to acfc under S. 92, and it is im- 
possible for the Ad vocate'General to 
have control over persons who obtain his 
permission to institute the suit. 

In the concurring judgment, Wal- 
lace, J., observed that whore tbe scheme 
conferred no power on tbe Court to grant 
a relief claimed in tlie application, the 
only remely to obtain the relief was by 
a fresh suit instituted under S. 92, but 
where tbe scheme reserved such power 
the true test of its legality depended on 
the answer whether such relief has been 
sought before the scheme was sanctioned, 
the sanction of the Advoc ito-Gonoral 
would be sought or not, and if it was to 
he sought, the relief could nofbe granted 
by any sort of application under the 
scheme notwithstanding tbe fact that the 
scheme itself purported to provide for 
such means of obtaining relief. 

Such is the brief resume of the case- 
law up to date. The point at issue 
bristles with difficulties and is one which 


is not free from doubt. In my opinion 
tbe question requires to be dealt with 
from two different aspects : first, as to 
the powers of Chartered High Courts and 
the mofussil Courts respectively under 
the Codes of 1877 and 1882 to afford 
relief on applications made in the suit ; 
and, secondly, the effect of tbe amend- 
ment made in S. 92 of the Code of 1908 
on such powers. 

It is hardly disputable that the old 
Supreme Courts in India exercised in 
matters of charity an equitable jurisdic- 
tion similar and corresponding with the 
equitable jurisdiction exercised by the 
Courts of Chancery in Hngland, Mayor of 
the City of Lyons v. East India Co. fl5), 
Mitford v. Iteynolds (16), Attorney- Gen- 
eral V. Brodie (17) and that the Chartered 
High Courts which superseded the 
Supreme Court under the Indian High 
Courts Act of 1861 (24 & 26 Vic. Ch. 104) 
inherited this equitable jurisdiction and 
continued to exercise the same control 
over charities up to 1877 ; Panchcowrie 
Mull V. Chumroolall (18). In Rngland 
both before and after Lord Romilly’s Act 
the Courts of Chancery as parens patriae 
exercised complete control over charities 
and acted even without complaint if 
there was cause for it. The fact that 
proceeding had been instituted by peti- 
tion with the sanction of the Attorney- 
General instead of by information as 
provided by Lord Romilly’s Act 52, Geo. 3, 
C. 101, it was open to the Court to pass 
subsequent orders upon motion without 
tbe expense of a further petition : Lewin 
on Trusts, 12th Kdibion, page 1206, In re 
Slewriny’ s Charity (19); Exparte Friendly 
Society (20); and In re Chippimj Sodbury 
School (21). It would, therefore, appear 
that tbe Indian High Courts had, once 
their jurisdiction was attracted, the 
power to pass orders on a motion whether 
such motion'%vas made on behalf of or 
with the permission of the Advocate- 
General or not. 

The special provisions permitting suits 
being tiled by the Advocate-General or 

(15) [183GJ 1 M. I. A. 175=1 Moo. P. C. 175^ 
1 Sir. 107 (P. C.). 

(16) C164-2J 1 Ph. 185=12 L. J. Ch. 40=80 R. 
R. 27=7 Jur. 3. 

(17) [1848] 4 M. I. A. 100=G Moo P. C. 12= 
1 Sir. 335 (P. C.). 

(18) (18783 3 Cal. 563 = 2 C. L, R. 121. 

(19) [1814 3 Mer. 707. 

(20) [1804] lOVes. 287. 

(21) (1832] 6 Sim. 410. 
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by persooa infceresfced in a oharibable 
trust with his consent were introduced 
for the first time in the Code of 1877 and 
provided that such suits may bo filed 
either in a High Court or in a District 
Court within the local limits of whoso 
civil jurisdiction the whole or any part 
of the subject-matter of the trust was 
situate. These provisions were intro- 
duced in a Code which was one of pro- 
cedure, and, presumably, therefore, in the 
absence of any express provisions in that 
behalf they did not take away or affect 
the existing jurisdiction of a Chartered 
High Court to control charities in the 
same manner as a Court of Chancery in 
Hngland. 

There is nothing in S. o39 as enacted 
in the Code of 1877 or 1882 to warrant 
the inference that the inherent jurisdic- 
tion of the High Court to superintend 
charities and to interfere on motion 
when ouce its jurisdiction wat attracted 
was in any way intended to be controlled 
by the Legislature. The aBfect of these 
provisions on the Mofussil Courts, how- 
ever, stands on a different footing. It 
is true that on a properly constituted suit 
being filed the Mofussil Courts as Courts 
of Rquiby gave relief in matters of public 
trust but as pointed out by Woodroffe,.!., 
in 3udree Das Dnhim v. Chooni Dal 
Johurry (22), the extent aod nature of 
their jurisdiction was in some respects 
doubtful, as for instance whether relief 
could be given where no breach of trust 
was alleged, Kalee Churn Giri v. Golahi 
(23), and whether the Court could order 
a scheme to be framed : Ganapati Ayyan 
V. Savithri Ammal (24). S. 539 was 
indubitably intended to remove such 
doubts and tu confer jurisdiction on the 
Mofussil Courts in the matters referred 
to in the section. And the question, 
therefore, is what jurisdiction was in- 
tended to bo ccnforrod on .such Courts 
•indor b. .539 ; and it is again extremely 
doubtful if it vvas intended to confer such 
jiowers oti the M3fiis5il Courts which 
are Courts of limited jurisdiction to re- 
.opOQ and amend the decrees once passed 
l>y them in matters of charity or that if 
jt was so intended the fjogislature should 
have failed to provide for it in express 
terms. 

It is also noticeable that in the two 
^•cbomes which we re fi naIly_aupfQvQd by 

(■2 2 ) ,i >Oc>J aVCu. 78J = 10 C. W. N. 581.' 

{•13) 2 C fi. R. 

(‘24) [1893] 21 Mid. 10. 
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the Privy Council in Prayag Dossji Vattt 
Mahant v. Tirumala Srirangacharla 
V aru (4) and Sevah Kripa Shankar Daji 
V. Gopal Hao ManoKar Tamhekar (7), the 
power of modifying the decree was not 
reserved to the Court of the first instance 
which should have bean the proper and 
more appropriate Court to deal with such 
matters but to the High Court. Liberty 
to apply to the District Court with re- 
ference to the carrying out of the direc- 
tions or to submit the rules framed under 
the scheme for sanction, is something 
different from modifying the scheme and 
thereby amending the decree itself. The 
reason for the reservation in favour of 
the High Court to modify this decree is 
not clear from the reports. The High 
Court was then considered to have under 
S. 539 concurrent jurisdiction with the 
District Court over trust properties which 
were outside the ordinary original civil 
jurisdiction of the High Court : sea the 
notes to S. 539 in Broughton^s Civil Pro- 
ceJura Code of 1877, Edition of 1878; 
Achaya v. Ratnavelu (25), Rangasami 
Naickan v. V aradappa Naickan (26). 
And it is not impossible that the reserva- 
tion in the schemes to modify the 
schemes was based on the wide and in- 
herent jurisdiction which the High Court 
possessed as a Court of concurrent juris- 
diction and which was wanting in the 
District Courts. Whatever may have 
been the effect of S. 539 on the powers 
of the High Courts or the District Courts 
to modify a schema after the passing of 
the decree in a suit filed under that sec- 
tion, the provisions of that section have 
been considerably altered by the Code of 

1908. 

In the first place for the words 
miy iiistituto a suit in the High Court or the 
District Court within tho local limits of whose 
jurisdiction the whole or any part of tho subject- 
matter of tho Trust is situate. 

have been substituted the word.s 
may institute a suit whether contentious or 
not in the principal civil Courts of original 
jurisdiction or in any other Court empowered 
in th'it behalf by the Local G-overnment within 
tho local limits of whoso jurisdiction, etc. 

In the -second place several new reliefs 
for which the suit may be filed have been 
added inter alia, tho removal of tho 
trustee?, appointing now trustees, and 
merely new trustees under tho trust, 
directing accounts and inquiries and the 
like. 

(25) [1886J 9 Mad. 2.‘>3, 

(2G) [18943 17 Mad. 4C2 (P. B.) 
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And lastly, an important proviso has 
been added as Cl. (2) to the section and 
which is as follows : 

Save as provided by the Religious Radow- 
ments Aet, 1863. no suit olaiming any of the 
reliefs spacided in sub-S. (1) shall be instituted 
in respect of any such trust as is therein referred 
to except in conformity with, the provisions of 
that sub-seotioo. 

Section 92, as now amended, on the 
one hand pats an end to the concurrent 
jurisdiction of the High Court and the 
District Court and confers exclusive 
jurisdiction in such matters on the prin- 
cipal civil Courts of original jurisdiction 
whether it be a High Court or not ; 
and* on the other, its provisions have 
been made mandatory and restrictive in 
their effect so as to require the sanction 
of the Advocate-General even where the 
suit is instituted as an ordinary suit by 
all the persons interested in the trust. 
It would, therefore, appear that the 
Inherent power of the High Court as a 
Court of equity has now been consider- 
ably limited by the Legislature. As 
rightly pointed out by Devadoss, J., in 
Abdul Hakim BcCig v. Mahomed Burram- 
muddin (14), if, in order to remove a 
trustee, a suit has to be filed with the 
sanction of the Advocate-General, to 
apply for his removal without such 
•sanction merely because there is a provi- 
sion to that effect in the scheme would 
be to set at naught the distinct provi- 
sions of law which are intended to pre- 
vent frivolous applications to Court and 
consequent waste of time. The same 
reasoning equally applies tn an ai^plioa- 
tion to appoint new trustees or to amend 
a scheme already sanctioned which is 
nothing more than framing a fresh 
•scherae in substitution of the sanctioned 
scheme. 

With all due respect to the learned 
Judges who decided the case of Muham- 
mad Waho.h Hussain v. Abbas Hussain 
(10) there is a good deal of differonco 
between an administration of a private 
estate and tlio administration of a public 
trust. A suit for administration of a 
private estate results in the Court pass- 
ing a preliminary and a final decree and 
does not ordinarily require more time 
for its final disposal than a suit for settle- 
ment of partnership accounts. And n ■: 
limitation has been placed on the institu- 
tion of such a suit by requiring the sanc- 
tion of the Advocate-General for the 
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purpose of preventing the waste of its 
funds. 

With regard to the case of our own 
Court, it appears that the attention of 
the learned Judges of this Court both 
on its Original Side and on the High 
Court side does not seem to have been 
drawn specifically to the amended provi- 
sions of S. 92. In view of the subsequent 
Privy Council ruling in Sevak Jeranthod 
Bhogilal v. Hakore Temple Committee 
(12) it is extremely doubtful if applica- 
tions of this nature can now be dealt 
with as application in execution of the 
decree passed by the Court. With all 
due respect to the learned Judges it is 
equally doubtful if the Court’s inherent 
jurisdiction can be invoked when another 
equally efficacious remedy is open to the 
party aggrieved by instituting an equally 
cheap suit, which remedy carries with it 
the further safeguard that the party 
approaching the Court has satisfied the 
officers of the Crown that prima facie he 
has a substantial grievance which should 
be inquired into by the Court, In this 
case the learned Judges held that the 
application was competent. They were 
nob prepared to uphold the order of 
Madgavkar, A. J. C., appointing additional 
trustees without notice under O. 1. K. S. 
Civil P. O., being given to dhe Parsi com- 
munity who were interested in that 
trust and giving them an opportunity of 
being heard and the learned Judges 
accordingly remanded the case to the 
original Court. This would liardly have 
been done if the sanction of the Advocate- 
General had been obtained. 

One thing more remains to be speci- 
fically mentioned and tliat is as to effect 
of the obiter dicta of their Lordships of 
the Privy Council in the Dakore Temple 
case (7) that the powers reserved to the 
High Court in that case could he exor- 
cised upon application properly m-ade to 
it. What is a “proper” application has 
not been defined and requires further 
elucidation. Possibly this may he done 
and the point at issue set at rest by the 
Privy Council in the event of the subse- 
quent judgment of the High Court in 
Shanharlal Purshottam v. Dakore Temple 
Committee (27) being made tlie subject- 
matter of an :ij>peal. 

As at present advised I entertain the 
view that so far as this Court, which is 
not a G^hartero^Higli Court, i*? coricorned 
(^7) 1, R. i0‘2G Bom. 170. * 
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the remedy o£ the applicants is by a 
fresh suit under S. 92 and nob by appli- 
cation. But in view of the ruling of 
this Court which is binding on me, 1 
record my finding on the legal question 
against the applicants, leaving it to the 
parties to have the point decided by the 
Bench in the event of an appeal being 
entertained on the merits. I hold on 
both the points against the applicants 
and dismiss both the applications with 
costs. 

Applications dismissed. 

A. I. R. 1927 Sind 10 

Kincaid, J. C., and Xtabji, A. J. G. 

Fakir Mahomed — Accused — Applicant. 

v. 

jS?nperor — Opposite Party. 

Criminal Revision Application No. 49 
of 1926, Decided on 6th iMay 1926, to 
quash proceedings before the City. Mag., 
»Sukkur. 

sit {a) Criminal P. C., S. 195 (1) — Absence of 
complaint <is required by S. 195 (1) renders the 
iryinq Court a Court not of compelenl jurisdic" 
tion within S. 403 — S. 537 (a) does not apply. 

Thu absence of a complaint in writing as re* 
quirecl by S. 196 (1), of the public servant con- 
cerned or his superior makes the Court a Court 
not of oompetout jurisdiction and, therefore, 
renders valueless the plea of previous acquittal 
as a bar to his re- trial on the same facts after 
proper complaint is made. 8. 537 (a) does not 
apply as in the first trial .there cannot be said 
to be au error, omission or irregularity, in a 
complaint, but au absence of complaint al- 
together. r P 12, C 1] 

si! (6) Cri7}tinal P. C.. S. 403 — Only identity of 
charges is looked to and 7t,ot Identity of parties 
— Dlslinctio7x. poi7ited out between, 6'. 403, Crimi- 
ual P. C.t a7td Civil P. C., S. 11. {Per Tyabji, 
A. J. C.) 

Civil Courts are familiar with the notion that 
a right must be enforced primarily at the in* 
stance of the person in whom it inheres ; but in 
Cases coming before the criminal Courts the 
personality of tho complainant is important only 
in escoptional cases. 

Pr' -ccodiugs to which S. 19.5 refers are among 
the bxcoptioas, and tho operation of S, 403 in 
such cases must necessarily be complex and 
dirticuU ; S. 401 itself does not refer to the 
odentity of parties in the first and second trials 
as a nocossary condition to the plea of autrefois 
acquit ; it refers only to tho identity of the 
charges in which respect it may be contrasted 
with tho docbri;:e of res judioata in civil pro- 
coduro ind yet in tho trial of the oSenoos to 
which S. 195 refers, tho personality of the com- 
plainant is a matter of. primary importance ; un- 
less tho proper complainant is before the Court it 
i- required to desist 'from taking cognizance of 
the complaint, [P 15 C 1] 


^ (c) Criminal P. C., S. 19S — S. 195 is really 
. a provision of substantive law (Tyabjt, A. J. C.), 

Section 195, though it forms apart of the Cod6> 
of procedure in reality oontains.a provision of 
the substantive law of otimes. It does not deal 
with the competency of the Courts, nor lay down 
which of several Courts shall in any partionlar 
matter have jurisdiction to trv the case. It in 
reality lays down that the offences therein re- 
ferred to shall not be deemed to be any offences 
at all, except on the complaint to the person or 
the Courts therein specified ; it enhances the 
connotation of those offences and limits the 
scope of their definition. [P 15 C 1, 2] 

Partabrai D. Punwani — for Applicant. . 

T. (?, Elphinston — for tho Crown. 

iCincaid, J. C. — The facts of this 
interesting application are shortly as 
follows : 

On 11th Septmber 1925 Sahibdino,. 
tapedar, filed a complaint under S. 182 
read with S. 109, I. P. O., to the Sub- 
Divisional Magistrate. In it he alleged 
that Eakiir Mahomed, the present appli- 
cant at the Instigation of three other 
persons Abdulla Shah, Kasim and Moba- 
med bad made a false report to the police ' 
of Pirojo Goth. The report implicated 
Sahibdino and others in a case of theft 
and house-breaking. 

Mr. Vyas, the Sub-Divisional Magis- 
trate convicted Fakir Mahamed and the 
three others implicated and sentenced 
them to undergo four months rigorous 
imprisonment. On appeal the Sessions 
Judge, on the 2nd November 1925, re- 
versed the convictions and acquitted 
them on the ground that the complaint 
should have been instituted not by 
Sahibdino, tapedar, but as required by 

S. 195, Criminal P. O. 

On 12th December 1925, Mr. Jessaram 
Sub-Inspector of Police filed a complaint 
under 3s. 211 and 182, I. P. C. The 
Resident Magistrate issued processes 
against Fakir Mohamed and three others 
under S. 211, I. P. C. The District 
Magistrate transferred the case to the 
City Magistrate of Sukkur. In the 
City Magistrate's Court Fakir Moba- 
med pleaded S. 403 of the Criminal P. O. 
in bar of his trial. The Magistrate 
however, declined to consider the plea on 
the ground that ha had no power to do 
90, Fakir Mohamed has now moved this 
Court to quash tho proceedings before 
the learned City Magistrate. 

Section 403 runs as fellows on which 
the learned pleader, Mr. Partabrai, has 
relied : 
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(l) A persoQ who has oooe been tried by a 
Court of competent jurisdiction, for an ofience 
and convicted or acquitted of such ofience, shall 
while such conviotion or acquittal remains in 
force, not be liable to be tried again for the same 
offence, nor on the same facts for any other 
offence for which a different oharge for the one 
made against him might have been made under 
S. 23G, or for which he might have been convic^ 
ted under S. 237. 

Here, the facfcs on which, so the learned 
defence pleader in an able argument has 
contended, the complaint was made could 
have established, if pi^vad, an offence 
under S. 182 or S. 211. * In other words, 
the accused, although the complaint was 
under S. 182 could by reason of S. 237, 
Criminal P. O., have been convicted 
under S. 211, I. P. G. Indeed this is the 
section under which processes have now 
issued. The present trial is, therefore, 
barred by S. 403. 

The learned Public Prosecutor has 
replied that the Court that previously 
tried Fakir Mahomed was not a Court of 
comi ebent jurisdiction and that, therefore 
bis previous acquittal cannot be pleaded 
in bar. 

Section 195 (1) runs thus : 

No Court shall take coguiaance 

(a) ol auy offence punishable under S 172 Co 
S. 188 ol 'the I. P. C. except ou the complaint 
in writing of the public servant concerned, or 
of some other public servant to whom he is 
subordinate. 

Now, hero the complaint was not made 
by the public servant concerned or any 
public servant to whom he was subordi- 
nate, but by Sahibdino, the tapedar. 
Thus the Court that tried and convicted 
Fakir Mohamed and three others had no 
jurisdiction to do so. Indeed, this is the 
very ground on which they were acquit- 
ted by the Sessions Court. Fakir Moha- 
med, therefore, cannot now plead that he 
has been previously tried and acquitted 
or convicted by a Court of competent 
jurisdiction. 

The question, therefore, for our de- 
cision is this : Does the absence of a 

complaint in writing of the public 
servant concerned or his superior make 
the hrst Court a Court nob of competent 
jurisdiction and, therefore, render value- 
less the applicant’s plea of previous 
acquittal ? 

I am of opinion that it does. 

A number of cases have been quoted 
before us, viz. In re Samsudin (1), 


Jivram Dankarji V. Emperor (2); Em- 
peror v- Jiwan (3) ; Ganapati Bhatta v. 
Emperor (4) and Emperor v. Menghraj 
Devidas (5). I have studied them all 
very carefully, but I do not think that 
they can help us to a present decision. 
They are all prior to the recent amend- 
ment of the Criminal P. O. and deal 
with the absence of sanction. S. 195 (a) 
of the old Code ran as follows : 

No Court shall take cognizance 

(a) or any offence punishable under Ss. 172 to 
188 (both inclusive) of the I. P. C. , except with 
the previous sanction, or on the complaint, of 
the public servant concerned or of some public 
servant to whom he is subordinate. 

Now, in the cases cited before us the 
Bombay and Allahabad High Courts held 
that in the absence of a previous sanction 
the first Court was not a Court of com- 
petent jurisdiction. The Madras and 
Sind Courts held that the absence of the 
previous sanction did not affect the 
jurisdiction of the first Court, since- 
absence of sanction could be cured by 
S. 537 (b). That clause laid down that 
no sentence or order passed by a Court 
of competent jurisdiction should be- 
reversed on account of the want of any 
sanction required by S. 196 (a). Now 
in the present Code the words “with the 
previous sanction or” have been omitted, 
So too, has S. 537 (b). We are, there- 
fore, not concerned with the absence of 
a sanction. That admittedly was not 
needed. We are concerned only with 
the absence of the complaint by a public 
servant. 

Now S. 195, Criminal P. O., lays down 
that where there is no complaint in 
writing of the public servant concerned 
or of his su perior, no Court shall take 
cognizance of an offence punishable 
under S. 182. I. P. C. S. 201 of the 
Criminal P. G. lays down the procedure 
to be followed by a Magistrate to whom 
a complaint in writing has been made 
and is not competent to taka cogni^^ianc© 
of the case. The wording is imperative. 

Ho (tho Magistrate) shall return the com- 
plaint for presentation to the proper Court with 
an endorsement to the effect. 

llo can take no other steps whatever. 
He can not even examine the complaint. 

(2) [19163 -10 Bom. 97 = 31 I^C. .361=17 Bom 
Tj. R, 8S1, 

(3) U015] 37 All. 107^27 I. C. 203=13 A. 7., 

(4) [1913] 36 Mad. 308=19 I- C, 310=24 M.I. 

J. iCS* 

(5) [lOlyj IS S. L. R. 1. 


(1) [1808] 22 Bom. 711. 
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If he does take any further steps he is 
acting outside his jurisdiction : Fani 
Bhusan Banerjee v. Kemp{,Gt). 

The Sub-Divisional Magistrate, there- 
fore, in this case, should at once have 
, returned the complaint to the complain- 
lant Sahibdino. He did not do so and 
every step that he took thereafter was 
outside his jurisdiction. The next ques- 
tion is whether the Magistrate’s pro- 
cedure can be validated by S. 537 (a), 
Criminal P. O. That section runs as 
follows : 

Subject to the provisious hereinbefore con- 
tained, no finding, sentence or order passed by 
a Court of competent jurisdiction shall be re- 
versed or altered under Chap. 27 or on appeal 
or revision on account 

(a) of any error, omission or irregularity in 
the complaint, etc., etc. 

Now here there is no complaint by a 
public servant as required by S. 195, The 
complaint of Sahibdino cannot be said to 
he an error, omission or irregularity in a 
complaint that was never made. Before 
jthe error, omission or irregularity in a 
complaint can be cured, the complaint 
must exist. As there is no complaint, 
S. 537 (a) does not apply. The Magis- 
trate's trial was void ab initio and so, too, 
was any expression of opinion on the 
merits by the learned Sessions Judge. As 
wa<5 observed by the Judges in Banerjee 
V. Bipin Beharij Ghose (7) : 

A verdict of acquittal is. no doubt, immune 
from challenge : bub it is only when an accused 
has been tried and acquitted of an oOecce tb.at 
the immunity arises. 

Here, the accused, Fakir Mahomed, 
was undoubtedly acquitted, but he was 
never tried by a Court of competent 

jurisdiction. ^ - 

He was indeed acquitted by the Ses- 
sions Judge because he could not be 
tried. He cannot, therefore, plead, im- 
munity now. 

I would, therefore, reject the applica- 
tion and return the case to the Court of 
the City Magistrate of Sukkur. I would, 
however, at the same time express the 
hope, in which my learned brother 
joins, that the police authorities will 
carefully consider the advisability of 
continuing the prosecution of the appli- 
cant. He has already been once before 
the Magistrate, the Sessions .Judge and 
this Court. 

Tyabji, A- J- C. — The decision of this 
matter rests upo n the construction of 

■ (G)" C1906T1id C. \v. N. 109G. ' 

(7) A. 1. R. 192G Crtl. 091. 


S. 403 of the Oriminal P. O. The principle 
underlying that section is clear : no 
person should be tried twice for the same 
offence. It is involved that there should 
have been a hrst trial and then an 
attempt at a second trial ; the second 
trial is barred if the two are identical in 
certain respects. The section may, there- 
fore, be considered in regard to the parti- 
culars laid down with reference to the 
identity of the first and second trials res- 
pectively. TJolessthe requirements of 
the law in regard both trials are satis- 
fied the section does not come into opera- 
tion, and the second trial is not barred. 

(A) As to the first trial S. 403 (1) re- 
quires (I adhere to the wording of the 
section) : 

(a) a person who has been tried for an 
offence ; 

(b) by a Court of competent jurisdic- 
tion ; 

(c) conviction or acquittal of such an 
offence. 

The explanation to the section speci- 
fies four classes of orders which do nob 
operate as acquittals, viz, ; 

(i) dismissal of a complaint ; 

(ii) stopping of proceedings under 
S. 249 ; 

(iii) the discharge of the accused ; 

(iv) any entry made upon a charge 
under S. 274 ; 

(d) such conviction or acquittal re- 
maining in force. 

(B) With regard to the second trial it 
is required as a general rule that it must 
be for the same offence, as the first trial, 
but in this regard two sets of provisions 
are made, the first of which have the 
effect extending the bar, and the second 
of restricting it : 

(1) the second trial will be barred not- 
withstanding that it is for a different 
offence, provided 

(a) it is on the same facts as the first 
trial, and, 

(b) the charge on the second trial 
satisfies either of the following two 
conditions : 

(1) the charge on the second trial might 
under S. 236 of the Criminal P. G. have 
been made on the facts at the first trial or 

(ii) it refers to an offence for which be 
might under S, 237 of the Criminal P. O. 
have been convicted at the first trial. 

(2) On the other hand if the second 
trial comes under any of the foiiowinfr' 
descriptions, it is not barred : 
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(а) if ib is for a distinot offence for 
which a sepai'ate charge might* have been 
made against; him on bhe hrsk trial under 
S. 235 (L) : 

(б) when the charge on the trial for an 
act causing consequences, and the charge 
on the second trial is for a different 
offence from that in the Srst trial, such 
different offence being constituted by the 
said act together with its consequences, 
provided that the consequences had not 
happened or were not known to the Court 
to have happened at the time when he 
was convicted (in the first trial) ; 

(c) if it is for an offence other than 
that in the first trial though constituted 
by the same acts, provided that the Court 
of the first trial was not competent to 
try the offence charged at the second 
trial. 

In order that S. 403 should come into 
operation each of the two trials must 
satisfy the conditions above laid down 
for it respectively. 

In the present case the applicant (who 
contends that the requirements of S. 403 
are satisfied and prays that the second 
trial be stayed) was on the first trial 
charged with three others under 
S 182, read with S. 109 of the 
Indian Penal Code. The second trial 
is on a charge under Ss. 211 and 
182. The principal charge at the first 
trial was under S. 182 of the Indian 
Penal Code for giving false information 
with intent to cause a public servant to 
use his lawful power to the injury of 
another person. The principal charge 
on the sacond trial is under S. 211 for 
falsely charging another person with 
having committed an offence knowing 
that there is no just or lawful ground 
for the charge. 

The question that arises with reference 
to the first trial is whether tlie accused 
was tried and acquitto l by a Court of 
competent jurisdiction. S. 195 of the Cri- 
minal P. G., lays down that no Court 
shall take cognizance of an offence 
punishable under S. 182 of the Indian 
Penal Code except on the complaint in 
writing of the public servant to whom 
he is subordinate. This requirement of 
S, 19o was not satisfied at the first trial. 
Can it be deemed that the accused " has 
once been tried by a Court of competent 
jurisdiction and acquitted of such off- 
ence,’* for the purposes of S. 403 ? 


It is necessary to refer further to the- 
proceedings at the first trial. It does 
not appear whether the Magistrate's 
attention was drawn to S. 195 of the 
Criminal P. C. In any case he pro- 
ceeded with the trial, and convicted the 
appellant and the other accused. Then 
there was an appeal to the Court of 
Session, at which the Public Prosecutor- 
did not oppose the reversal of the con- 
viction. The learned Sessions Judge' 
held that it was impossible to uphold 
the conviction either on the merits or on 
the technical grounds. He referred first 
to the neglect of the provisions of S. 195,. 
also to the erroneous procedure followed 
in other respects ; and then going on- 
expressly to deal with “ the merits of tho 
case" he referred to the nature and- 
effect of the evidence. The final portion 
of this order was thus worded : 

1 allow this appeal and reverse the convictions^ 
and sentences. The appellants who are on bail 
are discharged. 

It is not easy to determine the effect 
of these proceedings in reference to 
S. 403. First, as to the procedure fol- 
lowed by the Magistrate. It is clear 
that S. 195 ought to have prevented him 
from taking cognizance of the complaint. 
The order that ho ought to have made- 
is indicated by S. 201, which requires the 
complaint to be returned. It is true 
that S. 201 contemplates that there 
should be another Court that is com- 
petent to take cognizance ; and as, in. 
the case we are considering, no Court was 
authorised to take cognizance, an en- 
dorsement exactly in accordance with 
S. 201 would have been inappropriate. 

the Magistrate returned the com- 
plaint with an endorsement that it 
should be presented by the proper person 
in compliance with S. 195 his order 
wonld have followed the analogy of 
S. 201. 

The learned Magistrate, in any case, 
acted in contravention of S- 195. Ulti- 
mately ha convicted the accused. On 
appeal, the Sessions Court’s powers are 
laid down in S. -123 ; appeals from con- 
victions are dealt with in Cl. (b) of 
S, -123 : that clause empowers the appel- 
late Court, amongst other things, to 
order a re-trial by a Court of compocent 
jurisdiction. Though there is no provi- 
sion in Cl. (b) more closely approaching 
the requirements of the present cas^ 
even this provision could not have been 


1927 


14 Sind Fakir Mahomed v. Emperor (Tyabji, A. J. Oi) 


applicable. Bufe under Gl. (o) the 
Sessions Court could presumably have 
altered the order into one returning the 
complaint. 

Had either the learned Magistrate or 
Sessions Judge followed the course in- 
dicated above, and had the ’complaint 
been returned, there is no doubt that 
- there could not have been said to have 
been any hrst trial under S. 403, barring 
a second trial. 

On the other hand it is equally clear 
that the Magistrate had initially juris- 
diction to consider whether the require- 
ments of S. 195 were satisfied ; and doing 
so he would have had •jurisdiction to 
make the order (however erroneous that 
order might in any particular case be) 
that the complaint satisfied the require- 
ments of S. 195. In other words the 
Magistrate before whom the complaint 
is presented, has jurisdiction initially to 
determine whether the complaint is or 
is not presented by the proper person 
specified in S. 195. It is conceivable 
that in some cases this question may be 
doubtful. The Magistrate would be a 
Court of competent jurisdiction to deter- 
mine this question, and on appeal the 
Sessions Court would have jurisdiction 
to determine whether the question had 
been correctly decided by the Magistrate. 

The courses actually followed by both 
the Magistrate and the Sessions Judge 
were, as I have already pointed out 
quite different. 

There is, however, a further difliculby 
in connexion with the first trial. The 
learned Sessions Judge proceeded as 
stated before to consider the case on the 
merits, (a) Had he any jurisdiction to 
consider the merits ? (b) In any case as 
he considered the formal defect of S. 195 
and held on that point in favour of the 
accused, can the effect of his judgment be 
deemed to be an acquittal under S. 403, 
or must it be taken to have no more 
effect than an order that the complaint 
be returned for presentation by the pro- 
per person in compliance with S. 195 ? 
cf. Umeriiddin v. Emperor (8). Both 
aspects of the question depend on a con- 
sideration of the provisions of the Cri- 
minal P. C.. already referred to. and on 
those of 3.537. Under the latter section 

(omitting the words nob now relevant): 

no finding, sentooc© or order passed by a Court 
of oompofcent Mirisdictio p shall be reversed or 

(8) [iy093 31 All. 317=t^ I. C. 6 A. L. J. 

262. 


altered on appeal, on aooonnt of any error, omis- 
sion or irregularity in the complaint, order, 
judgment or other proceedings before or during 
crtaT, unless such error, omission, or irregularity 
has in fact occasioned a failure of justice* 

It was pressed upon us that the judg* 
meat of the Sessions Court must be taken 
to have proceeded on S. 537. 

As againt this it is argued that the 
learned Judge did not in terms hold that 
the objection on behalf of the accused 
under S. 195 was an irregularity in the 
complaint which in fact had not occa- 
sioned a failure of justice. In so far as 
this last argument is an objection merely 
bo the form of the words in which the 
judgment is couched, I am willing to put 
it aside. A Court may consider that 
there are two objections bo taking a view 
adverse to one of the parties, and that 
though the one objection does not arise 
unless the other is rejected, each is a 
valid and proper objection. The learned 
Judge might have considered first that 
the objection on behalf of the accused 
under S. 195 was valid, but that he 
would assume that it was not valid and 
proceed to consider the case on the 
merits ; and that on the merits, too, the 
accused should be acquitted. 

It is clear that the interpretation of 
the learned Sessions Judge’s judgment 
which the applicant put forward is that 
it is a decision on two points in the 
alternative, and we are asked to omit 
from consideration one alternative, the 
technical one, and to consider only the 
other alternative, his decision on the 
merits. But the difficulty in so acting is 
that the omission of the technical alter- 
native, if I may so call it, leave the com- 
plete hiatus in the other alternative. In 
Order bo acquire jurisdiction to consider 
the merits it was necessary for the 
learned Sessions Judge not only to decide 
the technical alternative in a way con- 
trary to that which he indicates, but it 
was necessary for him to decide other 
questions of law and fact; notably the 
questions, first, whether disregard of 
S, 195 was such an error, omission or 
irregularity in the complaint, as is refer- 
red to in S. 537 (a) : secondly, whether 
disregard of S. 195 prevents the Court 
from being deemed a Court of competent 
jurisdiction, as these words are used in 
Ss. 403 and 537 (a), or whether the said 
words refer to the character and status 
of the tribunal as in illustrations (f) and 
(g) bo S. 423 : cf. Ganapathi Bkatta v. 
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Emperor (4); and, thirdly, whether or 
not a failure of justice had in fact been 
occasioned. 

In cousidering these questions what 
would have had to be decided was nob 
merely whether the proceeding as they 
had actually been oonduoted had ocoa* 
sioned a failure of justice between the 
parties before the Oourt, but whether for 
the purpose of preventing injustice, 'the 
proceedings should be accepted as pro' 
ceedingsnot obnoxious to S. 195, viz ; 
whether they should be deemed in efifect 
to arise out of a complaint by the person 
entitled to make such a complaint. The 
unusual nature of these questions is 
obovious ; civil Courts are, no doubt, fami- 
liar with the notion that a right must 
be enforced primarily at the instance of 
the person in whom it inheres ; bub in 
cases coming before the Criminal Courts 
the personality of the complainant is im- 
portant only in exceptional cases. But 
proceedings to which S. 195 refers are 
among the exceptions, and the operation 
of S. 403 in such cases must necessarily 
be complex and difficult; S. 403 itself 
does nob refer to the identity of parties 
in the first and second trials as a neces- 
sary condition to the plea of autrefois 
acquit ; it refers only to the identity of 
the charges in which respect it may bo 
contrasted which the doctrine of res judi- 
cata in civil procedure, and yob in the 
trial of the offences to which S. 195 
refers, the personality of the complainant 
is a matter of primary im porta nee ; unless 
the proper complainant is before the 
)0ourb, it is required bo desist from tak- 
ing cognizance of the complaint. 

The difficulty in putting the correct in- 
terpretation of S. 195 in connexion 
with S. 403 is enhanced first, by tho fact 
that S. 403 omits tn refer to the com- 
plainant ; it refers only to the identity of 
the charge, and the campefcence of the 
Oourts ; and. secondly by oversight of tho 
fact that S. 195 though it forms a part of 
itho Oode of Criminal Procedure in reality 
contains a provision of the substantive 
law of crimes. For S, 195 does nob deal 
with the competency of the Courts, nor 
lay down which of several Courts shall In 
any particular matter have jurisdiction to 
try tho case ; and yet the language of 
S. 195 is apt bo these matters and it forms 
part of the Chapter entitled. “Of tho juris- 
diction of the Criminal Courts in Enqui- 
ries and Trials.” S. 195 in reality lays 


down that the offences therein referred 
to or rather the acts constituting those 
offences, shall not be deemed to bo any 
offences at all, except on the complaint 
to the persons or the Courts therein 
specified; it enhances the connotation of 
those offences and limits the scope of 
their definition. This limitation of the 
definitibn is brought about by saying that 
no Court shall take cognizance of the 
offence unless this condition requisite 
for initiation of proceedings is satisfied : 
see the heading. preceding S. 190. 

Some of the questions to which I 
referred a little while ago are question 
of law, others of fact. The question of 
law whether the Magistrate had juris- 
diction to proceed with the trial, and 
whether the erroneous proceedings could 
be condoned under S. 537, has been vari- 
ously answered by the Courts. In 
Emperor v. Mengharaj Devidas (5) and 
Ganapathi Bhatta v. Emperor (4) it was 
held that the Court had jurisdiction. 
The contrary view was taken in In re 
Samsudin (1); Emperor v. Jitoan (3); 
Jivram D'znkarji v. Emperor (2); Ram 
Nath V. Emperor (9); Banerjee v. Bipin 
Beliary Ghose (7); Umer-ud'din v. 
Emperor (8). The Code has been materi- 
ally altered since the decisions were 
given. But assuming that the learned 
Judge could have condoned these erro- 
enous proceedings, he has not purported 
to do so. Neither has he turned his atten- 
tion to those questions of fact, which 
must be answered as a preliminary to the 
exercise of any such powers that ho may 
be assumed bo have. 

There is another objection taken to the 
application of S. 403. As I stated before 
in order that that section may come into 
operation, both the first and second trials 
must satisfy the conditions laid down in 
regard to each. Does the second trial 
conform to the requirements of S. 403 '> 

It is not for the same ofi'ence ipasmuch 
as the first trial was got on a charge under 
S. 182; the second under S. 211. But it is 
said that the second trial is on the same 
fac6.s as the first and it satisfies l^otli the 
alternatives with reference to Ss. 23(.) and 
237. In regard to this point also the 
same question arises in a new shape. Did 
the Court which held the first trial have 
jurisdiction to try the offence which is 
the subject of the charge on tho second 
tj^ial^. 403, Ruh-S. (4). 

(9J A. I."r. 1926 AH. 291“ 
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Summing up, therefore, the position is 
this : A Magistrate proceeds to take 
cognizance of an offence in circumstances 
in which S. 195 of the Criminal P. G. 
lays down that he shall not take cogoi' 
zance of it. On appeal the Sessions 
J^udge points out the Magistrate's initial 
error in at all taking cognizance of the 
offence, and goes on to say that even so, 
on the merits the accused ought not to 
have been convicted. The decisions of 
the Court are not agreed as to whether 
the Sessions Judge had power to condone 
the initial error. The Sessions Judge 
does not purport to condone it, nor does 
he address his mind to those questions 
which must admittedly be considered 
before such power to condone (assuming 
that they exist) can be exercised. And 
now it is argued that the said proceed- 
ings before the Sessions Court, viz., the 
acquittal of the accused on the complaint 
of a person not authorized to present the 
complaint prevents the person authorized 
to do so from prosecuting the proceedings. 

It seems to me clear that it would be 
contrary both to the spirit and the letter 
of S. 403 to consider that further proceed* 
ings are barred in these circumstances. 

It is a matter for the authorities on 
whose complaint alone the Magistrate 
can take cognizance of the alleged offence 
under S- 211 to consider carefully whe- 
ther further proceedings are in the pres- 
ent case necessary in the interest of 
justice. For the proceedings may be 
obnoxious to S. 195 either merely in a 
fornoai sense, in whicli case the second 
trial would be a mere roijefeition of the 
first or it may be that the failure of the 
proper person to bring the comolaint at 
the first trial hris gone to the root of the 
matter — has prevented the proper evi- 
dence? or the true facts being laid before 
the Courts and rendered the first ti-ial 
futile on the merits no less than on ac- 
count otthe disregard of formalities of 
]>roceduro. Between these two alter- 
natives a great number of cases may 
occur, and it is for the authorities to 
consider the circumstances before coming 

to a decision. As the learned Judicial 
Commissioner has already said I associate 
myself entirely in the remarks in the last 
paragraph of his judgment. 

So far as this application is concerned, 

I agree that it should bo dismissed. 

Application dismissed. 
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Kincaid, J. G. and Lobo. A. J. O. 

Emperoj — Prosecutor. 

V. 

Shahu 9kn^.others — Accused — Oppo*- 
Dents. 

Criminal Reference No. 45 of 1926^ 
Decided on 23rd March 1926. 

❖ Criminal P. C.. S. 439 (4) — High Court 
cannot convert a finding of acquittal into one- 
of conviction only when there is complete ac- 
quittal — Acquittal under a particular section 
Out conviction under another — High Court can 
alter acquittal under that section into a convic- 
tion. 

Th.3 prohibikioQ in sub-S. (4) refers to a case* 
where the trial has ended in a complete acquit'- 
tal, not to a case where the trial has ended in a 
coaviction but where the Court has wrongly ap-- 
plied the law or has wrongly found some fact 
not proved, and has, in consequence, held that- 
the oouviotion should be under some section of 
the Code other than the section properly applica- 
ble. la such a case High Court is competent 
in revision to convict the accused under the 
section under which ha was wrongly acquitted : 
A. I. R. 1924 Bom. 456 ; A. I. R. 1922 All. 487, 
not Poll. ; 37 Mad. 119 ; A, I. R. 1924 Ran^. 93 
and-23 Cal. 975, Foil. [P 18, O 1]: 

T. G. Elphinston — for the Crown. 

C. O. Lewis — for Opponents. 

Judgment. — The facts which havd- 
given rise to this interesting revision 
matter are very simple and are some- 
what a.'i follows : 

Some time before the alleged offence 
the deceased Sanwan and his brother 
Mushtaq bought for Rs. 40 a cow from 
Shahu, Accused No. 1, in the case before 
us. After the purchase of the cow a cer- 
tain Gal Dito identified the animal as his 
own. Ha said that it had been stolen 
and he took it*away. Sanwan and 
Mushtaq wont to Shahu and informing 
him that the cow had been taken away 
by Gul Dito, called upon Shahu to help 
them to recover it. As Shahu refused 
they declined to pay him the purchase- 
money of Rs. 40- Shahu was dissatished 
with this solution of the question and 
repeatedly demanded his money. The 
matters came to a head when a council 
of the caste ordered Shahu to get back 
the cow if he wanted Rs. 40. Shahu re- 
fused and ho and his -sons got up with 
their hatchets and wanted to attack San- 
wan and Mushtaq straight away. The 
council drove them off. They went 
away and threatened violence.^ Five or 
six days later about 9 a. m. Sanwan was 
walking down a lane in the village of 
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iS/fafciavi when he met Shahu and his 
three sons (Accused Nos. 1, 2, 3 and 4 in 
the case). They were all armed with 
hatchets. Sanwan was unarmed. Shahu, 
Accused No. 1, struck the first blow 
on the forehead of Sanwan with his 
hatchet. Thereafter he seized Sanw'an, 
knocked hiin down wdiile Darn and Murid 
hit at him with hatchets. The villagers 
assembled, whereupon, Shahu and his 
three sons ran away. Two onlookers, 
Yar Mahomed and Saji Vidho, carried 
Sanwan to the bunglow of Haji Maho- 
med Shah some 50 paces away. Haji 
Mahomed Shah sent his clerk. Nazi Nek 
Mahomed, to report to the i>olice. The 
report w’as received by the Head Con- 
stable, Mahomed Khan, and ho went to 
the scene of the offence. He found San- 
wan in Haji Mahomed Shah’s bungalow. 
He prepared a mashirnama and recorded 
the dying declaration of Sanwan. He 
sent the wounded man with a letter to 
the dispensary at Matiavi but the doc- 
tor had gone out. Sanwan was then 
conveyed to Hyderabad. The Medical 
Officer, Mr. Mulchand, examined the 
wounded man and found an incised 
wound on the forehead, an incised wound 
on the right arm and an incised 
wound on the left liand all of them 
caused by hatchet blows. Sanwan died 
at 9 a. m. on the 10th of June 1925. 
Ihe Medical Officer has expressed the 
opinion that the injuries would have 
caused death in any circumstances and 
tliat even if the deceased had been treated 
at Matiari the result would not have 
been diffei’enb. 

The learned Sessions Judge convicted 
the Accused No. 2 under 8. 304 (a) of 
the Indian Penal Code and sentenced 
him to undergo 7 years’ rigorous impri- 
sonment. Ho sentenced the Accused 

Nos. 3 and 4 under S. 324 of tlie Indian 

ienal Code and sentenced them to 
12 montlis’ rigorous imprisonment each 
Ho convicted Accusetl No. 1 under 
S. 321/109 of the Indian I’onal Code and 
sentenced him to simple inii)risonmc*nt 
for -six montlis. Tho convicts ai^pealed and 
a Bencli of this Court Humniarily dis- 
mi.s.sod their appeal btit issued notice 
to the accused Sliahu, Darn and 
Murid (Accused Nos. 1, 3arul 4) to show 
cause why tlieir sentences should not ho 
enhanced. 

An interesting question of Jaw has been 
raised by tho learned solicitor for the res- 
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pondents. He has urged •that while it is 
X^ossible to enhance the sentences of the 
accused their convictions cannot be chang- 
ed into convictions under another section. 
He has relied upon the wording of S. 439. 
Cl. 4, 

It runs as follows: — 

Nothing in this section applies to an entrv 
made under S. 273. or shall he deemed to auth- 
orize a High Court to convert a finding of ac- 
quittal into one of conviction. 

This section has been differently inter- 
preted by the various High Courts in 
India, In the case of Einpcror v. Shiva- 
putraya Durdundaya (1) the Bombay 
High Court took the view that whei'e 
tile Sessions Judge had altered a convic- 
tion under S. 326 of the Indian Penal 
Code to one under S. 323 of the Code, the 
High Courts were powerless to restore 
the conviction under S. 326, Maclood, 
G. J., observed as follows : 

o powers given to tl»o Courts under 

b. 439, Criininal P. C., we caiinct convert a find- 
ing of acquittal into one of conviction. It w 
argued on the authority of a Punjab case [Bhola 
V. Emperor {2)J that ’acquittar in S. 439 me ins« 
a complete ucfiuitt^l on all the charges framed! 
but we cannot agree with that view. Uule.ss we 
set aside a conviction and direct a re-trial w<* 
can only enhance tho ssntcuco up to the limit 
which is admissible under S. 323, Indian Per <1 
Code. 

A similar view was o.xpressed l>v Ookal 
Prasad and Stuart. JJ., in tho Allahabad 
High Court in the case of Eni itcroy v. 
Sheo Darshan Shigh (3). There a Ses- 
sions Judge had tried Sheo Darslian Singh 
of the offence of murder but Inid loun<l 
him giiilty of culiuihle itoaiicido not 
amounting to murder. Notice had been 
issued by tile High Court to Slico Dai- 
shan Singh to show cause wliy lie should 
not be convicted of the offence of iiiurder 
and why the sentence passed ujion him 
should not bo enhanced. Tlieir Lord- 
ships found that it was not open to tJiom 
to convict him of mur<lor and tliev- gave 
their reasons as follows : * 

Wii cannot, howovor, cli:ii]«,^o the Conviction ii.- 
to a conviction of iinircltT. Sheo Dars’iau Sins-h 
was acquitted by thu S.'ssjon .liidgti of the olYejn-.' 
of iiiurd. r and wc cannot, in reviRion. lonvort i 
timling of acquittal into omi of conviction. 

A contrary opinioti. however, has been 
expressed by the Madias High Court in 
Kamham B.illi Iteddi v. Enipcn.r (4b 
llicir l.,ord'-hi)>s look tho view that tJu' 

1924 I3oiii. '4.5(> --fS Jioin ">if) 

{■2) [IVO-n 12 P. R. 1904 -.lio P 7 H 

(3) A. I. R. 1022 All. 4S7--44 All 332 

(4) ri9i4j .37 Mad. 119=^ 22 1. C. 76t> = l 5 C - 
L. J . 1 *'0. 
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acquittal leferred to in sub-S. 4 of S. 439 
referred to a ca^^o where the trial ended 
in a complete acquittal. Their Lord- 
shii)s’ words were as follows : 

Sub-s. (4) of S. 439. which enacts that ‘no- 
thing ill this section shall ba defined to authorize 
a High Court to conv.-*i*t a finding of acquittal 
into one of conviction’ is not, if rightly con- 
siruei, inconsistent with this view. The prohibi- 
tion in sub-S. (4) refers to a case where the trial 
h.i- ended in a complete acquittal, not to a case 
like the prosent. where the trial has ended in a 
conviction but where the Court has wrongly ap- 
plied the law or has wrongly found some fact not 
proved, and has. in consequence, held that tho 
conviction should bo under some section of tlie 
Code other than tho section properly applicable 
as any other construction would be inconsistent 
with the power to 'alter the finding’ given to the 
Court as a Court of Revision by virtue of its 
X>ower to exercise the power conferred on a Court 
of Appeal by S. 423, cl. (b) and the terms of a 
Statute should not -be so construed us to involve 
an inconsisteucy between its different xiarts. 

A similar opinion was exprossed by the 
Rangoon High Court in On Shive v. Em- 
peror (0). The same view too found 
favour with tho Calcutta High Court in 
Queen-EmprcfiS v. J ahaniilla (0) where 
their Lordships held that when a pri- 
soner had appealed from a conviction the 
Iligli Court could under the provisions of 
S. 423 read with S. 439 convert a finding 
of acquittal into one of conviction in 
spite of cl. (l) ill S. 139. 

\Xo consider tho view expressed by the 
Puniab, Madras, Calcutta and Rangoon 
High Courts to l)e the correct one. In- 
deed the view expre-ssed by the Bombay 
High Court with all due deference to the 
eminent Judges who gave that decision, 
might lead to most unfortunate results. 

Magistrate might rightly convict a pri- 
soner under section of the Indian Penal 
Code and a Sessions Judge might wrongly 
acquit the prisoner under that section 
and convict him under some other section 
of an oft'enco which tho jn-isoner had not 
conmiitted. If Maclcod, C. .f. were coi- 
rcct. the High Court would then be 
powerless in revision to do anything but 
to acquit tho prisoner. The conviction 
of tho Sessions Judge could not be con- 
firinofl because the prisoner had nob ex- 
hypoMicsi coLuinittcd the olVoncc of which 
tlio Sessions Jiulge had found him guilty. 
Nor could ho be convictetl of I bo olfence 
wliirrh be had really committed because 
lie bail been acquittetl by the Sessions 
J 'Kluie and it would not bo open to the 

<->) A. 1. R. I'.'il Ring. 03=1 R.11V7. J3a. 
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High Court to convert an acquittal by 
the Sessions Judge into a conviction.’ ' 
Having expressed our views to this ex- 
tent we do nob propose to exercise the 
powers which we believe vest in us for 
we think that the section, namely, 324 
under which the prisoners have been con- 
victed enables us to deal with them ad- 
equately. We enhance the sentence of 
Accu.sed No. 3 and 4 (Darn and Murid) to 
three years’ rigorous imprisonment and 
that of Accused No. 1 (Shahu) to two 
years’ rigorous imprisonment. 

Sentence enhanced. 
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RUPCHAND BitiARAM, A. J. O. 

Shaw Wallace and Co. and another — 
Applicants. 

Insolvency Petition No. 136 of 1925, 
Decided on I8th May 1926. 

(<z) Provincial Insolvenoj Act, (1920), S. C — 
Closing business and asking creditors to co*nfnu- 
nlcate with pleaders of the firm is an act of in- 
s^lvency. 

Wbeii during tbo temporary absence of tbe 
proprietor of a firm, the manager for the time 
being closed the biisiness and put up a notice 
under the signature of his pleaders requiring the 
creditors to communicate with the pleaders. 

ITcld that the^o acts are sufficient to consti- 
tute an act of bankruptcy within Cl. (d), Sub- 
Cls. (2) aud (3), and Cl. (g) of S. 6 of the Act. 

CP. 19 .C. 1] 

(/;) Coyxtracl .-let, S. 247 and S. 239 *— Minor 
though participating in profits of a firm is not 
a partner. 

A person who i.s under the age of majority can- 
not become a partner by contract. He canuot, 
therefore, be a member of the firm ” as defined 
in S. 239. He may bo admitted to tho benefits of 
a firm but cannot be made personally liable for 
any obligations of tbe firm. His share in the 
property of tho firm is liable for the obligations 
of tho firm and tho share of which S. 247 speaks 
is uo more than his right to participate in the 
X>roperty of the firm after its obligations have 
boon satisfied : 30 Cn?. 539 {I‘. C.) aud A. I. P. 
1922 P. C. 237, Poll. [P. 20, C. 2J 

(c) Minor — Plrm carried on ,/or benefit of 
tninor and adult persons can be ad judged insol- 
vent — Contract Act, 6’s. 11 and 247 — Presidency 
Totens Insolvency Act, S. 99. 

A p-'rsou under the age of majority caunot bo 
adjudicated as in.solvent for failure to pay the 
debts of a trading firm though ho has a right to 
]>articipate in its proxserty after its obligations are 
discharged. It does not. however^ follow that a 
trading coaceru carried on for tho benefit of one 
or more adult xiersoiis aud a minor may not be 
adjudicated as insolvent in the firm uaine in 
whicli its business w.as carried on, aud the pro- 
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perty of such concern dealt with in the insol- 
vency proceedings for the benefit of the general 
body of creditors : Lovell v. Beauchamp, (1894; 
A. C. 607, roll, CP 20 C 2 ; P 21 C 1] 

Di pchand Chandtiinal — for Apx)li" 
cants. 

Kahonnl Pahhimal — for minor Debtor. 

Judgmert. —This is an ai^plication by 
two petitioning creditors to adjudicate 
the firm of Hiralal Shivnarain as insol- 
vents. It is stated in the petition that 
the firm inter alia consisted of one Brij- 
lal Mansharam as its partner and carried 
on business at Karachi and elsewhere. 

The right of the petitioning creditors 
to present the petition has not been seii- 
ously contested. Messrs. Shaw Wallace 
and Co., one of the petitioning creditors 
have a secured claim extending to over a 
lac of rupees which has merged into an 
award made rule of the Court. The 
balance of the amount due to them after 
deducting the estimated value of their 
security is several thousands of rupees 
far in excess of the minimum of Rs. 500 
prescribed by the Act to found the peti- 
tion. The acts of insolvency complained 
of are more or less admitted by BrijJal 
the jjrincipal person concerned in the 
carrying on the business of the firm. He 
admits having left Kai'achi shortly before 
the petition though he explains that it 
was for the purpose of arranging for 
funds to pa 3 ' oft’ his pressing creditors, and 
further admits that during his absence, 
|tlio manager for the time being closed 
{the business and put up a notice under 
the signature of his pleaders requii’ing 
the creditors to communicate with the 
pleaders. Tlie‘i© acts are sufficient to 
constitute an act of bankrui^tcv wilhin 
the meaning of Cl. (d), sub-Cls. (2) and (’A) 
land Cl. (g) of S. 6 of the Act. 

The main point urged in the case is as 
to the form in wliich the order of ad- 
judication should be passed. 

An api)l ication has been filed on 'Ijobalf 
of Shubhkaran, .j, minor, by Iiis guardian 
one Bebarilai objecting to tho firm of 
Hiralal Sluvnarain being adjudicated as 
insolvents. It appears that Shivnarain is 
tho name of liis adopted father ami Jliia- 
lal is tlio naino of Slil\ naraiji’s father. 
Tho circumstances under winch Brijlal 
continued to larry on bu-.inc.ss of iho 
firm of Hiralal Shiviiarain after the 
death of Shivnarain and which form tho 
-uhstrai.um of tins ohjection may he brief- 
ly slated ; 


The firm of Hiralal Shivnarain has 
been in existence in Kaiachi for over 
forty years. It was started by Hiralal a 
Marwari resident of Delhi. Ho died in 
Sambat 1968 or 1911 A, D. The business 
w'as continued by his son Shivnarain in 
the same name. Brijlal who bad w'orked 
as a iiaid servant of Hiralal for five years 
during his lifetime and had left his ser- 
vice was taken back into the business by 
Shivnarain in Sambat 1971 or 1914 A. D, 
as a partner with lhi*ee annas share. Shiv- 
narain died in Sambat 1976 or 1919 A. D. 
leaving a mother Chandibai and a widow 
Rampiari, the latter being a minor then. 
He also left three daughters but no son. 
Chandibai who acted as the de facto 
guardian of Rampiari and managed the 
estate w’ith the aid of one Hurmukhrai, 
the son-in-law of Shivnarain, permitted 
Brijlal to continue to carry on the busi- 
ness and within a few days thereafter 
raised his share to five annas in the 
rupee. Three nconths later Rampiari 
was made to adopt Subhkaran as her son 
and the estate \vhich vested in him on 
his adoi^tion continued under the same 
management and the business carried on 
as before. 

The chief business of Hiralal Siiiv- 
narain at Karachi was in piecegoods 
which wore indented for through local 
importing firms and sold by the firm 
either locally or up-country. It is a 
matt er of common knowledge that so long 
as the market s keep steady or so long as 
tho importing firms consider their dealers 
sufficiently strong to make good the esti- 
mated loss on sucli goods, they do not de- 
mand immediate payment for tho goods 
on arrival and allow a latitude of two or 
three year-s’ time to their dealers to pay 
for and take delivery of tlie goods accord- 
ing to their convenience, and in tho 
meanwliile they store suoli goods in their 
own godowns subject to their lien for tho 
unimid purcha'^o money. This practice 
enabled the linn of Hiralal yhivnarain to 
invent their surplus capi'al in tho .sub- 
sidiary Imsinoss of buying and selling 
laruls at Karaciii and of retaining in 
their possession as the assets of tlio firni 
immovable properly at Karachi as a 
g--aranioo of their solvency and as au 
inducement !<.) the iniportiiig firms to 
allord greater facilities to 1 lie firm t<> 
take delivery of their goods at their con- 
venience. 
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The purchase and sale of fche immo- 
vable properties also afforded them an op- 
portunity of speculating in land and 
making some profit therefrom. A kbata 
of the purchases and sales made by the 
firm appears to have been maintained in 
the firm’s books which were treated in 
every resi^ect as the firm’s property. For 
properties purchased during the time of 
the iiartnership between Shivnarain and 
Brijlal and which are still in existence 
the firm ijaid a sum of Rs. 1,41,000. After 
Shivnavain’s death, Brijlal likewise i)ur- 
chased certain properties on behalf of the 
firm and in the name of the firm with the 
exception of one property which he pur- 
chased in the name of Hurinukhrai Shiv- 
narain. For ail such i^roperbies which 
have not been sold and still belong to the 
firm Brijlal x)aid a sum of Rs. ‘2,30,000. 
The total capital of the firm therefore, 
locked uj) in the purcha=?e of ‘immovable 
l»ropertios is Rs. 3,71,000. All this money 
is said to bo the profits of the firm during 
prosi^erous years. 

In 1922 the cloth market had consider- 
ably declined and tlie estirna^^ed io?s on 
t he piecegoods lying on their account and 
risk wa^ lieavy. A sum of Rs. 1,85,000 was 
roqtiirod t(5 he paid as the imrchase price 
or as dejjosit t)f piecegoods which had 
l)een stored for a long time. An appli- 
cation was made under the Gnavdians 
and Wards .'\ct, VllI of 1890,^ to the Bis* 
trict Jiulgc, Delhi, in whose ‘jurisdiction 
the minor Shubhkaran resided for aj)- 
pointment of fotir guardians of the pro- 
perty of tlio minor. These guardians 
wore (a) Chandibai the motlior, (h) Hur- 
m dchrai. tlie son-in-law, (c) Brijlal, the 
partner, and (d) Srilal, the paternal uncle 
of Shivnarain. 

These four por.sons wore duly appointed 
as guardians and permitted i)y the Court 
to mortgage certain properties to jiay for 
the x'>iecegot)ds. Kxhibit 13 is the api-ili- 
cation for guardianship ; Bxs. J. I and 12 
are the orders passed by the Court. TIjo 
guardians mortgaged some of the firm's 
proj)crties and tlio business was carried 
on for throe years more, the accounts of 
the h’lsiness being sulunitted every six 
montlis to the District Judge, Delhi. Tlu? 
husinois, liowovcr, seems to have suffered 
further losses both on account *of the de- 
tdine of the piectjgoods market and the 
land market resulting in the closing of 
f.ho business and the tiling of the present 
petition. 


As the minor Shubhkaran is not repre- 
sented in these proceedings by his certifi- 
cated guardians, it is urged that his ob- 
jections cannot, as a matter of right, be 
considered by the Court. This is no 
doubt true to a certain extent. The in- 
terests of the certificated guardians or at 
any rate some of them are adverse to the 
minor, and as any delay in the passing of 
an order of adjudication until such tinje 
as the minor is proj^erly represented is 
likely to prejudice the general body of 
creditors. I have considered his case suo 
moto and have permitted the learned 
pleader appearing for him to appear a-mi- 
cus curiae. 

He has contended that the only order 
which the Court can pass lender the cir- 
cumstances of the i^resent case is an order 
of adjudication against Brijlal personally- 
having the eff ect of vesting his personal 
IirOperby only in the Official Receiver an<l 
that the Official Re3eiver should then in- 
stitute i>roceedings against Shubhkaran 
for settlement of the account of the busi- 
ness carried on in the name of Hiralal 
Shivnarain and for recovery of such i>ro- 
poi'ty as may come to the share of Brij- 
lal. He has further stated that it is noc 
open to the Court to pass an order of ad- 
judication against the firm of Hiralal 
Shivnarain, however limited such order 
may be so as nob to prejudicially affect 
the minor. 

Two propositions are no doubt now 
well settled : first, that a iJerson who 
is under the ago of majority cannot be- 
come a partner by contract : jUohon 
Uihee. v. Dharmodas Gfiose (l). He can- 
not, therefore, he one of the group of 
sons who are called the “ firm" as defined! 
by S. 239, Indian Contract Act. He may! 
be admitted to the benefits of a firm but 
cannot bo made personally liable for any 
obligations of the firm. His share in tlie 
property of the firm is liable for the obli- 
gations of the firm and the share of which 
S. 217 Indian Contract Act speaks is no 
more than his rjglit to participate in the 
property of the firm after its obligations) 
have been satisfied : Sauyfisi Charau 
Miindal v. Krishuadhan Banerji (2). And. 
secondly, that a person under tbe ago ol' 
majority cannot bo adjudicated as insol-; 
vent for failure to pay the debts of a! 
trading firm though he lias a right to 

(1) '[l‘J03j'3d Cal. 5:VJ--y.sb l.A, 114=7 C.W.N. 

441—8 Sar. 374 (P.C.). 

(2) A.I.R. 1922 P.C. 237=49 Cal. 560. 
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jparticipafco in its property after its obli- 
igations are discharged. It does not, how- 
ever, follow tliat a trading concern car- 
ried on for the benefit of one or moi*o 
adult i>ersons and a minor may not bo 
adjudicated as insolvent in the fiim name 
• in which its business was carried op, 
jand the property of such concern dealt 
with in the insolvency proceedings foj' 
the benefit of the general body of ere* 
ditoi’S. 

In Jjovell V. Iieauc}iamp (3) where the 
firm of Beauchamp Bros, consisted of two 
partners Ralph Beauchamp an adult and 
Oilbert Walter Beauchamp an infant, the 
receiving order passed by the lower 
Court as against the firm of Beauchamp 
Bros, was amended by the House of 
Lords to be one against Beauchamp BrO'^. 
•other than Gilbert ^Valter Beauchamp, 
which was said to operate as a valid re- 
ceiving order against Rai))h Beauchamp 
per.sonally and in order to protect the 
partnership assets for the benefit of the 
creditors, the trustee in bankruptcy was 
ajipointed as receiver of tlie partnei*ship 
a-vsets. 

Under the rules of the 35nglish Bank- 
ruptcy Act, Rr. 2H0 and 288, the Couri 
may pass a receiving order against a firm 
but is required to pass an order of adjudi- 
cation against the individi als constiti^t- 
ing the firm. That distinction is, how- 
ever, done away with under tlie Indian 
|Vcts and the case of neaucJiam p Uros (3,), 
in so far as the form in which an order of 
a«ljudica< ioi^ may be passed in lieu of a 
receiving order lias received legislative 
recognition in el.(ii) of S. HU of the Presi- 
dency Towns Insolvency Act of lUOif 
wliich roarls as follows : 

■•y. (ii) 111 the ca'if of s» tirm in wUicli our 
is ail infant, unci ad jiulicat ion order iiia> 

rnndf; .igaiiist (hr firm othm- than the infant 
pa rtner. 

rhongh Cl. (iij refers tcj an infant as a 
partner in the firm and not as a person 
•admitted to the Ijenefit-^ t>i the firm in 
c«mforinity with the ruling of the Privy 
Council in Mof/ort Uihrr's case (L) it 
would appear tliat its elVcct is the same 
an<l that an order of adjiul icaf ion may be- 
passcfl against the tirm other than tlie 
infant ivliich will lui\<* the oll'cct of 
vesting tlio j.roporty of Iiis adult part- 
ners in (lie (Jllicial Assignee and would 
lest in him all such rights aiul powers 

( :) risyt I \X\ (;07- tJa L. .1. q.b. ho- 2^ \v 
R. l-jy 11 R. -iri—Tl I..T. oS7 I Maiisou 
•1G7. 
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as the adult partners had in dealing 
with the property of the firm before the 
order of adjudication. It would also 
appear that in such a case it is compe- 
tent for the Insolvency Court by virtue 
of S, 7 of the Presidency Towns Insol- 
vency Act corresponding to S. 105 of the 
English Bankruptcy Act of 1914 to decide 
for the i>urpos6 of doing complete justice 
or making a complete distribution of pro- 
perty, all such questions as may arise 
between the adult partners of the firm 
and a person under the age of majority 
who has been admitted to the benefits 
of that firm and for that purpose to 
appoint the Official Assignee as Receiver 
of the assets of the firm as was done in 
Beauchamp's (3). 

Similar provisions exist in the Provin- 
cial Insolvency Act and the rules framed 
thereunder which ai'e in force in Sind. 
S. 79, Cl. (c) empowers the Local Govern- 
ment to prescribe by rules the procedure 
to be followed where the debtor is a 
firm. It contemplates a firm being adju- 
dicated as insolvent. R. 10, Cl. (o) of 
the Sind Provincial Insolvency Rules, 
1925, declares what the effect of such 
order is, while S. 4 of the Act, which 
corresponds to S. 7 of the Presidency 
Towns Insolvency Act likewise empowers 
the Insolvency Court to deal with the 
equities between the adult members of 
the firm and a pei’son under the ago of 
majority admitted to its benefits. 

Reliance has been i)lacefl on the case 
of Sani/ftK/ C'haran Afaiulai v. Asutosh 
Ghosh (1) whore the case of LovcU v. 
JJenuc'haiu p (3) was distinguished. It is 
sufficient to ohseiwo that thi.s case was 
tlccidcd under the jjrovisions of the re- 
])ea.led Provincial Insolvency Act III of 
1907 which was defective in several 
]>articulars. It contained no oxju'oss i>ro- 
'•ision for an order of adjudication being 
passed against a firm in the firm name. 

Jfc was an Act passed juior to the pres- 
ent Civil V. C. Act V of 1908, wliich 
i icorporatcil in O. ’;0 the provisions of 
O. -iS-A of the Rules of the Supreme 
Courts and vecognixed proceedings l)eing 
institulc<l by aiul against firms in the 
firm nauio and also against an indivi- 
dual carrying on business in an assumed 
name to l»c sued in that name as ji. firm 
name. I’lie provisions of S. -1 of the 
present Act likewise find no place in the 
okl .Wt . 

(I) 42 fjil. 225— 2U I. C. K-IG. ^ 
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No question of a dissolution of partnei- 
ship property on the insolvency of such 
jiavtners arises in tlie present case. 
Shubhkaran is not a iiartnev in the busi- 
ness and there is no occasion, therefore, 
for a suit for dissolution of the 
ship with him being filed. All tliat 
Shubhkaran is entitled to is such jiortion 
of the assets of the business carried on 
by Brijlal in the name of Tfiralal Shiv- 
narain as may remain after its debts are 
dischai'ged ; and, if prior to liis insolvency 
Hrijlal could deal with the p.’operty him- 
self, there is no reason why the Official 
Receiver in whom his rights have vested 
may not deal with them. 

With ad due resj>ect to the learned 
•ludges of the Calcutta High Court, I am 
not prepared to accept the view that the 
appointment of the trustee in bank- 
iu])tcy as Receiver of the partnership 
assets by the House of Lords in Bean- 
champ's case (d) was passed in the 
original action instituted by the cre- 
ditors for recovery of their debts against 
the firm of Beauchamp Bros. Nvbicb was 
decreed by the Court of Queen’s Bench 
without any reserve notwithstanding the 
objection of the minors and which was 
also before the House of Lords. It pur- 
jjorts to liavo been based on the bank- 
ruptcy proceedings. In J^indley on 
Partnership at page 800, Hdition of 
1024, it is stated as follows : 

Aft on the biinkruytcy of oue ojiJy of several 
partiiers the joint- assets do not vest in his 
trustee, an action in tlie Ch.-uicery Division to 
.xcertain the share of the binkrupt was formerly 
iKces'^ai-y ; but iu>w the Court in Rankruntcy 
ear. itself asoertiin such share. 

There is no limitation in this j)assa:je 
excluding the rights of the BaJikruptcy 
Court to determine such share where one 
of the )')!irtner.s is an infant, and if tlie 
Bankimptcy Court is competent to deter- 
jnine the share, it may as well ai’point 
a Receiver jiending the deterniination of 
such share. An ordei* passed in the form 
suggested in the case of Ben nchri m p Bros. 
(^1) has ohv’ious advantages. The peti- 
tioning creditors have no pcrs(5nal know- 
ledge if Brijlal had any other adult 
partnei-s in the business whofte Jianies 
he is now interested in withholding. 
The order will further facilitate the 
Official Receiver in the recovery of the 
outstanding and othei* projierty of the 
firm in the possession of debtors wlio are 
accountable to tbe firm. 


It is urged that there can be no firm 
consisting of one person only and that 
an oi’der of adjudication of a firm in 
w^liieh there are no partners is a mis- 
nomer. If an individual carrying on 
business in the name of the firm which 
he has adopted may be proceeded with 
and adjudicated in the name of the fii*m, 
there is no reason why he may not be 
likewise adjudicated when he has admit- 
ted a Iverson under the age of majority 
to share with him in the business. 

A firm inter alia denotes the style or 
title under which one or several persons 
carry on business as also tbe partnership 
itself, that is, the individuals forming 
the partnership : Byrne’s Law Dic- 

tionary. Certain questions may arise on 
the one liand as to the rights of the 
creditors to follow up in these proceedings 
the property of the partnership business 
carried on by Shivnarain with Brijlal 
during his lifetime and also with I'egard 
to the right, if any, to hold the private 
property of Shubhkaran liable for the 
debts of the business which is alleged to 
be his “ kul achav ” and to have descen- 
ded to him from his ancestors and which 
was merely continued by his de facto 
and de jure guardian during his minority. 

1 wish to express no opinion on either 
of the two points at inesent as Shubh" 
karan is not in-ojierly represented be- 
fore me. 

For the present, I i>ass an order adjudi" 
eating the firm of Hiralal Sbivnamin of 
Karachi excluding Shubhkaran Shiv- 
narain as insolvents, and order that the 
projierty of Brijlal and the assets of tlie 
liusiness carried on by liiin in the name 
of Hiralal Shivnarain do vest in him. 

1 further ajjpoint the Official Receiver 
as Receiver of all the as-sets of the said 
business and of all the property which 
was in the possession of Brijlal at the 
date of the i)resent x'^tition with liberty 
to Shuhhkaran to a]>i>ly for any of such 
jiroiierty being released from the hand& 
of the Official Receiver. 

This order will not affect the creditors 
from in-oceeding by a regxilav suit against 
the xirivate proj)erty belonging to Shubh- 
karan, if they consider that such jn-o- 
perty is liable for their debts. 

Order accord inghj- 
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Kincaid, J. C., and Barlee, A. J. C. 

Karachi Man id palily — Applicant. 

V. 

Jafferji Tayabji — Accused — Opposite 
Party. 

Criminal Application No. 66 of 1926* 
Decided on 29th June 1926, from an order 
of the C»<:y Mag., Karachi, D/- 25th 
January 1926. 

Jioinhay I): Uriel Tdunlcipal Act, (3 o/ 1901)' 
tS. .SC — 'McigiUrate's order on appeal under S. 80 
^'s not rci'l '<able by Ulyh Co-urt tinder Criminal 
P. C., S. 435. 

Under S. 8G a Magistrate hearing an appeal is 
merely an appellate authority having jiirisdiction 
given by the Act to deal with the question of a 
civil liability. He is, therefore, not an inferior 
criminal Court within S. 43.5, and the High 
Court hag no power to revise his order ; 9 Bom. 
T.. R. 13^1, roll. [P23. Cl.21 

Kundanmal Da yaram — for Applicant. 

Srilcishendas H. Ltulla — for Opposite 
Party. 

T. G. El phinslon — for the Crown. 

Judgrment. — The facts of this iutei- 
f.«iting application are very simple. A 
certain Seth Jafferji Tyahji or his con- 
tractor occupied a plot of Municipal land 
with the Municipality’s pernii-ssion from 
the 17th of IMay to the 10th of Septem- 
her 1924. On the 14tli of Decemher 
1924, the Municipality sent Seth .laft’erji 
a notice of demand for Bs. 192-6-7. This 
sum aclruittedl\’ ho jiaul. ITe appealed 
under S. .S6 of tlio IBomhay District 

IMunicipal .\ct on the ground lliat tlie 

money could not be rccovoed from him 
under S. 82. He made certain other 

objections wliicli we need not consider 
here. On the 2oHi .Tam ary 1926. the 
learned City ^fagistrato. Z^Ir. Ricliardson. 
field that tl^e amount was not re<iovcral>le 
under S. 82 and allowed the ai)j)ea]. 

Against this order of the ^fagisfrato tlie 
■Municipality has applied to us under 
>s. and i'jf) of (ho Criminal 1*. C. 

At tlie outset of the case, (lie learnc<l 
Public Prosecutor to wliom wcare obliged 
for bis assistance in the matter, raised a 
preliminary ohjoetion that no revision 
lay. He drew our a' tention to Die ca'-e 
In re Dtilsnhli rn ni 1 J u rtn^rii ml>i s i\). It 
was therein laid ilown hy tljeir l..ordsliips 
that : 

\indor S. SG of ibo Eonibav I^istrict MuucipriJ 
[Act. 1901. a M:igistrate hearing an appeal cf the 
[lOnd inentioiied in tlie section is ^neroly an 

U) IU'07] 9 E(an.'rrR.'l047V 


appellate authority having jurisdiction given by 
the Act to deal with the question of a civil liabi- 
lity. He is, therefore, not au inferior criminal 
Court to which alone the revisional jurisdiction 
of the High Court applies under S. 435 of the 
Criminal P. C., 1898. 

That case, as it seems to us, is on all 
fours with the present. A notice of 
demand was n^ade under S. 82 of the 
Municipal Act and was set aside by the 
learned City Magistrate under S. 86. As 
in doing so, he was not acting as an 
inferior criminal Court, we have no 
power to revise his order. 


Mr. Kundanmal, who has argued tlie 
case^ for the Municipality with much 
ability, has pressed upon us the view 
that the matter was outside the purview 
of S. 82 and that, therefore, in hearing 
an appeal under S. 86, the learned City 
Magistrate went outside his jurisdiction. 
It seems to me, however, that this is a 
dangerous argument. It would amount 
to this. The power of the learned City 
Magistrate would be limited to confirm- 
ing or at least not interfering with all 
acts of the Municipality under S. 82L If 
they were proper acts, the learned City 
Magistrate would naturally confirm them. 
If, on tlie other liand, they were iinpro]ier 
acts we would liave no jurisdiction in the 
matter and, tlierefore, could not interfere 
with tlie order of Die Magistrate. The 
)>ioi>or view, as it appears to us, is that 
tlie Munjci}iality entleavoured to use the 
^.uminarx itrocedure of S. 82 to I’ecover a 
stun of money that may or may not luive 
been dee to Diem under some oDier sec- 
tions. They used (die printed form under 
which notices ct demand ai'e made under 
S. 82 and Diey informed llio opponent 
that he could appeal under H. 86 fo (he 
City ]Magisi.»a< e. In (.lying to levy a 
s'ini of Ks. 192-6-7 by an iinjiroper inoce- 
thiro they laid tliemselvos open to c«)vree- 
tion by the learned ^Magistrate. In 
cori-ecl.ing Dieni he was not acting onl- 
si<le his jnri-diction. As ho was acting 
witliin the jn lisd iel ion conferred on him 
i.ndcr S. .'SI), wo have no power, according; 
(o Die i*rji.c;ple laid tlown in the cu'-o 
ropor(od as In re J >,i ! snldi rn }n. 1 1 u n- 

das (1) l‘> revise Diis decision. 

^Vc^ (berelore. dismi'-s Die af^i.liLa’ ion. 

A p pi iratfon d isni issd . 
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Kupchakd Bilaram, a. J. C. 

Iliiroon Haji Hamid — Plaintiff. 

V. 

Meherali Din Mahomed — Defendant. 

Oiiginal Civil Suit No. 52 of 1926, 
Decided on 23rd March 1926. 

(/v) Transfer of Properly Act, S. ^ — Notice to 
aijent in the course of £>-ms/«c-s‘S is sufficioit notice 
to principal — Contract Act, S. 229. 

Pioth under S, 220, Contract Act, and S. 3 of 
T. P. Act a notice to the agent in the course of 
tlic business transacted by him on behalf of his 
principal has as between the priocipal and third 
parties the same effect as if it had been given to 
or obtained bv the principal; 25 All. 1 (P.C.), 
Ncl. OH. fP 25, C. 1] 

(1) Transfer of Property Act, S. 100 — Person 
no* prepared to accept 1.5 days notice is not eii- 
t tiled to as]; i!u> notice to be served in the ma7tner 
/iref^cribcd under S. 100. 

O 1 the otje ha>id S. 100 requires a notice 
«.<nly fifteen days t<> bo given to terminate th® 

on the other it proscribes the manner 
i’) which such notice should be delivered. Unless 
the dcfoiidanr is prepared to accept the shorter 
St ;; r lUor y m-tiee of flficeu days it is not open to 
him if>< hiim that h-- should be -served with the 
11 . .fill- i>i Thematnicv nrescribed bv that section. 

[P. 25 C. IJ 

Nad irshoh Ntforoji — for Plaintiff. 

Srikishendas II. Ijulla — for Defendant. 

Judgement. — This is a suit l)y a land" 
loiil to oject Itis monthly (enant. The 
tmly dofoiue lo the action is -as to the 
>aiiility of flio notice to quit. 

It aijpears tliat on July 31, 1925, th*^ 

jilainlifi sent' a iiotico, Kx. I'l, to th^ 

• lolcndant asking to vacate the premise^ 
at I lu‘ expiry of a lull calendar month 
Iroin ilial. date. On Augtisfc 17, 1925, 
Me-sks. Srikisliindas A- Co.. Pleaders, by 
ih<dr Iciter. \l\. 4-2, rf'plied on behalf of 
Mu‘ <lelen<la7it intei’ alia disputing the 
N alidily of tl’O n<ii ice on the grotind that 
ii was del i^'t’l•ed to ( he defendant on 
August l.aiul was, therefore, insuflicient. 

'J’Ik* <U*f<Midaiit failed lo vacate tlio pre- 
Jui-f?- and as the iihtinliff woTild not 
acccjj'i. roni trom h iin, ilcssrs. Srikisliindas 
A Co. simt 1 he rent with ( heir letters, 
l-^xs. -i-.J and 1-4 <la(ed Seplemhor 17, 
ni25. ami October 8, 1925. Thereupon 
1 lu* plaintiff’s pleaders sent the letter, 
lh\. *-5, on Oclohci’ 21, 1925, lo Messrs. 

Si il:i<.;liindas A Co. asserting that tlio 
M<j'ic<‘. Kx. 4-1. was duly delivered (o tlie 
defejKiant on Jul\- 31, 1925, and tliat (he 
plain' iff was. (herefoi’e, entitled to sue in 
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ejectment, and without prejudice to that 
contention stated as follows : 

However, to avoid unnecessary dispute and 
litigation over a minor point, we under -instrnc- 
tions from our client hereby give notice to your 
client through you as his legal advisers, that your 
client should vacate the premises at the end of 
the next calendar mouth of November, failing 
which ejectment proceedings will be at once 
started against you at his risk as to costs and 
consequences, which please note. 

Nearly twenty-one days thereafter the 
plaintiff's pleaders received £he reply, 
Bx. 4-6, dated November 12, 1925, from 
Messrs. Srikishindas & Co. to the follow- 
ing effect : 

We have to-day informed him of the contents 
of your letter of the 21.st ultimo, delivered to us 
on the 22nd. He instructed us to confirm the 
previous correspondence. It is no use going to 
details now. 

You w'iil please see that if 3 ’our client really 
intends giving our client a valid notice to quit, 
he must address himself direct to our client, as 
our client does not sec us except when he has to 
send vour client rent which he does not receive 
from him in the usual course. 

The plaintiff declined to .serve any 
fresli notice on the defendant. He refu- 
sed to accept tlie rent for the month of 
December 1925, sent by the same firm of 
l>leaders witli letter, Ex. 4-7, dated Janu- 
ary 11, 1926, and instituted the present 
suit, basing his cause of action on this 
hiecond notice to quit, Ex. 4-6 dated 
October 21, 1925. The defendant is re- 
piO'Cnted by the same firm of pleaders in 
tliis suit and Mr. Srikishindas has chal- 
lenged tlie validity of the notice. Ex. 4-6, 
on an alternative ground. He has urged 
that the notice was not valid as it was 
not served on the defendant ijcrsonally 
or on a mcinher of his family as contem- 
plated by S. 106 of tlie Transfer of 
Property' Act. In the altei'native he has 
contended that his firm were not the 
agents of the defendant for receiving a 
notice to quit and that the notice 
served on tliein was, therefore, likewise 
invalid. A somewhat similar defence was 
jaise<l before Eultou, J.. in Bhojhabai 
Altarakhia v. Ilayem Samuel (1), and dis- 
allowed, and with tlie observations made 
J>\- hi.s Liordshij) in that case I respect- 
fnlK- concur. According (o English Liaw 
a notice to quit need not be served per- 
sonally upon Mie tenant. It may be 
.served upon his agent and when so serv-etl 
il is not necessary to prove tliat it ac- 
lually came to his knowledge. It is suffi- 
cient if the fact of the agency is esta- 
hlished : Halsb ury's Laws of England 

II)’ Ll«yH7'22 Bom. 754! 
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Yol. 18, 920; Doe v. Ongley (2); Tan- 

ham V. N icholson (3). Apart from the 
l^rovisions of S. 106, Transfer of Property 
Act, the same considerations would apply 
|here- Both under S. 229, Indian Contract 
^Acfe, and S. 3 of the Transfer of Proiiert^- 
•Act a notice to the agent in the course 
tof the business transacted by him on 
beiialf of bis ijrincipal has as between the 
ipruicixial and third parties the same 
effect as if it had been given to or ob- 
tained by the principal : Raja Ravipal 
Singh v. Dalbhadar Si7igh (1). On the 
one hand S. 106, Transfer of Property 
iAcfc, requires a notice of only fifteen days 
'to terminate the tenancy, and on the 
othei’ it prescriljes the manner in which 
jsuch notice should be delivered. Unless 
jthe defendant is juepaved to accept the 
shorter .st atutory notice of fifteen days it 
!is not open to him to claim that he should 
jbe seiwed with the notice in the manner 
’l)rescribed by tliat section. The notice 
was admittedly communicated to him on 
November 12, 1925, i. e.. eighteen days 
before the termination of the tenancy, 
and was, therefore, good notice under 
S. 106, Transfer of Property Act. He has 

claimed llie cxisl-omarv notice of one 

• 

iiionl )i. an<l. therefore, il is sufficient if it 
be shown that Messrs. Srikishindas Sc Co. 
were his agents for receiving the notdee. 

in Doc V. Ongley (2) such authority 
'vus j)iesuincd wlion tlie notice was ser- 
\'(j'l on the atf.orney who had i)aid the 
rent. In < he present case Messrs. Sri- 
!cishin<las Sc Co. not oul\- paid the ron(; botli 
belorc and aff or the I’eeeipt of 1 'jX. 4-5 
but they failed to <lisclaim tlicir aulbo- 
rity up to November 12, 15)2.5, and there- 
by induced Ibe i>lainlitV lo i)restmie that 
Micy luul such antliorily and tf) acd on it 
lo liis i>vejudicc. 1 bold tliat they bad 
1 lie autboril y au<l tlic notice is valitl. 
.rhere will. Ibereforo. b<! a decree ftir 
ejectmenl, for arrears of rent and mesne 
prod's at the same ra5o as claimed and 
costs. '^Ibc defendant will be at liberty 
lo renio\'o I lie entii’e eon.s’ ruction by liiin 
w itliouf. causing any injury to the r^^st of 
file projieriy. This .sbo tid ho done within 
I ' ) (la\'s. 

Snt/ drcfortl . 


(Jl flH.'jO 10 C.H. -20 J..J."C.P. -JO. 

{ I) (IS72 r. H.P. .0(31 :Ir. R. T. C.L. iss, 
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Lobo, A. J. C. 

Devsi Narain Patel — Plaintiff. 

V. 

Ilassanand and another — Defendants. 

Original Civil Suit No. 768 of 1925, 
Decided on 30fch April 1926. 

(<z) Civil 2*. C., O. 12, H, 6 — Ad^nission 
he clear and lo the e ffect that nnoney is recoverable 
<«. the action in ivluch adiuisscon is tnade. ' 

In order to entitle the plaintiff to hare judg- 
ineiit on an admission there must be a clear 
admission that the money is due and recoverable 
in the action ia which the admission is made 
and the admission also must be clear and un- 
equivocal. An ambiguous admission in a written 
statemeTit that a certain sum of money was due 
to the plaintiff is not such an admission, as would 
justify an order under O. 12, R. 6. 

[P. 26, C. 2 A P. 27. C. i] 

l^) Cirii P. C.. U. li. 10 — Adtnission which 
is instiffiaent itndci' O. 12, li. 6 is also so wnder 
O. ay. i{. 10. 

.■Vn admission iosuincient for an order under 
O. 12, R. 6 is also insuflicient for an order under 
O. 3y, R. 10 as the scop^ of O. 39, R. 10 is admit- 
tedly less wide than th.i of O. 12. R. 0 for it is 
confined to an admission cout.iiued in the 
pleadings. [P. 27. C. 2] 

Kimatrai Bhojraj — for Plaintiff. 

Di pch and C h a n d um al and S nga nl a / 
II. Jesicani — for Defendant No. 1. 

Order . — This is an applica^'icn which 
as amended is one under O. 12, K. 6 and 
O. 39. K. 10, Civil P. C. The plaintiff in 
the first inslance asks the Court to enter 
judgment in his favour for Ks. 10,892-12-6, 
on tile admissions of tlie defendant al- 
leged to be conlained in his written 
sta'ement as well as in certain corres- 
ju-)n<lcnce prior lo the suit. In the alter- 
native h(» prays Ilia' the Court may order 
the amount lie depou'ed in Court or ]jaid 
(o tlic iilaintilf with security subject to 
the further orders of tlie Court. 

The jilaintitt's suit is foi* taking of 
part nevsliip accounts and for 1 lie recovery 
of a si>eciHc sum of Hs. 2,7.53. lie alleges 
t ha' he and the ilefendant in .Fanuary 
15)21, enlCMCil into a partiiersliip for the 
purchase, sale and cxjiort of scrap iron in 
(ho name an<l si yle of T’herwani Devsi Sc 
Co., that tlic saiil tirjn imrehased from the 
plainliff one I livtusarul Ions of scraji iron 
on iSfli .January 15)21, a' the rate of 
Hs. 2-> per ton. and Ilia': 43^ Ions of scrap 
iron wtue also pureliased hy t he linn from 
o-hcr- sources: ( lial the value of tliese 
goods amonnte<l (<j 'Ks. 2">.0()0 odd from 
wliich the plaintiff’ was to be paid 
Ks. 10,450 easb wbilo the balance of 
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Rs. 15,000 Avas to be invested in the 
partnership. He admits the receipt of 
Rs. 8,000 and claims the balance of 
Rs. 2,450 with interest from the defen- 
dant. The plaintiff also alleges that the 
defendant committed various breaches of 
tlie jiartnersliip agreement, that he falsely 
alleges that there was a shortage in the 
scrap iron supplied by the plaintiff’, and 
prays for the accounts of the partnership 
with Defendant Ko. 1 being taken and the 
amount found due thereon paid to him. 
The second subsidiary prayer is for the 
sum of Rs. 2,450 referred to above with 
interest thereon. 

The written statement of the defen- 


dant is not very clearly put but if analyzed 
will ho found to contain a twofold 
defence. Tlie substance of it is that the 
C. & I. Engineering Co. in which the 
defendant is a partner held an order from 
Genoa for the supjjly of a thousand tons 
of sera)) iron ; that it was agreed that the 
I)IaintitT should sujiply the goods. If they 
fetched Rs. 25,000 and a profit of 
Rs. ‘J,000, Rs. 10,000 was to be given to 
(he plaintiff' and Rs. 15,000 was to form 
llie jilaintiff’s share of cai>ital in a 
vavl nersliip to he started between the 
plaintiff and the defendant in the name 
of Plierwani Devsi & Co., for the pur- 


chase and sale of scrap iron otherwise the 
goods were to be shipped hy the C. Si 1. 
Engineering Co., on account of the 
plaintiff* and the defendant was to he 
]iaid Rs. 1,500. The C. Sc I. Engineering 
Co. were lo he the shijijiing agents in tlie 
one event of Plierwani Devsi Sc Co., in 
(he other, of the j)laintitT. It is alleged 
that (lie ])laintiff delivered only 742i{ 
tons, tliat these goods fetched an amount 
far below Rs. 25.000, (bat a claim for 
shoi't deli\ery b\’ the Genoa film had to 
be mot and tl^at' in these circumstances 
tlie goods were shipped for and on account 
of the jilaintiff’ by the C. & I- Engineering 
Co. and (hat the Jilaintiff’ has to jiay tlie 

defendant Rs. 1,500. 

On tliese grounds it is urged tliat the 
suit as brought mainly for settlement of 
!‘art.nevshi p accounts of the linn of 
I’herwani Devsi & Co. js incompetent. 
Without luejudico the defendant contends 
that he is entitled to Rs, 1,500 from the 


j.laintiff and to Rs. 3,000 as damages for 
breach of (lie agreement to enter into 
partnership with him. Paragraph 24 of 
the written statement which is without 


prejudice states : 


. . . The C. & I. Engineering Co., who hold 

the moneys received on account of the plaintiff 
have repeatedly called upon the plaintiff to settle 
the whole account but he has failed to do so. 
The said firm even tendered a cheque for the 
amount that was due on the account but the 
plaiutiff refused to accept the same. 

This is the admission in the pleadings 
relied on by the plaintiff in support of 
the present application. In the case of 
Laiidergan v. Feast (l) (which was a deci- 
sion in respect of O- 32, R- 6 of the 
English Rules which is similar in all 
material respects to O. 12, R. 6, Civil P. C.), 
it was said by Loiies, L. J., that : 

There must be a clear admission that the 
money is due and recoverable in the action in 
which the admission is made. 

That decision has been cited and adop- 
ted by the Calcutta High Court in the 
case of Galstann v. Sassoon Sc Co. (2) 
where Justices IVTookerji and Rankin held 
that : 

In order to entitle the plaintiff to have judg- 
ment on an admission there must be a clear 
admission that the money is due and recoverable 
))) the action in which the admission is made. 

And again that the admission also 
must he clear and unequivocal. ” 

I have analyzed the written statement 
above, and the only possible conclusion I 
can come to is that the admission in para. 
24 of the written statement, if it is an 
admission, is not such an admission as 
would entitle the {ilaintiff' to ask the 
Court to enter judgment against the 
defendant in the light of the authorities 
I have referred to. There is no admission 
that any amount is payable to the plain- 
tiff’ hy the defendant in the suit. There is 
an admission made witho it'prejudice that 
the firm of the C. Sc J. Engineering Co. in 
wliich the defendant is a partner has ten- 
dered a cheque for a certain amount. 
Even assuming that this amounts to an 
admission hy the defendant, it is not an 
admission tliat the money is due and 
recoverable in the present action, for the 
main defence of the defendant is that 
there never was partnersliip between him 
and the plaintiff’, and that, therefore, the 
suit which is mainly lor taking the 
accounts of a partnership between the 
plaintiff and the defendant is incom- 
petent. 

Indeed the admission referred to above, 
if it is an admission, is as vague and ambi- 
guous as the one dealt with by the 
learne d Ju dges of th e Calcutta High 

(1) [1886] 34 W. R. 691—55 L, T. 42. 

(2J A. I. R. 1924 Cal. 190. 
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Com*b in the case of Koramall v. Mungi- 
lal (3), where it was held that an ambi- 
guous admission in a written statement 
that a certain sum of money was due to 
the plaintiff was not such an admission 
as Nvould justify an order under O. 12, 
R. G, Civil P. C. 

So much for the admissions in the 
pleadings. The admission alleged to be 
contained in certain correspondence which 
passed between the parties prior to suit 
is, if anything, more ambiguous. 

In the 6rst place, at the present stage 
when the whole correspondence that 
passed between the parties has not been 
put in or explained by either party, it is 
scarcely fair to pick out individual letters 
and point to ambiguous admission therein 
as entitling the plaintifl' to an order 
under O. 12, R. 6, Civil P. C. But even 
looking to the letters that have been 
relied on by the plaintiff for the above 
purpose, I cannot but come to the conclu- 
sion that they do not contain a clear and 
unequivocal admission that any amount is 
payable by the defendant to the plaintiff 
and recoverable in this suit. Mr. Kimatrai 
lirst referred to a letter dated 2nd July 
1924, and to the following passage 
therein : 

The accounts in respect of ths only transaction 
on partuership account are practically closed 
except for adjustments or shortage already re- 
ported to you. 

To my mind this letter does not help 
the i)laintiff. It is written on the letter 
heads of the C. A I. Engineering Co., and 
is signed by the defendant for the C. it I. 
Engineering Co. Again reliance is placed 
on a letter dated 15th .\ngust 1924, 
written by the i))eador for (he defendant 
to the plaintiff. Tlio following jjassage 
t herein is relied on : 

It i'i not • fiM-ihlo in viow i..f the fvcliun- bet- 
thu parlies to c.irry on the partnership any 
longer. No nsi.-fnl puvpo'-e eii'« he servisl by 
ilepositiiig till' h.ilaiico in our cHmil’s liaiuls i>i 
the joint name of the aj/rei-m«nt parties. The 
best course would be ti> seille up tlie accounts at 
c-uce, and take the balance dui- fiom onr client. 

It is obvious from a perusal of tliis 
letter tliat the learnetl gentleman who 
wrote it. had etitirely inisapprociateil tlie 
i-ase of the dofeiulant. Tliat case lias 
ticen set out in tlie written statement ; it 
may he true or it may he false, hut as 1 
have said above, the writer of (he letter 
of the 151 li August had certainly not 
lieen able to grasp the situation. Kor is 
tliere any admission in the letter that 

(3) [l‘J20j 23 C. \V. N. 1017- OJ 3. C. f30. 


any specific sum of money is due and 
recoverable by the plaintiff from the 
defendant. Again reliance is placed on a 
letter of the 2nd of April 1925. The 

Iiassage therein runs as follows : 

The amounts that .are due to you after meeting 
all mv claims remain in mv books without in- 
terest from the day the tr.ansactiou closed which 
please uote. 

This letter again is written obviously 
for the C. & I. Engineering Co. It is on 
their letter heads and is signed by the 
defendant. This letter was followed up 
by another letter on i3th April 1925, 
with w'hich was enclosed a cheque for 
Rs. 6,185-4-11 as being the amount due 
from the defendant to the plaintiff. This 
is undoubtedly the strongest letter in 
favour of the plaintiff ’s contention of an 
admission in clear and unambiguous terms 
contained in the correspondence prior to 
suit, but the authorities which I have 
cited before require nob only that the 
admission must be clear and unambiguous, 
but that it should be an admission tliat 
the money is due and recoverable in the 
action, vrhich is before the Court, and 1 
have stated above that the main defence 
of the defendant is that the suit tls one 
for accounts of a partnershiii is incom- 
petent. On these grounds 1 feel that the 
plaintiff has not succeeded in making out 
a case for entering a judgment against the 
defendant for any amount at all. 

But the application is also based on 
O. 39, R. 10, Civil 1*. C. I do not, iiow- 
evor, tliink that the piaintiff in the circum- 
stances referred to above isonlilled lt> 
get under the provisions of O. 59. R. 10. 
Civil P. C. what he cannot secure undtu 
the inovisions of O. 12, R. (>, Civil V. C. 
Obviously tlie same principle with jegard 
to a clear and unamhigiiou.s adtni-ision of 
money recoverable h\- (he j)laiiii iff from 
the defendant in tlie action in (piestion 
governs O. 39. R. 10, as it governs O. 1 1 », 
R. G, Civil P. C. And. in my <)jiiiiii>n. an 
admission insullicient for an o)dor uiulcr: 
O. 12, R. (), Ci\Ml P. C. is aNo insrUicient 
for an order under O. 39, 11. 10, Civil P.' 
C. The scope of O. 39, R. 10. Ci\ il P. C. 
is admittedly less wide tluin llial of O. 12.^ 
R. G. Ci\il P. C. for it is conl’incd lo an 
admission contained in the pleadings. 

For these reasons, 1 dismiss the appli- 
cation of the iilaintilV, hut make no order 
as to costs. 

A j)itl icalioi disni issed . 
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Kincaid, J. C., and Rcpchand 
Bidaram, a. j. C. 

pero} — Appellant. 

V. 

Stan: art — Accused — Respondent. 
Criminal Acquittal Appeal No. 1542 o^ 
Decided on oth February 1926^ 
from an order of acquittal by Kennedy* 

•1. C. 

s?: 5^ («) CrinuHai 1\ C., S. 4l7~Or(fcr re’ 

J usiuf/ to txmend charge follotvccl by acquetial is 

jppcfilabie. 

Althovjgh S. 117 gives no power of appeal 
..^•ainst an order refusing to amend charges, but 
if such order is followed by an original or appel- 
late order of acquittah the I_ocal Government 
i iav direct the Public Prosoexttor to present an 
appral ; Tclang, J. in 1C5 Bom. Ill, not Foil. 

[P 20 C 2] 

. cf Hit pchnnti Bilarain. .C.T’.C. -An interlocutory 
• which has resulted in the acqitittal of the 
prrsonor on charges for which he was tried, may; 

■ c,. doubt, be made si' ground of appeal under 
417. t’rimi)ial P. C. But where the inter- 
locsit.'.ry ortler is sin oriler psissed under S. 227, 
Orinunsil J'. C., refusing t«> add si fresh charge 
.Mid for which a fresh prosei'Ution is ponnissiblc, 
i-n rliut c.i.se there lias been no .icquittsil of the 
prjsonsT in respect of such additionsil charge, aud 
c.-irniot he relied on sis a ground in support of an 
appi'sil sigaiiist the sirquittal on other charges 
prthc-r ; 'I’claiK/. J., /n 10 Bom. 414. Foil. 

[P 30. C 12] 

ih) J’yacticc — JBi>;crctio» iciU not be ordi- 
‘'to ritj! 1 feral id fit in nitiycal — C’r< mi nal J*. (J., 
,S. 227. 


Evidence of defalcations both prior or subse- 
quent whether such defalcations formed the 
basis of another charge on which the accused 
may have been acquitted or not are admissible in 
evidence to prove guilty intent as also ’to, antici- 
pate the defence of the non-existence of suc^ in- 
tent. [P 30 C 2] 

(f?) Penal Code, Ss. 403 and 43G — Criminal 
misappropriaiio^i and breach of trust. 

It is a possible view that an accused is guilty 
of criminal breach of trust between the misap- 
propriation and the re-payment, but Court, 
should be slow when re-payment is at once made 
on demand to assume guilt in accused person. 
Criminal liability is uot the same as civil liabi- 
litv : Lanier v. licXf (1914) A. C. 221, Pel. on. 

[P 31 O 2] 

(c) Criminal P. C.. S. VJ3— Object of S. 193 
U'oitld be frustrated if fresh charge is added or 
substitufed in Sessions Court, 

The object of S. 103. Criminal P. C., in re- 
quiring that a Court of Sessions shall not , take 
cognixiince of au offence unless the accused has 
been committed to it by a competent Magistrate 
is to secure to the accused who is charged with a 
grave offence a preliminary enquiry which would 
afiord him the opportunity of becoming ac- 
quainted with the circumstances of the offence, 
and to enable him to make his defence. This 
object would indubitably be frustrated, if a fresh 
charge is substituted or added in the Sessions 
Court on which the prosecution have not led 
evidence even in tho Sessions Court but intend to 
lead evidence. [P O 2 ] 

(.0 Criminal I‘. C,, S. 227 — Object. 

It is doubtful if S. 227, Criminal P, C., in- 
tended to coufer jurisdiction on the Sessions 
Court to add or substitute a. now charge or fresh 
evidence led or to be led in the Sessions Court 
for the first time : 3 Mad. 351. liel. on. 

CP 34 C 2 ] 


Au appfllat.' Court should he very slow to 
5r.t.erfi‘r«* with the discretion of a trial Court if 
iior oxf.rcisod in :i perverse or arbitrarv manner ; 
.id. -’rts (7\ C.) aud 42 Bom. 380 P.'C.. ltd. on. 

fP 30 C 1^ 

■>Vlu'r< the trial Court Joaivd that the roenstiug 
•oj she « li.irg»js \\ould embarrass tho Jury and 
prcjuilicc the accused in his trial, 

rfcld : that it caiuiot be said that such a rea- 
son wa- cajiricious i>r involved any disregard of 
.•'iV legal principle and certainly doJN not call 
ii. r intirfeveiicc hv High Court iii appeal. 

CP 30 C I 3 


« •/ 

n 


(. J Kx-idenve .\.c(. S. 8 — Ki-ldcncc of conduct 
< Tin rat ter is admis-^iblc t f other icisc rclccanl — 
yldcHiC .It^ S. 54. 


it i.< not compotont for tho prosecution to ad- 
dace I vidt'iici' tending to show that tlie accused 
i.f bivu guilty of criminal act.s other than those 
t '.VcfCil l.v tliu iiidictiiK-’it. for the purpose of 
l*.i<li"g 10 the conelusiou tliat Mie accused is a 
jitr-on likclv from his criminal conduct or char- 
..tctt-r t i have coiiiinitt.id the offence for which 
iic i". b'-ii)g tried. On the other hand, the mere 
Uk t that the t'vidence .'idducod teiidr. to show 
il;*- .•iimiMisi.itm of other i-riines docs not render 
ii inadmissible if it be relevant to an issue : 
.\lah'ti y. Attorncii-Ocncrnl for A'cie South ira/c.s‘, 
41^'M; -I. C. 57. Foil. 


ig) Criminal P. C., S. 227 — Instead of amend- 
ment of charge, acquittal on existing charge 
and fresh trial on new facts, is safer to avoid 
miscarriage of justice. 

Besides asking for an amoudment which is 
likely to prejudice the prisoner, it is always open 
to tlio Crown to have tho prisoner acquitted upon 
the original charge and to have him charged 
anew before the IVlagistratc according to the new 
h'Cts. 35 c 1] 

(h) Criminal P. C.. 6 '. il'J-- Ordcr ex- 
eluding evidence is a ppcalablc . 

Order excluding evidence can legitimately be 
attacked in au appeal against the order of ac- 
<iuittal. fP 39 c, 2 ] 

Tfa rsiram Tola ram — for the Crown. 

T. Ct. TJlphinsloii — for Respondent. 

I^incaid, J. C. — The facts of this 
interestinj^ appeal are shortly as fol- 
lows : 

Stewart, the respondent, was tlio 
Manager of the Palace Cinema. He wa4 
aj>pointed to thi;- jiost (Ex. 3) on the 8th 
January 1920, by Madan d; Co. of Cal- 
cutta, a company that owns some 60 
theatres all over India. His salary was 
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Rs. 450 jDer mensem and free quarters. 
The appointment was renewable from 
year to year and terminable on 3 months' 
notice. 

On the I9th October 1924, Mr. Jahan- 
gir Madan, the Managing Director of 
Messrs. Madan & Co., paid a surprise visit 
to Karachi and visited the Palace Thea- 
tre. He demanded the accounts and hies. 
He found some items not entered and 
asked Stewart about them, whereupon 
Stewart handed over Rs. 824 to cover 
them. Subsequently Mr. Madan took 
criminal proceedings against Stewart. 
The latter was committed to the Sessions 
Court of Karachi and tried by Mr. Ken- 
nedy, then .Judicial Commissioner, with 
the aid of a jury. On the 7th August 
1925 the jury unanimously found Ste- 
wart not guilty and the Court agreeing 
with their verdict directed that Stewart 
be acquitted and discharged. 

On the 22nd October 1925, the Crown 
ai^pealed against the order of acquittal 
on the grounds of refusal to amend the 
charges and misdirection and improper 
exclusion of evidence offered by the prose- 
cution. 

At the hearing Mr. Elj^hinston lodged 
a preliminary objection that no appeal 
lay. 

It must bo remembered thatithe ac- 
cused woiild ordinarily have been tried 
by a First Class Magistrate on charges of 
criminal breach of trust as a clerk or ser- 
vant (S. 408, Indian Penal Code). But 
Stewart was a European British subject 
so he claimed the right of trial tinder 
Ch. 33 of the Criminal V. C. In 
such circumstances an appeal lies to the 
High Court both on a matter oC fact as 
well as on a matter of law : S. 4 49, Cri- 
minal P. C. 

Thi.s sLatomont of tlie law has not been 
seriously disputed by Mr. Klphinston, the 
learned counsel for the accused. He how- 
ever has relied on the case of Queen TCtn- 
preti.s V. VojhtifH (1). In tliat case ^Slr. 
Branson on heluiU' of the accused argued 
that no a 2 >p<*al lay against an order re- 
lusing to allow the atUlition of fresh 
charges. The argument of Mr. Branson 
e<itnmonded itself tt> Telang. .1., altliough 
ho admitted that his decision there<)n 
was not necessary for the disj-iosal of the 
case. Telang, J.V opinion was, therefore, 
an obiter dictum and with all respect 
to that eminent Judge, I find myself 

(1) ll«ygj IG Bom, 414 ." 
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unable to follow it. S. 417 run s a.s. 
follows : 

The XiOcal Goverameut may direct the Public 
Prosecutor to present an appeal to the High 
Co\irt from jin original or appellate order of ac- 
quittal passed by any Court other thau a High 
Court. 

This section, no doubt, gives no powerj 
of appeal against an order refusing to| 
amend charges, but if such order is fol-| 
lowed by “ an original or appellate ordeii 
of acquittal ” the Local Government may- 
direct the Public Prosecutor to present 
an appeal. Here, there was an order of 
acquittal by the Sessions Judge. There- 
fore, an appeal by the Crown lay. The 
jireliminary objection must thus be over- 
ruled. 

I shall first deal with Charges Kos. 1 
and 2, as they involve consideratiotis 
different from Charge No. 3. 

The charges against the accused were 
that he committed criminal breach of 
trust as a servant in the employment of 
Madan Theatres Ltd. and in such capa- 
city being entrusted with certain money 
to wit : 

During the year 1924. 

(i) Rs. 570-12-6 received by him by 
cheque from the Secretary, Kamchi 
Gymkhana, on or about 23rd September, 
1924, 

(ii) Rs. 531 received by him by cheque 
from the Secretary, Sind Club, on o'- 
about 23rd September, 1924. 

Tlui first theoi'y of the prosecution wa-i 
that those cheriues had not been cretlited 
in the accounts and Iiad, therefore, boon 
embezzled. Further enquiry disclose*! 
the fact tliat Stewart did pay those che- 
ques into the account of the Palace^ 
Theatre at the Imperial Bank, i^y mis-j 
take the Bank clerk entered in the pass 
hook the sum of Rs. 1,-500 as jiaid in cash/ 
This error seems to have misled l>othl 
Stewart and the lu-osecution hut the pay; 
slips (Exs. 43 and -14) showcil that Rs.’ 

1 ,.500 were paid jiartly in cash and partlyj 
in cheques ; and uuioiig the cheques wore; 
the two given to Stewart by the SecrO'! 
tarios of the Kavacdii Gymkhana and of 
the Sind Clu]>. j 

On finding out their error the Crowni 
wished to alter the chai’gos from criminalj 
breach of trust in respect of the vahie ofj 
tlio two cheques, to criminal breach uf< 
tiMist in i-espect of siuiilar sum in cash.! 
This the learned Sessions Judge refused' 
to do. The groiind of bis refusal was that 
tlie whole course of the prosecution would 
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have to be altered and that the Court 
would have to go into the accounts from 
the beginning to see whether the cash 
had really been there on the 23rd Sep- 
tember 1924, and if so- whether it had 
then been abstracted by the accused. 

Mr. Parsram for the Crown has con- 
tended that S. 227, Criminal P. C., vests 
wide ]iowers in the Judge and that he 
should have exercised them. We are not, 
however, considering now whether it 
would l^ave been open to the Judge to 
exercise his j)onvci’.s under S. 227 but 
whether he so misused the direction 
vested in him by that section that our 
interference is called for. 

On this point a number of authorities 
have been quoted by the ai)pellant’s 
counsel hut it is not necessary to refer to 
them all. It has been i-epeatedly held 
lily the highest tribunals that an appel- 
;!ale Court should he very slow to inter- 
fere with the discretion of a trial Court 
if not exercised in a perverse or arbitrary 
manner. It will suffice if I refer to two 
instance^. In Jdijwl Kunivar v. Indar 
BdhdtJur Singh (2) their Lordships of the 

Privy Coiincil observed ; 

Their l.ortlsliips are always slow to reverse the 
<locisious t>f Courts below made iu the deliberate 
oxerei-^e of a discretion entrusted to them by 
I, aw. 

•Again in ] !eU nta u i v. 

Pt/iu' (:;) the Privy Council reversed the 
.lecision of the lligh Court because it 
had interfered with the discretion exer- 
cised by the trial Judge. Their reasons 

WO VO I 

In ther-.t! <“irtnnnst.ances the real_ question is 
whether there was or is any justification for 
questioning or disturbing the discretion exer- 
cised l>v the original Court when ^it passed the 
decree for dissolution in Nawab s fiixour. It 
einnof be said that the Court acted capriciously 
or in disregard of anv legal principle m this 
exercise of its discretion. On the contrary, there 
-ire eleiiienls in the case which can fairly 
be regarded .is ample warrant for the first 
t^onrt’s deci''ioii. 

Now in thi.s case the learned Judge 
undoubtedly feared that the rc-casfcing 
of the charges would embarrass the jury 
an«l possibly pi'cjudice the accubcd in iiis 
trial. i I- cannot bo said tbat such a 
reason was capricious or invol^cd any 
,.lisrogard of any legal principle. To me 
jihis reason seems wise and woiglity 
and certainly does not call for our in- 
< orfcrcnco. In justice, moreover, to the 

(■>) Ll‘>04J -Jb All. l.A. b7=7 O.C. UW 

■ K Sar. r,25 (P.C.). 

(:}) riUlMl 42 Bom. I. C. 15 I. A. 

IJI (P. C.). 
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accused it should, I think, be said that 
even if the charges had been ro-cast, the 
result of the trial would most probably 
not have been different. For on the 30th 
September the accused, so far as I can 
judge from Ex. 7, does not appear to have 
had in cash a sum equal to that of the 
two cheques alleged at one time to have 
been embezzled. 

There remains the third charge. The 
Crown wished to lead evidence of other 
irregularities of the accused to show that 
the alleged misappropriation of Es. 202-14 
was a dishonest misappropriation. Some 
of this evidence is on the record but the 
learned Judge in his summing up observed: 
“ We are not to take into consideration 
the other allegations as to frauds com- 
mitted by the accused.’' This observa- 
tion, so the Crown Prosecutor has con- 
tended. excluded valuable evidence for 
the Crown and so unduly prejudiced the 
jury in the accused’s favour. 

The law on the admission of evidence, 
such as the Crown here wished to have 
had placed before the jury, has been 
summarized with great lucidity in Makin 
V. Attorney General for New South 
Wales (4) : 

In their Lordship.'.’ opinion tho principles 
which must govern the decision of tlie cose are 
clear, though the application of them is by no 
inc.-ins fi‘ee from difliculty. It is undoubtedly 
not competent for tho prosecution to adduce 
evidence tending to show that the accii.sed has 
been guilty of criminal acts other than those 
covered by tlie indictment, for tho purpose of 
leading to the conclusion that the accused is a 
person likely from his criminal condixct or 
character to have committed the offence for 
whicli he is being tri*fd. On the other hand, the 
mere fact tbat the evidence adduced tends to 
show the commission of other crimes dees not 
render it inadmissible if it bo relevant to an 
issue before the jxirj', and it may be so relevant 
if it bears upon the question whether the acts 
alleged to constitute the crime charged in the 
indictment were designed or accidental, or to 
rebut a defence which would otherwise be open 
to the accused. The statement of these general 
principles is easy, but it is obvious that it may 
often be vcr 3 * diflicult to dr.aw the lino and to 
decide whether a particular piece of evidence is 
on tho one side or the other. 

Kow tho law, as stated above, was nob 
unknown to the learned and experienced 
trial Judge. This is clear from his order 
Ex. 21: 

Siieaking generally, c^•idc^cc whicli is adduced 
to prove that the accused has coiniiiittcd acts 
which are not the subject of charges in a trial 
is irrelevant and must be excluded, unless it is 

" Ti ) "li ~A . C .~57 5S JV PrT4S=03 L.J.F^ • 

41=G R. 373-17 Cox. G. C. 701=58 J. 
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otherwise r3levivnti. It is urged ia the present 
case that tliis evidence is relevant as tending to 
show conduct or knowledge but I am not satis- 
fied that any such evidence at present is neces- 
sarv. It is obvious to admit evidence which is 
not strictly necessary would, ^ pointed out 
above, have the effect of prejudicing the accused 
and possibly of misleading the Court. Except 
therefore, in so far as it is necessary for the pur- 
pose of introduction and explanation. I propose 
vvliolly to exclude all evidence as to any other 
acts of defalcations of which the accused mav 
hi suspected to have been guilty and confine 
tlio evidence rigorously tj evidence tending to 
connect the accused with the three charges 
with which he has been charged in the present 
trial. 

This order shows fchat the Grown did 
nob urge the learned Judge to admit the 
evidence excluded by him so as to show 
the design and intention of the accused 
or to rebut his defence but to prove his 
conduct and practice ; in other words to 
show that he was a person likely by his 
conduct and character to have committed 
the ofi'ence with which he was charged. 
The learned trial Judge’s refusal to 
admit such evidence was, undoiibtodly. a 
proper refusal. 

In justice, however, to the accused I 
shall I'ecapitulate the facts underlying 
the third cliavge. Ho used to advertise 
the Star Cinema in a local paper tlie 
Sf/ul Odserver. On the 31st May the 
hooks show a payment to that newspaper 
of Rs. 302-14-0. This sum was admit- 
tedly never paid. The accused’s expla- 
nation is tliab ho took the money himself 
to pay it to the Observer, hut the 

newsjiaper ottico had been cliangcd and 
he could not iind it. He made 2 or 3 at- 
tempts to do so but failed. Eventually 
he was able to communicate with tlie 
Manager of the Sind Observer and on fclie 
3r<l August he discussed the Theatre’s 
tlebt, which by that time had grown airy 
to fresh advertisements. 

There was a dispute about an item of 
Rs. ILlj for tbo year 1023. Eventually 
Stcwai-t gavtj and Llio Manager took 
Rs. 3GO*b-0 leaving tbo question of the 
dist)uted l)alanco to bo settled later. This 
sum Stewart paid by two clieciues. one of 
Ks. 200 giveri liiin by Ka( rak Co as 
I ;i.ymcnt for cert ai n O laxe si i<los '^liown 
by tbo Cin<;ma. a cheque for Ks. SI, 
drawn by tbo bar contractor Kbcry atul 
lis. in cash. Now tbo Glaxo cheque 

••••as not entered in the Company’s books 
-o that Stew.'irt was at this time 
Rs. 0G2-I1-O (Rs. 2G0 plus Rs. 302-11-0;. 
o ',t in hi - account. But since ho now 


paid Rs. 360-6-0 over to the Sind Obser- 
ver, the amount due by him to Madan 
& Co. was reduced to Rs. 202-S-0. It is 
this sum that tho accused was charged 
with having criminally misapi)roi)riated. 

Now in the first place it must’ be re- 
membered that directly the I^Xanager 
Mr. Madan questioned the accused about 
his accounts, he actually paid him Rs. 260, 
to cover tho Glaxe cheque. So far, there- 
fore, from retaining Rs. 202-8-0 he over- 
paid his debt by Rs. 57-8-0. Tho learned 
Public Prosecutor has contended that re- 
payment does not condone the offence 
and that the accused was guilty of cri- 
minal breach of trust between the mis- 
appropriation and the re-paynient. This 
is, no doubt, a possible view. But 
Judges should be slow when re-pay- 
ment is at once made on demand to 
assume guilt in an accused person. 
Criminal liability is nob tho same 
as civil liability. This was authorita- 
tively expounded by L^./rd Shaw of Dan- 
fermiine in Lanier v. Rex (5). The 
following passage from his judgment 
illustrates this : 

The mi.xtura of the funds of another with one'.s 
own funds may bo iu many cases natural and 
proper, in other ca.ses convenient but ‘irregular 
and in the third, both irregular and ‘criininal.’ 
The distinctions between these cases rcfjuire to 
bo treated with tho greatest judicial care so as 
while preserving the amplest civil re.sponsibllity. 
to pre\ 0 ut tho third of criminal category from 
being extended to mistaken though convenient 
«xct.'>*.*,(otli 0 rvviso) till persons tivking cluirgo even 
for a day, or it the earnest solicitation of frioiicK. 
of funds for investment, could be held criniinally 
liable for errors iu investment, or even for san- 
guiiic forecasts about iiive-tuionts, aUhoa-.;h their 
motives had beeu generous and their conduct uji- 
deuiablv horie-t. 


In tins case there are two circumslance.'^ 
that in our opinion, point to tho honesty 
of tho accused. Tlie first is that he did 
his utmost to find tho ollice of tho Sind 
Observer in order to pay tho money due 
to tho newspaper. Tho learned ' trial 
Judge clouhtod Iho truth of that story, 
but will not secjii prei)osterous to anv 
one who knows Karaclii city, i t.s size and 
the insignificance of tbo ollice of tbo .Sin<l 
Observer. U may bo said (bat (li- 
accused should, on finding himself unal.lo 
to pay Mio Sind Obsoi-vertbe Rs. .302-1 1-0 
have made a cross entry inline account 
books. llus brings us to i ho second 
?. ' ^ ” • ’ ’ accused’s f a o u r . 

1-) [Luw] r.. rr^.T.TiZ::;; 
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He did not keeiJ the account books 
himself. They were kept by an incom- 
petent individual called Api)u who also 
sold tickets. It is true that they were 
signed daily by the accused. But the 
accused repeatedly wrote to Messrs. 
Madan & Co., to have the books audited 
and to send him some trained accountant 
as he himself knew nothing of book- 
keeping. 

It must also be remembered that Appu, 
although an ignoramus, was at the same 
time a Pavsi and would, therefore, have 
probably reported to Mr. Madan any 
criminal irregularities, committed by 
Stewart. It is noteworthy that the 
Grown have not called Ai>pu as a witness. 
It is, therefore, evident that the 3rd 
charge brought against the accused mxist 
have failed* before any jury. In these 
circumstances, it is really unnecessary to 
consider the other evidence that the 
Grown wished to lead in the lower Court. 
(The judgment then narrated the several 
pieces of evidence and proceeded.) This 
cursory examination of the evidence 
which the Crown wished to lead is sufli- 
cient to show that it would not have 
helped the Jury to arrive at a decision 
adverse to tho accused. Indeed if led, 
this evidence would probably have forti- 
fied tho Jury’s belief in his innocence. ^ 

There is only one other,^matter to which 
1 would now refer and that is the obser- 
vation of the learned trial Judge that it 
was still open to tho Crown to proceed 
against tho accused for other alleged 
frauds, committed by him while Manager 
of Messrs. Madan & Co. I wish to record 
our opinion that such action would be 
an abuse of the process of the Court. 
The accused has beeu tried twice and 
acquittod on charges of criminal breach 
of trust. The Crown has lodged an 
appeal against one acquittal. That 
aureal as I have shown, is not justified 
bv the record. To bring the accused to 
tidal again would he to lend the power 
of the Crown to the gratification of 
private malice. W'e reject the appeal 
and order the accused’s bail bond to he 

discharged. 

Rupchand Bilararn> A. J. C. Briefly 
stated, tho facts as disclosed by the 
evidonco of tho complainant, Jehangir 
Jamshedji Madan, and leading up to the 
prosecution of the oiiponent, Stewart, 
for embezzlement are to tbe following 
elTcct : — 


The complainant is one of the Directoi’s 
of Messrs. Madan Ltd. and one of tbe 
proprietors of Messrs. P. P. Madan &Co., 
who are the Managing Agents of Messrs. 
Madan Ltd. ^The head office of the com- 
plainant and his Company is at Calcutta. 
The Company bought the local Palace 
Theatre in 1920, and appointed the 
opponent as their General Manager, he 
being in the employment of the former 
owner of the concern. They sent down 
one Ranghina, a Parsi, from Calcutta to 
work as the accountant and cashier at 
tho Palace Theatre who was primarily 
responsible for keeping accurate accounts. 
In 1921 they shifted Ranghina from the 
Palace Theatre to another local concern 
of theirs called the Star Cinema. About 
the time Ranghina was transferred one 
Appu was appointed as cashier and for 
.sometime he kept accounts till one Bharda 
another Parsi, was sent down from Cal- 
cutta to keep the accounts. Botn Rang- 
hina and Bharda helped the opponent in 
the general management of the business 
in addition to keeping accounts. Bharda 
left in February 1921, and Appu there- 
after again kept the accounts and worked 
as a cashier. Ho was helped off and on 
by Ranghina and by Burjorji, Ex. 35, a 
Parsi operator at the Cinema. The 
accountant in charge was required to 
jirepare monthly accounts, which were 
countersigned by the opponent and sub- 
mitted to the liead office at Calcutta. 

The local expenses of the Palace 
Tlieatre wore about Rs. 4,000 per month. 
The opponent was empowered to retain 
in his hands sufficient funds from the in- 
takings for his monthly expenses and send 
on tho excess earings to the Bank. He 
could cash cheques made out in the name 
of the Company but had no power 
withdraw any si'.ms deposited in the 
Bank. The earnings of the Theatre con- 
sisted of certain cash money and cheques 
received from sale of tickets on credit 
and also cheques received in payment of 
certain advertisements printed in the 
daily programmes of the Theatre or 
exhibited by slides at the show during 
the usual intervals between different 
parts of tbe pictures and during tbo 
intervals of a theatrical iierformance 
when any such perfoi*niance was given by 
a touring Company. 

The opponent was permitted to cash 
the cheques and to use the money for the 
purposes of the Company. He had livicg 
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quarters in the main Theatre building 
wherein he kept the Company’s money in 
an iron safe belonging to the Company, 
louring the time Bhavda worked as an 
accountant, there wero certain discre- 
pancies and on 21st March, 1924, the 
opponent wrote a letter, Ex. 26, drawing 
the attention of the Company to the 
facts that the accounts had been so badly 
kept that at the end* of the preceding 
year he iield surpltis cash in hand which 
he could not account foi*. Ho pointed 
out in that letter that he did not know 
anything about accounts and book keei>ing 
and added as follows : 

^Tr. Raughina went and took over tbo Star 
Cinema in November, 1921, and it was with 
regret that you left me with the whole of last 
3 'eai* without any accountant. ISfr. R.mghina 
came and instructed Mr. Appu from time to time 
aa to how tlio books w-ere required to be kept but 
this man seemed to be very slew at the accounts. 
Hence my request, to send mo an accountant in 
the place of ^fr. Raughina. I qxiitc realise I am 
responsible to you for all discrepancies but at the 
same time if the accountant neglects to cater up 
items or makes wrong figures in the totals as you 
have pointed out he must bo hold responsible. 

In October, 1924, the complainant paid 
a surprise visit to tho Palace Theatre, 
and on 20th October, 1924, asked for the 
accounts being shown (o him and the 
amount shown as tho balance in tho 
accotint books being handed over to him 
which was done. He then asked for a 
sum of Rs. 240 being paid to liim wliich 
according to the complainant liad been 
realised by cashing a cheque for that 
amount issued by the Imperial Tobacco 
Co. in i)aymont of slide advertisement 
charges and which was said not to have 
been entered in tho account books. Tho 
opponent got perplexed and inimcdiately 
paid \ip tho amount and was then in- 
formed that his services wore dispensed 
with. On tho 22nd Octol^er, 1924, the 
comi)Iainant asked for ]ta\,'mcnt of the 
amounts due on certain other cheques 
said to have been likewise cashed by tho 
opponent, including a chctiuo of Messrs. 
Katiak it Co., in respect of a slide adver- 
tisement for Glaxo, and rocoivod imme- 
diate payment of difi'eront sums aggrega- 
ting to 11s. 580. 

Up to that time tho op 2 )onont was 
living in his qi’arters, and was in posses- 
sion of the Company’s safe wherein ho 
kept his i>rivato money as well. Tho 
complainant further found out from the 
inquiries that tlie opiioncnt liad rocei\ed 
a cheque for Rs. 531 fi-om the Secretary, 
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Sind Club, and another cheque for 
Rs. 570-2-6 from the Secretary, Karachi 
Gymkhana, which were both cashed by 
him, and the amounts embezzied by him 
and that the opponent had attempted to 
screen his offence by obtaining a dupli- 
cate cheque from the Seci*etary, Karachi, 
Club, dated the 22nd October, 1924, 
which he banded over to the complainant 
and fby his further attempting to offer 
cash to the Secretary, Karachi Gymkhana, 
in lieu of a duplicate cheque being issued, 
and on his failing in that attempt, by 
paying to Appu tho equivalent amount 
on the 23rd October, 1924. The com- 
plainant admits that during this inquiry 
opponent was insolent to him. After 
some further inquiry in to the matter 
the complainant bled a private complaint 
against the opponent for embezzlement. 

In the Gonomitting Magistrate’s Court, 
the complainant who was represented by 
competent legal adv'isers and had the sole 
charge of the luosecution, placed ’’certain 
insufficient matei'ials and on which the 
learned Additional City Magistrate com- 
mitted the opponent to this Court on its 
Sessions Coui't side on a charge which 
was defective on tho very face of it the 
opponent having been charged with em- 
bezzlement of Rs. 3,000 consisting of 
different items spread over a period of 2 
years. At tho request of the Crown the 
chai’ge was amended. The complainant 
had the option of selecting three speci- 
fied items said to have been misappi’o- 
priated by the opijonent in each year, 
and in resjiect of tho items oinbozzlcd in 
eacli year there was a separate charge 
and a separate trial. Both tlio trials 
have resxilted in his acquittal. Tho pre- 
sent ajipcal is in respect of ombczzloiTiGnt 
in 1924, and tho charge as amended by 
tho Crown clerk is in rosiiect of the fol- 
lowing three counts : 

(l) Rupees 570 rc'ceive<t b^• yc»ii by cheque 
from tho Secretiiry. Karachi fJ yiukhaiin, 'ou or 
jibout 23rd September 1924 ; 

(9) Rupees 531 received by you by cheque 
from the Secretary, Sind Club, ou or about 23rd 
September 1024 ; 

(3) Rupees 202-11-0 being the diffeicnco bet- 
ween the amount actually paid by you to th»i 
Sind Observer Press on or about 4th August 
1921, and the total of tho amounts r’eceivcd bv 
you from liatrak A* Co. on or about 2nd Atigust 
1921, viz., Rs. 2G0 and the .amotint debited by 
yoti against your principals on SLst !trayia2i. 
as paid to tho Sind Observer Press viz 
Rs. :)02-14-0. 

it was only at a very lato stage of this 
trial and after ovidonco was laid down 
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that the Crown a^kecl for the charge in 
respect of the first two counts being 
amended. It was proved by evidence 
that both the cheques of the Karachi 
Gymkhana and of the Sind Club had 
been sent to the Imperial Rank of India 
(who then acted as the bankers of the 
Comjiany) by or under the direction of 
the opponent on 1st October 1924, and 
fovnied jiart of tlio sum of Rs. I,o00 re- 
iihtted on tiiat day and wove duly credit- 
ed to the Company in the Bank’s pass 
book in one himp sum. Exhibits 31 and 
1.1 are the original cheques. Exhibit 31 
is dated tlic 28rcl September 1924, and 
Ex. ir> is dated the 19th September 1924. 
Both tlio cheques were iJi'oducod before 
the Additional City Magistrate and were 
marked by him as Exs. 56 and 57. Exs. 
43 and 44 dated 20th September 1924, 
are the Pay in Slips addressed to the 
Imjjerial Bank of India showing details 
of the Ks. I, .500 sent to the Bank. Ex. 44 
shows Ji<. 1,114-12-6 was made up of 
cheques. The counterfoils of Exs. 43 
and 44 were in the possession of the 
c'.omplainant. 3’he inspection of the 
■jountor-foil hook or the most casual en- 
quiry at tlio Imperial Bank would have 
satishod the complainant that the 
opponent bad not cashed the two cheques. 
The Crown had ample notice that the 
first two counts of the amended charge 
would not stand for a moment and it 
was the duty of the Crown to draw the 
attention of the Court to it before the 
4jmi>anolling of the jury. At the stage 
at svhich the learned Acting Judicial 
(.Jommissioner was asked to amend the 
c/harge, it was almost impossible for him 
to do so without either discharging the 
jury and ordering a new trial or adjourn- 
i!ig the trial to a future date to enable 
I ho oi)por.ont t.o meet the amended 
charge • (Vide S. 227, Cr. P. C.). There 
wa', however, a further difficulty in the 
way of the Crown wliicli rendered it in- 
equitable and. in my opinion, unfair to 
rho a-jcused lo permit tho amendmont 
aske<l for at tliat stage. Tlio amended 
cdiargo wo lid have required a scrutiny of 
accounts for a sufficiently long i)oriod to 
ascertain wliotlior in tho first place there 
wore defalcations in tho accounts, and if 
so, if the opponent was criminally ros- 
poMHihlo for such defalcations. Tho sum 
of Its. 1,.500 made up inter alia of tho 
two cheques in dispute was sent to the 
i^ank on Ist October 1924. 
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At the request of the learned Assistant 
Public Prosecutor we have looked into 
the previous day’s cash balance and I 
find that if we exclude the two items of 
Us. 796-14-0 and Rs. 467-4-0 which are 
credited on the 20th September and 
which wei'O indubitably items paid in by 
cheques, the opponent had not got in his 
hands a sum of Rs. 1,500 in cash to be 
sent to the Bank on*the following day, 
i. e., the 1st October. The accounts had 
been kept by incompetent accountants 
from 1921, the opponent had complained 
to the head office about it, and the 
strangest i^art of the whole case was that 
the accountants Bharda and Appu who 
had kei)t the accounts were not Crown 
witnesses at all. The complainant who 
was at Calcutta had no personal know- 
ledge of the accounts, and the learned 
Acting Judicial Commissioner had no 
materials before him to convince him that 
a prima facie case had been made out in 
respect of the embezzlement of 
Rs. 1,001-12-6 as a cash balance of a run- 
ning account. The opponent was entit- 
led to a full and fair inquiry into the 
matter in the Magistrate’s Court, before 
he was jnit on trial before a jury. 

The object of S. 193, Cr. P. C., in requi- 
ring that a Court of Sessions shall not 
take cognizance of an offence unless the 
accused has been committed to it by a 
competent Magistrate is to secure to the 
accused who is charged with a grave 
offence a preliminary enquiry which 
would afford him the opportunity of be- 
coming acquainted with tho circumstan- 
ces of the offence, and to enable him to 
make his defence. This object would in- 
dubitably be frustrated, if a fresh charge 
is substituted or added in the Sessions 
Court on which the prosecution have not 
led evidence even in the Sessions Court 
l)ut intend to lead evidence. And I enter- 
tain grave doubts if S. 227, Cr. P. C., 
intended to confer jurisdiction on the 
Sessions Court to add or substitute a 
now charge on fresh evidence led or to 
bo led in the Sessions Court for the first 
time. In Midi rakal Kovilagatha Ravia 
Varma Raja v. Queen (6) tho act of the 
Sessions Judge in adding a charge on 
fresh evidence was considered as an iin- 
pioi^or assumption of jurisdiction and 
pronounced as ultra vires. I cannot con- 
ceive of a case more clear in which the 
opijonent was entitled to claim that he 
( 0 ) 3 Mad. 351. 
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should not be harassed on certain vague 
allegations not founded on legal evidence, 
and that, he should be afforded an oppor- 
tunity of satisfying the committing 
Magistra^'e that no prima facie case had 
been nrjade o\it. 

It was indubitably within the direc- 
tion of tho learned Judge to allow an 
amendment. And it is well established 
1 hat a Courf. of Apjjeal or Revision >YOuld 
always be slow to interfere with the 
t xercise of discretion vested in the lower 
C’ourh \Jaipal Kunwar v. Inclar Hahaduy 
Singh (2)1 and would nob do so unless 
it holds that, firstly, such discretion had 
l^een erroneously exercised and, secondly, 
1 hat it had manifestly and unfairly pre* 
ludiced one of tho parties as per Jessel, 
M. R., in Mellor v. Sidehottom (7) refer- 
red to with approval in Premsuk Das 
Assaram v. Udairam Giingabux (8). The 
order of the learned trying Judge is on 
tho one hand manifestly correct, and on 
the other hand it has in no wa^' unfairly 
prejudiced the Crown. 

We repeatedly pressed the learned 
Assistant Public Prosecutor to satisfy us 
lhat the acquittal of the opponent was 
likely to be effectively pleaded as a bar 
to a fresh trial under S. 40;J, Or. P. C., 
hut he very cautiously avoided answer- 
ing our question and failed to urge one 
single argument on the i)oint. If not- 
withstanding the vicious method in which 
Bharda and Appu kept the accounts the 
complainant thinks that he can make out 
H prima facie case of embezzlement 
against tho opponent, it is open to him 

institute fresh proceedings against the 
opponent. He has, therefore, no cause of 
grievance whatsoever. As ijointed out 
by Coucb, C. J., in lieg v. Oovi ndas liari- 
(Ins (9) besides asking for an amendment 
which is likely lo prejudice tho prisoner, 
it is always open to the Crown to Imvo 
• he prisoner acquitl.cd upon tho original 
charge and to have him charged anew 
before tho Magistrate according to tlio 
Tiow facts and Mien there need bo no fai- 
1'iro of justice. This is tho cour.so adopt- 
ed by the loavncd trying Judge in tho 
preseni; case and, in my oiunion, it was 
Mio only one wliich was open to him to 
•Ltlopt at that stage. Assiuiiing, thero- 
f oro, that an appeal agai nst this order i.^ 

(7) Ci^77J .*3 Cli, 1). 3l*2-:25 W. R. 401=4U 
Jj. J. Ch. 3118=37 li. T, 7. 

(«) flDlS] 45 Cal. 138=22 C. W. N. 201 = 11 
I. C. 233 --28 C. L. J. las. 

(D) G B. TI. C. Cr. 76, 
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competent under S. 417, Criminal P. C., it 

fails. 

The second ground as stated in Para. 7 
of the memo, of appeal is that the learn- 
ed Judge excluded evidence of certain 
other defalcations committed by the 
opponent in tho year 1924 which tended 
to prove the dishonest intent of the oppo- 
nent, and negatived any defence of mis- 
take or accidential omission. 

In Be/j V. Richardson (10) where a 
clerk was charged for embezzlement by 
increasing the figures of cash payments 
and keeping the difference of money 
Williams, J., permitted the defence of 
many other incorrect entries ot the same 
nature to negative the defence of mis- 
take. This case forms the basis of illus- 
tration (b) to S. 15 of the Indian Evi- 
dence Act which permits evidence of 
entries of the same nature being given 
where the question is whether the false 
entry with which a prisoner is charged 
is accidental or intentional. 

The case ot Reg v. Richardson (10) was 
referred to with apinoval in Reg v. Stc' 
phens (ll) where on a charge of embezzel- 
ment of ihreo separate sums from the 
same master in the course of the same 
work the evidence for all the counts w'as 
held proi'erly considered under each, 
Mainsty, J., quoting with approval 
Roscoe on Evidence, p. 94, where it is 
said : 

There are cases in which much greater lati- 
tude is permitted and evidence is allowed to be 
given of tJie priso’cr’s conduct on other occa- 
sions, where it has uo other coniie:£ion with tho 
charge umler enquiry than it tends to throw 
light on what Were liis itiotivcs and intention 
in doing the act complained of. This cannot 
be done nterely with a view of inducing tho jury 
to believe that because the prisoner h.'is commit- 
t-*d a crime on on-* occaciun, ho is likely to havo 
CDintnitti-'d a simiJar ofTence oJi other, but only 
by way of anticipation of an obivious defenc.i 
such as the prisoner did tlio act of whicli he was 
:iccus;d, but iunocontly and without any guiUv 
knowledge or that he did net do it, because ui> 
motive cxi.'t.'d in him for the eouiinission of sucli 
a crime or that he did it by ini.stako, 

and observing that it is not with a 
view of proving guilt, but of proving tho 
intention with wliich it was dune tliat 
you anticipate it (by such ovidenco). 
PurtbormorG such evidence cannot be 
exclude*! merely because it tends to 
prove the commission of other crimes : 
per liorcl ller.schel in Makin v. Attorney- 
General for Nair South ira/cj? ( t ) or that 

(10) CIHGIJ -i P. <fc P. 343=8 Cox. C. C.~448 

( 11 ) tlftt'8] IG Cox. C. C. 987=52 J. P. 623=58 
L. T. 77G. 
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it refers to acts on which the prisoner 
has been tried and acquitted, the only- 
point for consideration of the Court 
being 

whether evidence was relevant in support of 
the subsequent charge, and the fact that it tended 
to show that the accused was in fact guilty of 
the former charge on which he was acquitted 
did not render it the less admissible ; per Lord 
Russel, C. J., in Hcg v. OlUs (12). 

As a general proposition of law it 
would, therefore, appear that evidence 
of defalcations both ijrior or subsequent, 
whether such defalcations formed the 
basis of another charge on which the ac- 
cused may have been acquitted or nob 
are admissible in evidence bo prove guilty 
intent as also to anticipate the defence 
of the non-oxivStence of such intent. And 
though, no doubt, the i^roper function 
of the Judge is to adjudicate on the 
relevancy of such evidence and not as to 
its weight or probative value which 
must be left for consideration of the 
jury, it does nob follow that every al- 
leged act of defalcation by an accused 
person may bo i>roved against him on a 
trial for embezzlement. It must bo 
portinonb to the specific point at issue 
and should be capable of shedding light 
on the inquiry or of affording ground for 
reasonable presumption or inference. 
And as pointed out by Bray, J., in Rex v. 
Bond (13) 

be.'iving in mind the strong prejudice that 
v/ould necessarily be created in iho minds of 

jury by evidence of this class the greatest 

caro ought tj> be taken to reject such evidence, 
unless it is plainly necessary to prove something 
wliich is rcaly in issue. 

The learned Judge had, no doubt, a 
difficult task before him- Ho was not 
l^reparod to admit evidence which was nob 
relevant. It would have been within 
his rights to reject evidence of particular 
defalcations tendered before him if ho 
had indicated in bis order the nature of 
such defalcations. There is, however, 
no definite indication in his order as to 
what this oviclenco was. 

With all due respect to the learned 
J\j(lge, 1 am of opinion that the order 
passed by liini was unfortunately 
couched in terms which wore too wide. 
Though the learned Judge has qualified 
his order by ol)sorviiig that at that stage 

(12) ri'^OOj 2 Q. B. 75fi=(>l J. P. SIS^GO L. J* 
Q. B. niK -88 T>. T. 251=40 \V. R. 7G--19 
<Jox. C. C. 554 —10 T. L. R- 477. 

(13) [lOOUl 2 K. B. 380 — 75 L. J. K. B. G93 = 
05 L. T. 20G=70 J. P. 424=54 \V. R. 58G 

^21 Cox. C. C. 252=22 T, L. R. 033. 
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he was not satisfied that the evidence of' 
other alleged defalcations was necessary 
he has observed that the charge under 
all the counts was so distinct and precise^ 
that there was no need whatsoever of 
proving by indirect or deductive means- 
knowledge or practice and that except in 
so far as it was necessary for the purpose 
of introduction and explanation he pro- 
posed wholly to exclude all evidence as- 
to any other acts of defalcations of which 
the accused may be suspected to hav& 
been guilty and to confine the evidence- 
rigorously to evidence tending to connect 
the accused with the three counts with 
which he was charged in that ti*ial. 

Speaking for myself, I think, the- 
Crown is justified in attacking this order 
as not proper and one which misled the- 
Public Prosecutor in not tendering evi- 
dence of certain prior defalcations relied 
on by him in proof of the guilty intent of 
the accused. Under the circumtances, it 
has been necessary to examine the differ- 
ent acts of defalcations which the Crown 
wished to prove in the lower Court. The 
learned Assistant Public Prosecutor has 
enumerated twelve diUerent instances., 
and in doing so, he has travelled far be- 
yond para. 7 of his memo, of appeal in 
referring to alleged defalcations nob only 
in 1921, but also those in 1922 and 1923. 
Items Nos. 1 to 3, dealt with by the- 
learned Judicial Commissioner in his 
judgment, which I have had the privilege 
of I'eadiiig, refer to the year 1921 and the 
rest to the yeai-s 1922 and 1923. 

All the items may be conveniently 
divided in two parts : firstly, payments 
made to the opponent for slide advertise- 
ment either by cheques or otherwise and 
said not to have been specifically entered 
in the account books as such payments; 
and, secondly, the alleged temporary 
misappropriation of Rs. 5,000 which was 
the subject of a separate charge with 
certain other items in the second 
trial which was then pending against the 
opponent, and in which he was sub- ' 
sequenty acquitted- 

The relevancy of this evidence can 
only bo considered with reference to the 
third count, and it is, therefore, necessary 
to cai*efully scrutinize this count. The 
case of the prosecution is that on the 
31st May 1921, the accused caused 
Rs. 302-11-0 lo be debited in the account 
as having been paid to the Manager of 
the Sind Observe)' who is one Patel, bub 
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•tut no payment was made to him on 
that day, that on the 2nd August, 1924, 
the opponent received a cheque for Rs.260 
for the slide advertisement of Glaxo 
from Messrs. Katrak and Co., and on the 
4th Axigust 1924, he paid to Patel 
B.S. 360 instead of Rs. 302-14-0 in part 
payment of his bill, in cash and partly 
by cheques, one of which was the Glaxo 
cheque for Rs. 260 ; that he made no 
credit entry for Rs. 260 as I'eceived from 
Glaxo and Co., and no relevant debit 
or credit entries showing that 
Rs. 302-14-0 were not paid out on the 
31st May, and that Rs. 360 were instead 
thereof ijaid out on 4th August ; that tho 
"total sum for which he was accountable 
was Rs. 302-14-0 plus Rs. 260 ; that he 
paid Rs. 360 to Patel and that he had, 
therefore, misappropriated the balance 
of Rs. 202-14-0. 

It was admitted by tho complainant 
that in October 1924, when he taxed tho 
opponent for failure to account for tho 
cheque of Rs. 260 in tho account books 
he paid up Rs. 260 to him. It would, 
therefore, appear that the opponent had, 
as a matter of fact, ultimately overpaid 
the complainant by Rs. 57-2-0 on those 
two items. It was further admitted by the 
comi^Iainant that from 1920 up -to 1924 
no specific credit entries bad been made 
in the account books showing the different 
amounts received from slide or programme 
advertisements except a sum of 
Rs. 36 credited for programme advcitij^e- 
ments (1. 55, j). 28). 

The opponent was not charged with 
tho temporary embezzlement of 
Rs. .-02-14-0 on tlie 31st March 1924, 
and it was not possible for tbo Crown fo 
do so. The opponent admittedly ke]>t 
the cash, often-times extending to three 
or four thousands of )*upees, witli him- 
self and tljat if he wished to tomi^orarily 
accommodate himself with such a small 
exim of money as Rs. c02-14*0 it was 
convenient for him to do so witliout 
taking AjJim in confidence or making tho 
entry of jjayment to Patel. Ko evidence 
was offered of a similar entry of i)aynicnt 
to anyone else having been made or 
caused to bo made in tbo accounts. Ilis 
explanation was tliat tbo non-j)ay ment 
on that day was d\io to the ofiico of tlie 
St7id Observer having been shifted to 
another place of wliich lie was not 
aware and to bis having paid Rs. cCO 
when Patel called personally to settle 
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tho dispute over his bills, and that 
was in consequence of this personal 
settlement that Rs. 360 were given to 
him in part payment of his bills. 

The fact that the payment was made 
partly by a cheque is again equally ex- 
plained by a reference to the cash-lDook- 
Ex. 7. The sale of tickets between tho 
1st and the 4th August was Rs. 802-10-0 
only. The nominal cash balance on tho 
31st July was Rs. 1,295-6-0 which in- 
cluded cheques of the value of Rs. 1,246. 
The opponent had to make payments 
for salaries, the Government entertain- 
ment tax and other charges, aggregating 
to Rs. 1,800 which he paid on the 5th 
August. He was also required to keep 
in hand sufficient funds for his ordinai’y 
expenses, and though he could cash 
cheques or hand them over in part pay- 
ment of the liabilities of the Company, 
if once the cheques wei'e credited in 
tho account with tho Bank he could not 
withdraw money from the Bank. These 
facts sulficiontly account for this cheque 
of Rs. 260 being handed over to Patel. 

The Grown has urged that the failtiro 
to make the necessary entries was duo 
not to tho neglect of A]5pu who was 
admittedly an incompetent accountant 
but due to the intentional failure of tho 
opponent to inform him about the re- 
ceipt of tliis cbequo or due to the ex- 
press instructions given by tlie opponent 
to Ap])U (who, as suggested by the com- 
mittiTig MagisI.rate, was in collusion with 
the o)>ponent) not to make entries of 
sucli cheques to enable him to cmhezzlo 
moneys and that tho evidence of tho 
f.ailurc to make similar i>rior entries was, 
therefoi-e, udmi.ssil)lc‘. 

There are two obvious answers to it, 
fir.stly, tliat in 1922 and 1923 the ac- 
counts were kept by Ranghina an<l 
Bliaida during those \ears. Doth of 
ibein had been sent from Calcutta and 
were not alleged (o be in collusion witli 
the opponent ; and secondly, the com- 
l)lainanfc co»dd not jiossihiy urge that jno 
enti'ios of cheques I’cccived in i a>inen6 
of slide advertisements wcie made in 
the accotints for four years from the very 
time he bo»:ght tho Palace Theatre with- 
out his knowledge or concurrence. He 
manages 78 cinemas throughout India 
and knows that slides arc exliibitod 
evoT*y night and paid for. 

During the year 1924 no less than 34 
dili'erent slides were sliown at tho Palace 
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Theatre (vide the list Ex. 12) and it is 
nob alleged that payments I'eceived by 
the opponent in respect o£ any one of 
them iinds specific mention as such in 
the ledger and cash-book. The only 
entries of receii^ts which have been care- 
fully and scrnpilonsly made in these 
books refer to the sale of tickets and the 
entertainment tax payable to Govern- 
ment. Pull details of such entries were 
evidently required to be made for the 
satisfaction of the Government authori- 
ties and have lieen duly made. Monthly 
accounts were submitted to the com- 
plainant for fo il' years with no specific 
details of the cheques received for slide 
advertisements and without protest. 

It was nob tlie defence of the opponent 
and could not have been the case for the 
pro-^ccution that all such cheques were 
through mistake or inadvertence nob 
entered in the accounts so as to render 
tlie evidence of cheques handed over to 
the opponent and not entered in the 
hooks relevant to the issue. If the 
factum probaudum or the specific con- 
clusion to bo arrived at was wbotbor tlie 
cheque of Rs. 260 was not entered in- 
advertently but intentionally, and with 
tlio object of dofiauding and it was so'igfit 
to be proved by showing that tbo igli 
clioques ]>aid for slide advertisements 
were usually entered in the books a few 
of them including tlio cheque for Hi. 2G0 
were not so entered, tlie evidence would 
have lioen relevant. But it would, in 
my o])inion, be improper to load evidence 
of a few cheques not sjioci lica-lly credited 
in tlio account books, it as was the fact 
that no cheques of a JiUo nature liad 
ever been credited, and to the knowledge 
of the complainant. The object of lead- 
ing evidence of this nature under the cir- 
cumstances of the present case would 
have been noching more than to Jiiislead 
the jury and was i-ightly exchicled. 

The other alleged defalcation of 
Rs. 5,000 which was the subject-matter 
o^tho charge in Llie connected proceed- 
ings a^ain was not of a like nature so to 
be relevant to tbo present enquiry. It 
was sai<l tlial the opponent bad received 
Ks. 5,000 on 1 1th Pebrnary 1923, from 
the Mano'.a Stores as purcliase price of 
certain cinema outfit, ordered out by the 
Stores, jiaid by them in advance to the 
oiqioneut and which ho got credited in 
his iiersonal account in the Bank and 
which he subsequently paid over bo the 
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complainant. He was personally i*e3- 
ponsible to the Manora Stores for this 
amount till the outfit was handed over 
to them and found by them to bo in 
accordance with the contraot. The 
money was not received by the opponent 
as the Manager of the Palace Theatre 
and had nothing to do with his defalca- 
tions as such. The evidence under this 
head was not of the same specific kind 
as that in question, but of a dift'ei'ent 
character. This evidence again was 
clearly inadmissible : Amrttlal Ha-zra v. 
Kmperor (ll) and Einperor v. Panchit 
Dis (15). 

In view of para. 7 of the memo, of ap- 
peal, and the fact that the learned Assist 
ant Public Prosecutor was nob in charge 
of the Crown case at the Sessions trial, 

I entertain grave do.il)bs if the prosecu- 
tion wished to lead evidence of defalca- 
tions prior'to 1924. I, therefore, do not 
propose to go into them specifically and 
would observe that if at all any person 
could have relied on the evidence of 
such defalcations it was the ojipouent- 
Ho had already complained of th© 
manner in which the accounts were 
bei ng kept, and the excess he had in bis 
liands at the end of 1923. 

With regard to Items No?. 1 to 3 
which refer to 1924, it would appear tha’> 
evidence was as a matter of fact led in 
respect of Item? No?. I and 3. Item No. 1 
Avas acco 'dlng to the complainant the 
cau>^a causans of his suspicion and of 
making inquiries into the matter and 
Item No. .3 formed part of the very 
count with whicli the ojiponent was 
cliarged. Item No. 2 was a case- of more 
delay in making the entry and not a case 
of defalcation. In my ojnnion the 
learned Judge would have been quite 
within hi.s rights if !io had disallowed 
tlie evidence in respect of Items No?. 2 
and 4 to 12 on the merits as not being 
relevant to the tliird count. 

I am also not satisfied that assuming 
that this evidence was relevant, its exclu- 
sion has or could have prejudiced the 
Crown. .\ppu who was principally res- 
ponsible for failure to make jiroper 
entries in the account Ijooks wa« being 
withheld from the Court, and in tlie 

( 14 ) . ri 0 1 5J 4 2 'c » r 1)57~ ^ c. wrN.~^76=^^ 

I. C. .sirs -^21 C. E. J. 331. 

(15) [10201 47 C il. '■071 =24 C. \V. N. 501 

5S I. C. 029 -31 C. E. J 402 (F. B.). 
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absence of his evidence, the probative 
value of his failure to make the entries 
ill question would have been nil. It is 
true that the oiiponent made good cer- 
tain amounts due on the cheques for 
slide advertisements. His conduct in 
doing so, coupled with his insolence to 
the complainant which seems to have 
been the cause of this prosecution, was 
consistent with his innocence. The fact 
that he had made good the amount in 
respect at least of the cheques for Rs. 240 
and Rs. 260 Items Nos. 1 and 3 was be- 
fore the jury and if his making good 
these two amounts was considered by the 
jury as compatible with the innocence, 
evidence that ho had also made good the 
amount alleged to have been paid to him 
in 1922 to 1923 by Messrs. Ltokumal A 
Co., or by any other firm for similar 
advertisement charges would not hav’e 
mattered one way or the other. In my 
opinion the second ground urged by the 
learned Assistant Public Prosecutor, 
therefore, also fails. 

As the appeal fails on the merits it is 
hardly necessary to discuss'the jirelimi- 
navy objection raised by Mr. Elphinston 
as to the maintainability of this appeal. 
He has contended that as the only ground 
on which the appeal is based is tlie 
validity of two interlocutory ovdor.s, it 
is inconiiietcnt under S. 417, Criminal 
P. C., which lu’ovides for an appeal 
against an order of acquittal and no'; 
against an interlocutory order. In suj)- 
port of his contention he has roliotl on 
tlie dictum of Telang, J., in Qaet^n- 
Kmi)ress v. Vnjiyavi (1). The two orders, 
however, stan<l on dill'erent footings, aiul 
tlio i>assage relied on by the learned 
counsel clearly livings out the distinc- 
tion. An inf erlocutory order which has 
resulted in the acquittal of the prisoner 
on chargor for which he was tried, may, 
no douh*;, ho made a ground of a])])eal 
[under y. 4l7, Criminal P. C.. 13at where 
jtho interlocul ory order is an order 
Jpassed under S. Criminal P.C., refus- 
ing to add a fresli cliarge and for wliich 
a fresh prosecution is periiiissihle, in that 
■case there has been no acquittal of the 
.prisoner in resjiect of such additional 
'charge, and cannot, in my opinion, he 
jrelied on as a ground in support of an 
appeal again.'>t the acquittal on other 
[charges altogether. If an apjieal were 
preferred and allowed, the only relief the 
lappcllate Court would grant is to order 
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a fresh trial. This relief is open to the 
Crown even in the absence of an appeal 
being preferred and allowed. In such a 
case there would be no occasion for an 
appeal. The following observations of 
Telaqg, J., at page 428 clearly bring out 
the distinction between an interlocutory 
order refusing to add a new charge and 
an interlocutory order which has pre- 
judiced the enquiry on the very cliarge 
for-which the accused has been tried an<l 
acquitted : 

The order refiisiug to allow additional charge.4 
is not ail order which falls within those terms. It 
is not even an order which can be said to lorm 
tho basis of the order of acquittal, or a necessary 
condition of its tenability. An order, for in- 
sLauce, excliidiog as irrole\unifc a body of evi- 
dence tendered for the Crown might load to uh 
acquittal as a logical and inovitabio conse- 
quence. I do not wish, in the above remarks, to 
bo understood as saying that, in such a case, 
the Government on its appeal against tho ac- 
quittal would be bound by. the order exclud- 
ing evidence as one from which it could not 
appeal. 

With all due deference to the learned 
Judicial Commissioner I respectfully con- 
cur with the observations of Telang, J., 
and I am of the opinion that in the pres- 
ent case though tho order refusing to 
substitute a new charge was not ap- 
pealable, the order excluding evidence 
was one which could legitimately be 
attacked in an appeal against the order 
of acquittal and fell within the purview 
of 8. 417, Criminal P. C., 

I agree witli tlic learned Judicial Com- 
missioner that no grounds have been 
made out to justify our inteiforencc with 
the order of acquittal and that this i\]t- 
peal shouhl. therefore, he dismissed 

Appei! fit fintisseii . 
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KlI<:C.\Tl), J. C., AND HUI’C KAND 

Hilauaw. a. j. C. 

pcioi — Pi’o.secutor. 

V . 

Cjuk-iiiaii and others — Accused. 

Criminal Reference No, 43 of 1926, 
Decided on .'jtli August 1926, made by the 
Disc. Mag., Thar and Parkar, on Kith 
Marcli 1920. 

(rt) Crt^nincil trial — Tleiii-eon — Finding-^ cf 
fact of loicer appellate Court ivill be aecepted uji- 
less Ihei/ are based on no legal ei'idence. 

It is the settled practice of the Siml J. C.’s 
Court that in de.duig with revision applications 
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the Court accepts findings of the lower appellate 
Court as correct unless such findings are based 
on no legal evidence or are manifestly erro- 
neous. [P 41 C 1] 

ib) Crhiunal P. C., S. 439 (6) — AppU- 
cation for enhancemeitt of sentetvce — Accused cart 
challenge findings of fact only rvhen he has not 
appealed — // he has appealed and lost, ordinary 
rule governing revision applications will apply. 

Where an accused person has not appealed 
ngaiust bis conviction at all, it may be open to 
him to claim the right of attacking the findings 
of fact in the same manner and to the same ex- 
tent to which he could have done if he had ap- 
pealed to the lower Court. But he cannot claim 
the same privilege where he has appealed and 
lost, unless ho can bring his case within the 
ordinary rule as applicable to revision appli- 
cations. ‘ [P 41 C 2] 

5}* (e) Penal Code, S. 430— Act done on an- 

other's properly affecting it injuriously — Actual 
damage need not-be proved. 

Every person has a perfect right to do a parti- 
cular act 'upon his own laud, and 'if a person 
breaks open his bund or opens his own sluice, no 
one can complai’i of it, until some injurious 
consequence follows from it. As soon as such a 
consequcTjce follows, the injury and not the ori- 
ginal act, becomes a cause of action. In such a 
case the mischief would consist, not in breaking 
the bund, or in opening the sluice but in flooding 
or withering up the complainant’s crops. 

But where the property was not of the accused 
but Governmout property (kotwab) and the mis- 
chief complaiuod of as givifig a cause of action to 
the Crown was the change in the kobwah which 
diminished its utility and affected it injuriously, 

Held : it was not necessary 'for the Crown to 
rely ou the injury caused to the lauds of other 
persons who wore receiving w.ater as •giving a 
cause of action and to prove actual damage re- 
sulting therefrom. [P 42 C 2] 

^ (d) Penal Code, S. 430 — Section refer^ 

also to cases -where water is intended for U'-e by 
particular persort and diverted by accused to his 
own use. 

The words “ diminution of the supply of water 
for agricultural purpos.is ” in S. 430 cannot be 
limited to those cases only where tbo water has 
been allowed either to go waste or has been di- 
verted for non-agricultural purposes. The sec- 
tion read as a whole also refers to cases whore the 
water is intended for use by particular persons 
for particular purposes and is diverted by an ac- 
cused person for his own purposes 'though of a 
like nature : 34 H. I,. J. 20G ; 10 Bom. 183 .and 

35 Cal. 137, Rcl. on : 31 AH. 210, Bxpl. and 

nisi. [F 43 C 1] 

(e) Interpretation of statutes — i\Iargl7ial 
notes can be used to explain' ambiguity in sec- 
tion. 

There is no objection to Court's referrfug for 
the purpose of explaining the ambiguitj', if any, 
in the section to the marginal note : 4 All. 387 

and 20 Cal. 009. Bel. on. [P 43 C 2] 

(/) Criminal P. C., S. 239 — Sa^no tra^isactlon 
— Tests. 

Proximity of lime, continuity ’’of action and 
purpose, and such subsidiary acts as would make 
the co-accuscd particeps crimluls or an accessory 
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after the fact are the tests to determine whether 
an offence was committed iu the same transac- 
tion ; 1 S. L. B. 73, Foil, [P 45 O IJ 

T. G. miphinsion — for fcho Crown. 

Fatehchand Assitdamal and Dialmal 
Jahormal — for Accused. 

Rupchand Bilaram. A. J. C. — The 

accused were convicted by the First Class 
Magistrate, Umerkot, under S. 430, Indian 
Penal Code, and were sentenced to pay a 
fine of Rs. 150 each. Their convictions 
have been confirmed on appeal. The 
case has now come before us on a refer- 
ence made by the District Magistrate, 
Thar Parkar, for consideration of the en- 
hancement of their sentences. 

The accused have claimed their right 
under S. 439, Cl. (6), Criminal P. C., of 
being ijermitted to show cause against 
their convictions and have contended, 
first, that the prosecution evidence was 
interested and unreliable and that it 
should not havo formed the foundation 
for a conviction, secondly, that the joint 
trial of all the accused was illegal or at 
any rate irregular resulting in serious 
prejudice to them and, thirdly, that the 
offence, if any, committed by them falls 
under the purview of S. 426 and not 
under S. 430, Indian Penal Code. They 
havo further contended that the circum- 
stances of the case do not warrant the en- 
hancement of their sentences. 

Accused Nos. 1 and 2 are neighbouring 
zomindavs. Accused No. 3 is the em- 
ployee of Accused No. 2 and Accused No. 

4 is his son. The lands owned by Accused 
No>. 1 and 2 receive their water supply 
from the kotwab which is a Government 
canal taking off ex the Thar Wah. In low 
inundation seasons there is a deficiency 
of water in tlie kotwab and its snpj^ly is 
controlled and regulated by the Public 
Works Department. The kotwab is pro- 
vided with regulators at miles 4, 6 and 8 
from its mouth, and the sluices of the 
zemindari karias which take off from the 
kotwah are likewise provided with cer- 
tain mechanical contrivances called gates, 
which can be lowered .to any height 
thereby either wholly or partially cutting 
off the supply of water to the zemindai'i 
karias. Gates are provided with locks 
to prevent their being tampered with 
after they have been lowered. If one of 
the regulators is closed it has the effect 
of preventing water from flowing down 
and to head up against it to the required 
level so as to allow it to flow freely into 
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tbe zemindavl Icarias immediafcely above 
ifc. If the water does not rise to the 
required heifilit by closing the regulator 
then the sluices of the karias immediate* 
ly above the area which is ‘to receive its 
supply of water, are - reduced by the 
operation of the gates. Water -is supplied 
to each particular area by rotation, so as 
"to allow an equitable distribution of the 
supply of water amongst the different 
zemindars having their lands on the 
kotwah. 

The sluice of the karia of Accused No. 
1 is at 4 miles and 4 furlongs from the 
mouth of the kotwah and that of Ac- 
cused No. 2 is a furlong lower down and 
on the opposite side of the bank. The 
case for the prosecution was -that the 
zemindars between the 4th and 6th mile 
received their supply of water up to the 
midnight of the 20th of Juno 1925, when 
the regulator at the 6th mile which up 
to that time had been closed was lifted 
up so as to allow the water to flow down 
freely up to the 8th mile, and as the 
water was nob expected to head up at 
the 8th mile regulator to the required 
height, Vassu, a Darogah of the Public 
Works Bepartnaent commenced lowei'ing 
the gates of the zomindari karias on the 
morning of the 21s0 of June so as to cub 
off the supply of water of ail the karias 
above the 6tli mile to the extent of half 
and that after ho had lowered the gates 
of the karias of Accused Nos. 1 and 2, 
they tampered with the locks and drew a 
full supply of water for tlieir lands there- 
by seriously affecting the utility of the 
kotwah aud causing a diminution of the 
supply of water for agricultural purposes 
below the Gfch mile. On these facts, the 
accused have been convicted. 

With regard to the first i^oint, it is 
urged that it is open to the accused to 
attack the findings of fact of the learned 
Sessions Judge as if this was a first ap- 
peal. I can find nothing in S. 439, Cl. (6) 
to warrant the suggestion made on behalf 
of the accused. It is the settled practice 
of this Court that in dealing with revi- 
sion applications the Court accepts find- 
ings of the lower appellate Court as cor- 
rect unless such findings are based on no 
legal evidence or aro manifestly erro- 
neous. No sufficient reasons have been ad- 
vanced to show why this rule should nob 
be followed in the present case. In my 
opinion the evident object of enacting 
01.(6) of S. 439 was that an accused per- 
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son should not be denied an opportunity 
of challenging the findings of fact where 
he had remained content ‘on account of 
the light sentence inflicted upon him and 
had. therefore, nob cared to resort to a 
higher Court to have his 'conviction set 
aside. It is highly improbable that it 
was the intention of the Legislature to 
confer on an accused parson any more or 
greater rights than ha could have claimed 
if he had of his own accord moved the 
higher Court for having his conviction set 
aside. The words used by the Legislature 
in S. 439, Cl. (6) are : 

That he shall be entitled to show 
cause against his conviction." 

The extent and the mode in which an 
accused person can show cause against 
his conviction have not been defined. 
Where, therefore, an accused person has 
not appealed against his conviction at all, 
it may be open to him to claim the right 
of attacking the findings of fact in the 
same manner and to the same extent in 
which he could have done if he had ap- 
pealed to the lower Court. But he can- 
not, in my opinion, claim the same i>rivi- 
lege where he has appealed and lost. I 
think it is not open to the accused in the 
circumstances of the case to challenge 
the findings of fact unless they can bring 
their case within the ordinary rule as ap- 
plicable to revision applications. The 
conviction of the accused is based on tlie 
evidence of three eye-witnesses, namely, 
Wasu, the Muccadam, and the two lessees, 
Purtoomal and Assandas, who i^ossess 
lands below the 6th mile, and also the 
evidence of the Sub-Divisional Officer to 
whom a report was made, and who visited 
the scone of the offence on the following 
day and fotind that the gates had been 
tampered with. The evidence of the eye- 
witnesses has been attacked as interested 
and our attention has been drawn to 
certain ininor discrepancies as to their 
movements before and after the accused 
are said to have tampei-ed with the gates. 
The learned trj-ing Magistrate who ob- 
served their demeanour was satisfied 
that their evidence was substantially 
tr\7o and that ifc was amply corroborated 
by the evidence of the Sub-Divisional 
Officer. In this estimate of their evidence 
the learned Sessions Judge has agreed. 
The accused have failed to convince us 
that there are any grounds which should 
induce us to come to a ditt'erent conclu- 
sion or to hold 'that their conviction was 
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not "based either on legal evidence or on 
evidence which was'manifestly erroneous. 

With regard to the second point again 
the joint trial of the accused deiJends 
upon the question whetlier tlie olfence 
committed l)y them formed j^avt of the 
same transaction or not. This was a 
QTiestion of fact pure and simijle. The 
Crown case was that all the accused had 
acted in concert in committing the 
offences and had tampered with the gates 
at tlie same time within tlie prese)ice of 
one another. Wasu stated in the lower 
Court that at (he very time that the 
Accused Kos. 2 to 4 raised the gates of 
their sluice Accused Ko. 2 shouted 
out to Accused Ko. 1 that lie .should do 
likewise and that he should not delay. 
This statement, if true, coujiled with 
the other circumstances of the case, was 
prima facie evidence that the accused 
liad acted in concert. The accused failed 
to raise the jilca of want of jurisdiction 
either in the first Court or in the appel’ 
late Court. And in the absence of any 
special circumstances which do not exist 
in the juosent case, this plea does not 
<lescrvo much consideration at our hands. 

1 am not satisfied that the joint trial of 
Accused No. 1 and Accused Kos. 2 to 1 was 
not jusUllod or tliat it has resulted in 
any |.icjudice. 1 may further mention 
tliat when questione<l whether tlie ac- 
cused wore prepared to stand a fresli 
1 rial, tlioir learned iiloadcrs after consul- 
ting tliem stated to the Court that in the 
event of fclio Coui't lioing of the opinion 
t hat if a fresli trial was t-o lie ordered, 
t lioy vvouliJ pi\ fer to waive tlie objection. 
This in itself is an admission on tlieir 
j)art that there has fieon no serious pre- 
judice to tlieni. 

The third iioin!. require-} more serious 
consideration. In the first place, it is 
contended that as there wa-^ no pioof 
that the zemindars below tlio (illi mile 
had suffered any loss hy the diminution 
of the supply of water. Mm accused could 
not be convicted of miscliiof. Reliance 
was placed on two cases of the Madras 
High Court reported as Appatlute Side 
Proceed itujs 22/id Octoler 18G8(l): and 
AppoAl ite Side Proceedings \'2th N^veni- 
her 1874 (2) wliere no actual loss had 
been caused to anyone uji to the date of 
tlie cliargo and no offence was held to 
have been committed- In each of those 

“(I) 4 M. H. C. R. App. 15. 

(•2) 7 M. H. C. R. 3‘J. 
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cases, the only property that was actually 
changed was the land of the accused and 
so far as the situation of water was 
altered, that w'ater if it was the property 
of anyone was the property of the accused 
so long it was on his own land. As 
pointed out in para. 18 of Mayne’s Com- 
mentary on the Indian Penal Code, everyj 
person has a perfect right to do a parti- 
cular act upon his own land, and no one 
can complain of it, until some injurious 
consequence follows from it. As soon 
such a consequence follows, the injury ^ 
and not the original act, becomes a caused 
of action : Backhouse v. Bonomi (3) and 
Barley Main Colliery Co. v. Mitchell (4). 
In such a case the mi.schief would consisti 
not in breaking the bund, or in opening 
the sluice but in flooding, or withering 
up the prosecutor’s crops. The observ'a- 
tions in the judgments of Mr. Justice 
Seshagiri Aiyav and Mr. Justice Mooi-e in 
Kullappa Naicker v. Paleni Animall (5) 
referring to and following the two earlier 
decisions mentioned above were likewise 
based on tlie assumi^tion that the bund 
which had been damaged was not proved 
to belong to the complainant. In the 
jjre.'-ent case, liowever the Kotwab and 
the gates of sluices are iiot the property 
of the accused but Government i)roperty 
.and the mischief com}>lainod of as giving 
a cause of action to the Crown was the 
change in tlie Kotwah which was Govern- 
mont property which diminished its 
^itiliby and affected it injuriously. In 
(ho circumstances, it was not necessary 
for the Crown to rely on the injury 
caused to the zemindars l^elow Mio si.xthi 
mile as giving a cau-se of action audj 
to prove actual damage resulting there- 
from. It was sullicienfc for the Crown 
to x)rove either that the accused in- 
tended to cause or knew that they 
were likely to cause wrongful loss or 
damage to the zemindars below the .six 
mile. The accused knew that the supply 
of water to the Kavias had been reduced 
with the object of giving a fuller stipply 
of water to the zemindar below the sixtli 
mile, and they may, therefore, be fairly 
presumed to have known that by taking 
lai^er qtiantity of water tlian they 

(3) [1861] y H. l."cT oda^^rTTjTQ. B. i«i^ 

u W. R. 709=4 E. T. 7S4=7 Jur. N. S. 

909. 

(4) [IRSGl 11 C. 127=-51 J. P. 148=65 E. J. 

Q. B. 529=54 E. T. 882. 

(5) [1920J 11 L. W. 148=54 I. C. G17=(1920) 

M. NY. N. 131. 
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were entitled to after the period of their 
rotation was over, they wore likely to 
ca'ise wrongful lo?3 to the ;5emindars be- 
low the sixth mile. All the 'ingredients, 
therefore, of the offence of mischief as 
delined by 3. 425 wore sufficiently esta- 
blished. And there was no further onus on 
the prosecution to prove actual damage- 

It was next urged that in any case, the 
a 2 t of the accused docs not amount to an 
offence under S. 430, I. P. O. The section 
reads as follows: (Here section is quotei). 

It is urged that as the accused admit- 
tedly used water for agricultural pur- 
poses though for their own, there was 
no “ diminution of water for agricultu- 
ral purposes,'* but on the contrary the 
supply of water was used for stTch pur- 
poses. Reliance has been placed on the 
judgment delivered by inc as a Single 
Judge on the Sessions Court Side in 
ChangoiJi'il v- The Croivu, Criminal Ap- 
peal No. 253 of 1925, wherein I accepted 
that view. Reliance has also been 
placed on the well-established canon of 
construction that a penal statxite must 
be construed, strictly and that as so 
construed, the first part of S. 430 doe's 
not contemplate the case where the 
water had actually l>ejn used for agricul- 
tural puri)05cs by the accused. 

On a further consideration of the iioinb 
I am afraid the words “ diminution of 
the su])ply of water for agricultural pur- 
poses ” cannot be limited to tlioso ca^es 
only where tiie water has been allowed 
either to go waste or has been tliverted 
ifor uon-agricultural purposes. The soc* 
jtion read as a wliolo shows clearly that 
it also refers to cases where the water 
is intended for use by particular per.sons 
for partic^ilar puigjoses and is diverted by 
an accused per.sou for bis own jjurposes 
though of a like nat ire. The woivls 

diminution of the supply of water ” 
apply equally to water fo • animals which 
are property. This can only refer to 
animals which are tljj ijropcrty of a par- 
ticular person and, therefore, provide for 
punishment of a person w^ho diminishes 
the water supply inten«led for animals of 
a particular person Ijy using it for his 
own animals as well. Similarly with 
regard to "any manufacture" the diminu- 
tion of supply has reference to tlio manu- 
facture of a ])articular person. In Chi- 
dttmbardm Pillai v. M aUaniad Khan (b) 

((3) [1018} 34 M. E. J. ‘/oa — ii L. C. j'«0 = 23 
M. E. T. 248. 


while dealing with the question whe- 
ther S. 430 was limited to acts of 
waste only pure and simple, Napier, J., 
has taken a similar view of the section 
and has pointed out that the section has 
reference to the actual utilization of the 
particular water by iiavticular persons 
who are deprived of it, by the mischief 
complained of and nob to the use to 
which such water is put by the accused. 

If there is any doubt of this point, it 
is sufficiently removed by the marginal 
note to the section which refers to “ Mis- 
chief by injury to works of irrigation or 
by wrongfully diverting water.” What- 
ever may be the English rules as to the 
effect of the marginal notes, there ap-| 
pears to be no objection to my luJerring} 
for the purpose of exiilainiug the ambi-j 
guiby, if any, in S. 430 to the marginal- 
note which has been admittedly published! 
by the Legislature as part of the section. 
See Lai Singh v. Kiinjan (7), Kameshar 
Prasad v. Bhikhan I^ai'ain (b) and 

Adinini strator-Qenerdl of Bengal v. Prein 
Lall Mnllick (9). The marginal n-^te 
clearly shows that tlie section was inten- 
ded to provide for wrongful diversion of 
water, that i.s, diver.sion from the specific 
pnrpo.se for which it was intended at the 
time of the offence. In Bamakyishn i. 
Che.tti V. Palaniandi Kudainhar (lO;. 
Qneen- Bni press v. Jagannath Bh / knj i 

B.'iave (11), Chetujmna Naidn v. Em- 
peror (12) and Emperor v. Shnik .4r//(l-0 
a diversion of water by an accused for pur- 
poses of his own tlu>ugh in some cases of 
a lik ‘ natur.) for wliicli it was intended 
has h Jon held to fall within S. 430 

In B nisi V. Emperor (14) Mr. .Justice 
TubdalJ sitting as a Single Jedge altered 
the conviction of the a.5CUS0d from one 
under S. 430 to oue under S. 42(5 thongli 
he maintained the same sentence against 
tlio accused. And in doing'so his Lordsbijj 
observed at p 211 (of 34 ^4/E) as follows : 

TliG object of this application i.s really to 
secure -a reduction of scutcnce. I have oxaininod 
the record, and there is nothing in the evidence 
to show of what class the c.'tnal was, the bank 
of which was cut ; that is, whether it was the 
ba ik to the main c.aual or of a distributarv. It 

(7) [l.‘<8-i} -4 aTi. 387‘=^rH^2) A. W. N. .Sj. 

(H) [ 189.3} 20 Cal. 009. 

(9) [1894} 21 Cal. 732. 

(10) [1870] \ Mad. 209. 

(11) [IBHOJ 10 Horn. 1.83. 

(12) [1911] 2 M. W. N. 319=12 I. C. 027-12 

Cr, T.. J. 5.S1. 

(13) [1908} .35 Cal. 437 = 12 C. W. N. 1534. 

(14) [1912] 34 All. 210=13 I. O. .829=:) A I, 

J. 162* 
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is impossible in the absence of evidence on the 
point to hold that the act done was one which 
caused or was likely to cause a diminution of 
the supply of water for agricultural purposes. 
It ai>p?ai‘s that the applicants wanted it for the 
purpose of sowing their field. As they were 
unable to obhiiu it in a lawful manner, they 
proceeded to steal it. As the record stands, it 
is impossible to uphold the conviction rinder 
S. 430 of the Indian Penal Code. 

There is nothing in this judgment to 
show that the use of the water by the 
accused for agriculturial purposes of his 
own was by itself considered sufficient to 
reduce the offence to one under S. 426, 
Indian Penal Code. As a matter of fact, 
that i^oint appears not to have been 
raised in that case and was not decided. 
Moreover, as the sentence of^imprisonment 
was not reduecd, the jioint at issue was, 
thej-eforo, hardly material. The only 
other case to which our attention has 
been drawn is liar Narai)h v. Emperor 
(15), where in the absence of reliable 
evidence to prove the requisite intention 
or knowledge on tho i^art of the accused 
person that a diminution of water was 
likely to be caused by the act complained 
of, Mr. Justice Walsh altered the con- 
viction to one under S. 426- 

Wliat quantum of evidence is sufficient 
to prove knowledge that a diminution 
of water was likely to be caused in any 
particular case must dejicnd upon the 
facts of that case. So far as tho circum- 
stances of tliis cas 0 *are concerned hardly 
any evidence was required. Tho elabo- 
rate arrangements made by the Public 
Works Department for controlling water 
and wrongful tapping of water by the 
acc\>sod after tlicir turn coupled with 
the fact that the water did not rise to 
tho required lieight at tha 8th mile 
formed a very strong stihstrafcum for 
holding that the diminution of water 
caused by the wrongful act of the accused 
■'vas likely to result in injury to the 
;^ommdavs below tlio 6th mile. 

I liold, tlioroCore, that tlie accused 
have bjen rightly convicted under S. 430, 
Indian Penal Code. (Tlio judgment then 
dealt with the extomiating circumstance s 
in favoiir of tlio a,cc‘asod and enhanced 
tho line in ca^o of Accused I and 2 to 
Ps. 500 and Its. lODO respectively and in 
the case of Accused Nos. 3 and 4 main- 
tained the same lino). 

Kincaid, J. C. — (Aftoi* sstbing out tho 
acts the judgment proceeded. At, the 

(1>> [leiul 11 All. 599=:51 I. C. 201=17 A.L. 

J. oso. 
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hearing the learned pleaders for the appel- 
lants relying on S. 439 (6), Criminal P. O., 
went into the merits of the case and 
argued strenuously that the findings of 
fact of the lower Courts were wrong. 

Now S. 439 (6) runs as follows : 

I^otwithstauding anything contained in this 
section , any convicted person to whom an op- 
portunity has been given under sub-S. (2) of 
showing cause why his sentence should not be 
enhanced shall, in showing cause, be entitled 
also to show cause against his conviction. 

Still as I read this section, it does not 
override the time honoured practice of 
the High Courts of India not to upset» 
save in exceptional circumstances, concur- 
rent findings of fact of two lower Courts. 
The section must be interpreted consis- 
tently with that practice. In other words, 
while it is open to an accused person 
while showing cause against the enhance- 
ment of his sentence, to show cause 
against his conviction, the High Court 
will not interfere lightly with that con- 
viction if supported by the findings of 
facts of a Magistrate and a Sessions 
Judge. Here the Magistrate tried the 
case with great care and bot-h Magistrate 
and the Sessions .Judge wrote excellently- 
considered judgments. In these circum- 
stances this Court will not disturb their 
findings of fact. 

Several legal iioints were raised in 
arguments. The first was that the 
ofl'enco was not one under S. 430, I. P. O. 
As I road S. 430 two matters have to be 
proved to obtain a conviction, viz.. (1) 
that mischief has been caused ; (2) that 
tho mischief done took the form of doing 
an act which caused or which the 
offender knew to he likely to cause a 
diminution of the supply of water for 
agricultural purposes. Hero undoubtedly 
the accused must have known that they 
were likely to caxise loss or damage to 
the lower riparian proprietors by open- 
ing their karias. They, thei’ofore, com- 
mitted mischief and the form that the 
mischief took, was, causing tho said pro- 
prietors a diminution of water for agri- 
cultural purposes. It has been suggested 
that there was no diminution of the 
water for agricultural purposes as even 
the stolen water was so used. But that 
is not the correct w’ay to interpret the 
section. S. 4c0 only deals with an 
aggravated from of mischief as defined in 
S. 425. The diminution of water for 
agricultural purposes is only one of the 
kinds of mischief that the Code punishes. 
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It doss not mattov whether the stolen 
water is afterwards used by the thief for 
his own acricultural purposes. It is 
sufficient if mischief is caused to the 
sufferer and that by that mischief his 
agricultural water is reduced. 

Again it has been argued that evi- 
dence must be led to show that loss to 
the crop actually ensued from the act of 
the accused. Rut this is an impossibility. 
No one can tell whether a crop will or 
will not grow, whether it gets water 
or not. All one can say is that if it 
gets more water it is likely to grow 
better. If it gets less water, it is likely 
to grow worse. In this case the act of 
the accused certainly reduced the water 
in the canal. There was, therefore, less 
water for the lower riparian owners. 
The act of the accused in opening their 
sluices was thus likely to cause these 
lower owners loss. 

Finally it has been contended that 
there was a misjoinder of charges. 
Pratt, J. C., in Crown v. GJuilam (16) 
observed : 

I agree with my learned colleague that the 
area of facts covered by the expression ‘ same 
transaction * cannot be exactly defined. They 
vary with the circutnstances of each case. The 
nearest approach to definition is supplied by the 
tests suggested in the ease of Pakirapa and Bala- 
bhai, i. e., proximity of time, continuity of 
action and purpose, and subsidiary acts as would 
make the co-accused particeps crimlnis or an 
accessory after the fact. Where these tests ap- 
ply, there can be no doubt. 

Here all theso fcosfcs were satisfied. 
Liukman and Mahomed Din, with his son 
and servant wero all pre5ent at the samo 
time and the same place. They both 
did tho same act, namely, tho breaking of 
the locks on their sluices. They evidently 
had the samo purpose because when 
Ijukman hesitated, Mahomed Din shouted 
to him not to delay. There was, there- 
fore, no misjoinder of charges. 

I now return to tho question of en- 
hancement of sentence. The offence 
committed by tho accused is an exfcerraely 
grave one and one, as the learned District 
Magisirate has observed, very difficult to 
detect. Had I been sitting alone, 1 
shculd certainly have inflicted a sen- 
tence of impri-soument •, in order not to 
differ from my learned brother I agree to 
enhance merely tho linos imposed on 
Accused Nos. L and 12. The Accused 
No. 1 is sentenced lo pay a line oC 
Rs. 500 and the Accused No. 2. who was 
(10) [l‘J0GJ 1 S. Jj. R. 73=:^ Ci\ L. J. 191. 
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the ringleader is sentenced to pay a fine 
of Rs* 1,000. The tines of the other two 
accused are confirmed but not enhanced. 

The extra money to be paid on or 
before 12th August. The bonds exe- 
cuted by them to continue. 

Sentence enhanced. 
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Kincaid, J. G. and Bardee, A. J. C.. 

Empero} — Prosecutor. 

V. 

Khuda Biix and another — Accused. 

Griminal References Nos. 112 and 123’ 
of 1926, Decided on 28bh June 1926,. 
mado by tho Dist. Mag., Larkana. 

(а) Criminal P, C., Ss. 435 and 433— Scope. 

Section 433 must be read with S. 435. fP 45, C 2] 

(б) Criminal P. C„ S. 438 — Remarl(<i in Ses- 
sions Judge's judgment — District Magistrate 
cannot refer. 

The Sessions Judge is not a Criminal Court 
inferior either to the District ^lagistrate or the 
Sub-Divisional Magistrate, neither of whom 
is empowered b 5 ' law to make reports to the 
High Court takiug exception to certain remarks 
of the Sessions Judge in the course of his fud"- 
ment : l S. L. B. 40 Cr., FoU. CP 4C, C Ij 

Judgment. — We propose to deal with 
two Griminal References Nos. 112 and 
129 of 1926 together. In both matters, 
tho learned District Magistrate has for- 
warded to this Court co]')ies of letters 
from the Sub-Divisional Llagistrato, 
Dai'kf^ua (Mr. Davies). The learned Sub- 
Divisional Magistrate lias criticiisod in 
tliem the action of Mr. Sanders, the 
learned Sessions Judge, and has taken 
exceptions to certain remarks niarlo by 
the learned Sessions Judge in the course 
of his judgments. These letters tho 
learned District Magistrate has forwarded 
to us for suitable orders. 

Wo ha \'0 had the advantage of hearing 
tho learned Public Prosecutor in these 
matters and ho lias drawn our attention 
to the wording- of S. lyfi and S. 438 of tho 
Criminal P. C. As it seoms to us S. 438, 
must bo read with S. 435. Althongli tliej 
Sessions Judgo or the District Magistrate! 
may under S. 438 report the results of 
his examination of proceedings to tho 
High Court for their orders, still those 
proceedings may he, as laid down in 

S, before an i nfoi'ior 

criminal Court. Now, the Sessions Judge 
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is not a criminal Court inferior either 
jto the District Magistrate or the Sub- 
rDivisional Magistrate. Neither the 
Ilearned Snb-Divisional Magistrate nor the 
ilearned District Magistrate was, therefore. 
I^mfowered by law to make these reports 
jto this Conrt. A similar view was ex- 
’pressed by Grouch, A. J. C., in the case 
of Crown v. Shah Nawaz (l). And we 
cannot do better than quote that learned 
Judge's own words : 

Now it is clear from the tenor of the rulings 
quoted, especially from that in Queen'Empress v. 
Karatndl (v), that the High Courts have every- 
where regarded as objectionable the submission 
by a District Magistrate of a report in criticism 
of orders passed by the Sessions Court, and it is 
evident that the entertainment of such reports 
as a matter of ordinary procedure could lead to 
nothing but friction between the local autho- 
rities and woxild be apt to prove detrimental to 
the administration. 

While, therefore, we do not debar ourselves 
from exercising the powers conferred on us by 
S. 439. from whatever source the information 
calling for our interference may reach us. wo 
must at the same time express our view that, 
«iive in exceptional cases, it is undesirable that 
we should entertain reports of this character, 
emanating from, and based upon, no other autho- 
rity than the sole and independent opinion of 

the District ^fngistrato In cases, 

therefore, where that oflicer feels it necessary 
to call into question the adequacy of a son- 
reiicc passed by the superior Court, wo think 
tltat lie should not ln‘stiuct but inform the 
Public Prosecutor ; and it will then be opett to 
rhat functionary, after taking such measures as 
arc suggested by Mr. Justice Straight in Queen- 
Empress V. Shere Singh (3), and subject to anv 
general or special instructions that ho may 
receive from the Docal Government, to lav the 
matter before us of his own initiativo, should ho 
deem that the circumstances require it. 

Wg do not think hero there are any 
special circumstances tliat would justify 
us in exercising the powers conferred by 
8. 439, apart from the reports of the 

learned District Magistrate. We, there- 
fore, dismiss the references and order the 
record to l>c returned. 

References d isyiiissed . 
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Kennedy and Rupchand BiiiARAM, 

A. J. Os. 

Bamsinfj JabaUing — Plaintiff — Appel- 
lant. 

V. 

P'lrsram and anotho — Defendants — 
liospondents. 

Second Appeal No. 13 of 1924, Decided 
on 4th March 1926, from the decree of 
the Dist. J., Sukkur, D'- 20bh December 
1923, in First Appeal No. 94 of 1923. 

^ Transfer of Property Act, S. (jO—English 
principle that in mortgages time is not of the 
essence does not apply in India — Limitation Act, 
Art. 148. 

The doctrine of equity rccognisssd by the 
Euglish Courts that the time stipulated iu a 
mortgage-deed is not of the essence of the con- 
tract has no application ia Iiidia, in the absence* 
of statutory law or any established practice to 
that effect and therefore on the breach of the 
condition of re-p.ayment, ihe ocntract executes 
itself, and the transaction is closed and becomes 
one of absolute sale without any further act of 
the parties or accountability between them : 1 
Mad. 1 P. C., Foil. 

Even ill Siud the Court would not permit the 
mortgagor to xc-open the transaction entered 
into before the extension of the Transfer of Pro- 
perty Act to Sind and redeem the property if the 
time for payment was p.issed . X S. S. D. 301 and 
1 S. L. R. 96. Ref. [p 48 C 2J 

Tolasing Khiishalsing — lov Appellant. 

O. A. Kikla — for Respondents. 

•Judgment. — This second appeal arises 
out of a suit for redemption of an alleged 
mortgage or mortgages. The plaintiff- 
api5ellant is the son and legal representa- 
tive of ono Jahalsing, the original mort- 
gagor. The defenclan tsTospondents are 
the sons and legal representatives of ono 
Choithram, the original mortgagee. It 
appears that on July 12, 1900, Jabal- 

sing mortgaged without possession certain 
agricultural lands hearing Survey Nos. 47, 

48 and 49 to secure the payment of a 
loan of Rs. 1,260. Hu made default in 
payment. On Juno (>, 1901. the parties 

submitted their disputes to private arbi- 
tration by a reference which iiiter alia 
recites that Jabalsing was not in a posi- 
tion to pay tho debt, that he was pre- 
pared to sell the property to Choithram, 
and that the arbitrator was empowered 
to decree tho sale of tho property on 
such terms as he thought fit. 

This reference resulted in a consent 
decree being passed in Suit No. 739 of 
lOOl in terms of the award passed by the 
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arbitrator. The award is inartistically 
drawn up and is not free from circumlo* 
cutioa and redundancy. Paragraph 1 
of the award recites that the mortgaged 
property is sold to Ghoithram by virtue 
of the award for the sum of Rs. 1,260, 
tliat Ja))alsing has no interest therein, 
and that he would get the name of 
Oljoithram brought on the revenue 
r ecords in jilace of his own name. Para- 
;jraph 2 allows Jabalsing three years' 
time to pay Rs. 1/260 by two instalments, 
the first instalment of Rs. S06 on or be- 
fore May 6th, 1903, and the second in- 
stalment of Rs. 95 4 on or biifore June 
6th, 1901, and provides that on due pay- 
>nent of the two instalments Jabalsing 
would be entitled to get back the pro- 
perty, and on his failure to pay either 
instalment he would liave no claim to 
the land and would effect the necessary 
mutation of names in the revenue regis- 
ters. 

Paragraph 3 declares that the posses- 
sion of the property was to be in the 
hands of Ghoithram who was at liberty 
to cultivate it or not and in the event of 
his realising any produce ho was to 
account for it to Jabalsing. Paragraph 
■4, however, in clear terms declares that 
Jabalsing was to remain in physical pos- 
session of the inoperty and to enjoy its 
produce, and that in the event of liis 
making default in payment of the instal- 
ments Ghoithram had the right to obtain 
possession and get mutation of names 
effected in execution proceedings. Para- 
graph 5, which is the last paragraph of 
the award, reiterates with greater em- 
phasis what is stated in paras. 1. 2, and 4 
and makes no mention of the terms of 
para. 3 of the award. 

With tlie object of paying Mio first 
instalment of Rs. 806 Jabalsing made 
certain arrangements with one Uclhowdas, 
and he, Udhovvdas, and Ghoithram again 
submitted their alleged disijufros (o a 
private reference, which resulted in an 
award made a decree of tho Gourl; in 
t?iiit No. 850 of 1908 })y wliich Glioltli- 
fum relinquished his rights over Survey 
No. 47 and Udhowdas was declared to he 
it.H owner, in consideration of liis bavin*’ 
paid Ry. .806 to Ghoithram as tho amount 
due on the first instalment and a further 
sum of Its. 802 to Jabalsing for liis own 
use. 

This award, which is more precise, 
declared bliafc Jabalsing would remain in 


possession of the survey number and 
enjoy its produce, that he would pay 
three instalments of Rs. 48 each on the 
46h of May in each of tlie three years, 
1904, 1905 and 1006, and pay Rs. 46-4 on 
May 4th, 1907, and on his doing so he 
would be entitled to get back the land 
from Udhowdas. If he made default in 
payment of any instalment, Udhowdas 
would liave the right to get possession 
of the survey number, and have mutation 
of names effected in execution proceed- 
ings, and Jabalsing would have no fur- 
ther right therein. 

On May 5th, 1904, Jabalsing and 
Ghoithram put in a consent application 
for a ljusbmenb of the decree in Suit 
No. 739 of 1901 which recites that Jabal- 
sing had received Rs. 400 fioin Ghoithram 
as consideration for the out and out sale 
of Survey No. 49 and two acres out of 
Survey No. 48 out of which he had paid 
Rs. 337 in part satisfaction of the second 
instalment and had obtained one year's 
time to pay the balance, and that in the 
event of his failure to pay same within 
tho time allowed Ghoithram would be- 
come the owner of the remaining portion 
of Survey No. 48 and bo entitled to get 
possession thereof and to have mutation 
of names effected. 

Jabalsing made default in payment of 
the instalments to Udliowdas and also of 
the balance of the amount to Ghoithram. 
On January 1st, 1907, Udhowdas obtained 
possossion of the land transferred to him 
under the decree of 1903 and in his turn 
sold to Ghoithram. 

In March 1907 Ghoitliram obtained 
]>03session of tlie remaining portion of 
Surv'oy No. 48 and got mutation of names 
effected by applying in execution pro- 
ceedings in Suit No. 739 of 1901. Ghoith- 
ram and his heirs continued in possession 
of the land till 1921 when the present 
suit was Instituted. 

It is contended on liohalf of the plain- 
tiff that tho award in Suit No. 78f) of 
1901 creat;.‘d a usufructTiary mortgage in 
favour of Ghoithram, and nothing more, 
and that ho was entitled to redeejn tliat 
portion of Survey No. 48 which Ohoitli- 
raui got possession of by applying in 
execution proceedings in that suit. It 
IS furtlicr urged that in any case both tho 
award-j in Suit No. 7; 0 of 1901 and in 
Suit No. 850 of 1903 at most amounted 
to mortgages by way of conditional sale 
and that the ijlaintiff was, therefore. 
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entitled to redeem both the Survey 
Kos. 48 and 49 on payment of the 
amount due in respect of the said mort” 
gages- 

Por the purpose of proving that the 
first transaction amounted to a usiifriic- 
tvary mortgage, the learned jdeader for 
the plaintiff has placed great reliance on 
para. 3 of the award, and has urged that 
as soon as Ghoithram obtained possession 
of any portion of the land in execution 
proceedings, he was bound to account 
for its i)rod\ice to the mortgagor. 

We are unable to accede to his con- 
tention. We must read the award as a 
whole and as far as possible give effect 
to every imrt of it. The cii'cumsfcances 
leading up to the reference and the 
award, as also the subsequent conduct of 
the i^arties, is against any supposition 
that the award was cither intended to 
create, or was treated as having created, 
a usufructuary mortgage. Jabalsing had 
made default in payment of Rs. 1,260. 
Ho was preijaved to soli tho property 
to Ghoithram. Ho left it to tho arbitra- 
tor to settle the terms and the arbitrator 
allowed him three long years to iDay up 
tho principal amount and made Choith- 
ram to forgo interest for that period 
subject to the condition that if he failed 
to pay the instalments his equity for 
redemption was to ho extinguished. 

It is not difficult to reconcile para. 3 
of the award with tho rest of it, if it bo 
assumed that the arbitrator was anxious 
to give tho transaction an apiiearanco of 
asi out and out sale by declaring that 
Ghoithram was in judicial possession of 
the land from the date of the award and 
at tho same tirao to secure to Jabalsing 
tho enjoyment of flio jiroduce of his 
land so long as ho acted up to tho terms 
of tlio award l)y furtlier declaring that 
in tho event of Ghoithram taking physi- 
cal possession of the land in his right 
as owner, ho should account for the 
))rodnco to Jabalsing during tho period 
in which Jabalsing had made no default. 

Clause (3) was never intended to be 
acted upon and was not acted upon, 
•labalsing was conscious tliat his rights 
of redemption would ho irretrievably 
lost if ho made default as is shown 
by his anxiety to enter into tho sub- 
sequent transactions and by the fact that 
during his lifetime he nevor claimed to 
redeem tho property. 


We have no hesitation in holding that 
the award in Suit Ho. 739 of 1901 did. 
not create a usufi'uctuary mortgage at 
all. The first contention of the plaintiff^, 
therefore, fails. The second contention 
of the plaintiff is based on the doctrine- 
of equity recognized by the Hnglish 
Courts that the time stipulated in a 
mortgage-deed is not of the essence of 
the contract. But, as pointed out by 
their Lordships of the Privy Council in 
Thiimbiisa'^v'my Moodelly v. Hossahi 
Rowthefi (1) this doctrine has, in thef 
absence of statutory law or any estab- 
lished practice to that effect, no applica- 
tion in India, and that on the breach 
of the condition of re-payment, the con-j 
tract executes itself, and the transaction! 
is closed and becomes one of absolute.sale 
without any further act of the parties! 
or accountability between them. ' 

The Transfer of Property Act which 
gives effect to the English doctrine of 
equity was extended to Sind long after 
the mortgage had executed itself by 
breach of the condition. And apart 
from there being any established practice 
to the contrary, the old Sadar Court of 
Sind bad in a case coming from the same 
district, as early as 1885, held in Sileittan 
V. Lalumal (2) that in this Province the 
Court would not permit the mortgagor 
to ve-open the transaction and redeem 
the property if the time for payment 
was passed. The same view was accepted 
by a Bench of this Court in Ghtilam 
Mv,haTnmad v. H.arira'tn (3). Assuming 
that the two transactions wei’e mortgages 
by way of conditional sale, the plaintiff 
is not entitled to any relief. 

Under tho circumstances it is not 
necessary for us to go into the further 
questions raised on behalf of tho defen- 
dants as to the transactions being by way 
of out and out sale with a condition for 
ro-pui*chase on certain tei'ms and to the 
right, if any, of the plaintiff being fur- 
ther barred by the subsequent execution 
proceedings. Tho appeal fails and is 
dismissed with costs. 

Appeal disinissed. 


(1) [1876] I Mad. 1=2 I. A. 241=5 .Sar. 531 

(P. C.). 

(2) 1 S. S. D. 301. 

(3) 1 S. li. R. 9G. 


1927 


Abdulali V. Gokaldas (Raymond, A. J. O.) Sind 49 


A. I. R. 1927 Sind 49 

Raymond, A. J, C. 

A hdulal i Moosabhoy — PI ai n t iff s. 

V. 

Gokaldas IjaJji and another — Defen- 
dants. 

Civil Suits Nos. 1040, 958 and 842 of 
1918, Decided on 9bh January 1922. 

(a) Evidence Act, Ss. lOl and 103 — Sale of 
immovable properly. 

The burden lies heavily on the person alleging 
it to prove that the vendee of immovable pro- 
perty agreed to take the property with .a defective 

' [p. 50, C. 1] 

(b) Contract Act, S. 55 — Contract for sale of 
land—Coiirt must look at the szcbstancc of the 
agreement for ascertaining time of performance. 

As regards contracts for the sale of land tho 
Court must look not at the letter, but at the sub- 
stance of tho agreement in order to ascertain 
whether the parties, notwithstanding that they 
named a specific time within which completion 
was to tako place, really intended no more than 
that St should take place within a reasonable 
time : 40 Bom. 2S9 (P. C.). Appl. [p. 50, C. 2] 

(c) Contract — V ariation — Buyer cannot extend 
time without seller^s consent azid claim datnages 
prevailing on deferred date. 

The buyer has no right without tho consent of 
the other party to extend the time for perform- 
ance and claim damages prevailing on the deferred 
date in case of breach. [P. 50 , C. 2] 

(d) Contract Act.S.I^ — Defective title — Sale 
of land — Damages are to be assessed iyi usual ivay 
unless othcricisc contracted. 

Section 73 does not admit of any distinction 
between a contract to soli immovable property- or 
any moveable commodity, and dainagos with res- 
pect to a breach in either Jire to be"^ assessed on 
the same standard. In cas?s of breach of con- 
tract for sale of iimnovablo property tliroxnjh in- 
ability on the vendor’s part to make a good title 
the damage's must bo assessed in the usual wav, 
unless it can bo shown that the parties to the 
contract expressly or im^dicdly contracted that 
this should not render tho voiKU>r liable to 
damages : 21 IJom. 175 and 32 Horn. IG,). Foil. 

Li’. 51. C. 1] 

(c) Contract Act, S. 73 — .Vco-'-jtrc of datnages. 

Tho proper mcasuio of ^lainagus f.>r a breach of 
contract is the difT. rcnco bctwi-cn tluj contract 
price and the market price at tlie time of tin- 
breach. (p, ^2, O. 1 J 

(/) Contract Act, S. 73 — T*la' nti j)' must prove 
damage and extent of it — If he fails, proump- 
tion is to be made against hitn. 

Section 73 makes it compulsory for tho jilain- 
tifi to prove that ho has sulTt-red damage and the 
extent to which lie lias suffcre<l l>oforc a Court 
can aw.ird him damages for broach of contract, 
and if ho docs nob give tho bust uvidtmeo, cverv 
prcsnnintiou should bo rnado against him, but 
this does not relievo tho Court altogether of tin: 
duty of assessing tho damages, as best it can, on 
evidence and materials actu.illv before It. 

fl’. 52. C. 2< 


Issardass Oodharam — for Plaintiffs. 

R . . Castellino — for Defendants. 

Judgment. — A plot of land with 
buildings thereon bearing Survey No. 21 
B, Survey Sheet B7, admeasuring 705 
squai’o yards, situated in Rambagh Quar- 
ter, Karachi, originally belonged to Bhe- 
I'umal Lokhraj. On the 3rd August 1912, 
he sold it to Aminuddin, Meher Bux and 
Khuda Bux, sons of Shamsuddin, and 
Moula Bux, tho son of Aleher Bux, for the 
sum of Rs. 42,300. On tho 16th Febru- 
ary 1918, Aminuddin, Khuda Bux, ATeher 
Bux and Mahomd Yusif, the son of Moula 
Bux, tho latter being dead, sold the said 
propert^^ to Gokaldas and Ramji for 
Rs. 68,000. Moula Bux, at his death, left 
him surviving his widow Bukhtawar, 
two sons Mahomed Yusif and Mahomed 
Usman and a daughter Hajran. These 
were alive at the time of the sale to 
Gokaldas and Ramji, tho son Mahomed 
Usman and tho daughter Hajran being 
minors ; and admittedly Mahomed Yusif 
•had no iDowev to dispose of their shave 
in their father’s estate. On the 23rd 
February 1918, Gokaldas and Ramji ag- 
reed to sell to tho firm of Abdulali 
Moosabhoy the said land for Rs. 75,000. 
Abdulali Moo>ablioy, in turn, agreed, on 
tho 9th March 1918, to sell tlio said land 
to Snnderji and Valabdas for Rs. 80,000 : 
and lastly, 8underji^ having acquired the 
shai*e of his partner^ Valabdas. agreed to 
soli the said land to TIusseinio Mamo for 
Rs. 8 1,000 on tlic -Hlth .April 1918. 


In the latter part of August 1918, 
when tlie time arrived for the comple- 
tion of tlio contracts, and notices were 
issued by the respective parties it was 
found tiiat tlio title was defective, inas- 
mucli as tlio conti-act to .soli to Ramji 
and Gokaldas was not otl'cctod by all the 
sharers in the property and as no satis- 
factory arrangements were arrived at in 
giving to tho respective voiulocs a clear 
and iiiarkotablo tibie, suits have been 
filed. Suit No. lOiO of 1918 by Abdulali 
Moosal)boy_ against Gokaldas and li unji 
Suit Ko. OoSofliUS liy Sundorji Xvosh- 
o\V;ji against Abdulali Moosabhoy and 
Suit No. 812 of 1918 by JIussoini Mainoo 
against Suiidorji Kosbowji. With tbo 
consent of the jilcadors for l lio ro^pectivo 
parties tlio tliroo suits liavo boon hoard to- 
getbor as tlio fundainoulal fpiostion in all 
IS identical and it lias been agreed that 
tlic evidence recorded in Suit No. 1010 of 
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1918 is to b© breabed as evidence in the 
other two suits. 

Kow in Suit No. 1040 of 1918 plaintiffs 
sue to vecovei’ from the defendants 
Gokaidas andllainji the sum of Rs, 45,000 
of the purchase price paid to them, the 
receipt of which they admit, and the in- 
terest thereon, lis. 15,000, as damages be- 
ing the difference between the contract 
price and the market rate, and Rs. 1,500 
which they allege is the expense they 
have been put to by the suit filed against 
them by their vendeos. Mr. Castellino 
for tlio defendants admitted that the titlo 
was defective, but asserted that the i)lain- 
tiffs were aware of the defect and agreed 
to take the conveyance if the sliaros 
of the heirs of Moula Bux were trans- 
ferred to the names of Ilaji Melior Bux 
in the revenue records. Tlie burden 
undoubtedly lies heavily on the defen- 
dants to prove that plaintiffs agreed to 
Lake Llie proi)erty with a defective title. 
The kabala between tlio parties is Ex. 22 ; 
it r cites tlie payment of Rs. 5,000 as. 
earnest money and stipulates for the pay- 
ment of the l)alanco within three months 
from tlie date of execution of the kabala, 
viz., 2-lrd Eebruary 1918, on the vendor’s 
executing the sale-deed and effecting re- 
gistration and mutation of names. It is 
entirely silent as to the plaintiffs taking 
such titlo as the defendants could give, 
nor is tliero any rcf^'onco to the plain- 
tiffs’ knowledge of a defect in the title. 

The sanad of the property is Ex. G ; 
it stood in the names of the original 
purchasers from Bhorumal , above referred 
to ; but, on f.ho 4tli starch 1918, there 
is an endorsement that th(^ entire .sliaro 
of Miw’ila Bux in the plot is trans- 
ferred to Bakhtawar, wife of Moula Bux, 
Mahomt d Yusif and Mahomed Usman 
and Ilajran, minors, by tlieir 'guardian, 
!Mahomod Yusif; and, on the lOth August 
1918, there is another endorsement 
that tlio entire share belonging to 
Bakhtawar, wife of Moula Bux. Ma- 
lioined Yusif IMahomcd Usman and Ilaj- 
ran is transferred to ITaji Melior Bux. 
Admittedly IMahomcd Y^u.sif has been 
dealing witli the shares of his minor 
hrof,h* r and sister on his own responsi- 
bility and withoTit any authority from 
the Goui-t appointing him guardian of 
theminor'-s property, nor is it shown 
that cifbor he or anyone else was 
oinjtowGrod to deal with the share of 
Bakhlawar in her husband's estate. 


(Then his Lordship discussed the evidence 
and proceeded.) It seems to mo that time 
was not of the essence of the contract in 
any of the three cases before me. As laid 
down by the Privy Gouncil in the case of 
Jamshed Khodarajii Irakli v. Barjorji 
Dhunjibhai (l) : 

Section 55, lodiaii Contract Act, did not lay 
down any principle which differed from those 
that obtained as regards contracts for the sate 
of laud by which equiby' in such a case looks not 
at the letter, but at the substance of the agree- 
ment in order to ascertain whether the parties, 
notwithstanding that they named a specific 
time within which completion was to take place, 
really intended no more than that it should 
take place within a reasonable time. 

The surrounding circumstances in 
the pre?en6 case cloavly show that the 
intention of the parties of the contrast 
was the performance of the contract 
within a reasonable time. Mr. Castellino 
relies on Ex. 33, a letter addressed by 
the plaintiffs’ pleader to the defendants 
and dated the 30fch October wherein 
defendants are called to make out a good 
title within seven days from the receipt 
of the notice, and argues that the date of 
the breach was the 7fch November. But 
this argument involvos a fallacy. The 
time was not extended at the request of 
the seller and the buyer has no righh 
without the consent of the other partyl 
to extend the time and claim damages! 
prevailing on the deferred date. Ogle v.j 
Varie (2). It was on the 30th August 
I9l8, that plaintiffs first addressed a 
letter to the defendants informing them 
of the objection that liad been taken to 
the title of the property not being per- 
fect, and if they wore unable to convoy 
a good titlo to tho property they would 
be responsible for tho consequences. 
This letter was followed by another JeV 
tor dated the Gth September, Ex. 29, 
complaining of the defendants ’ f. Allure 
to rcijU" to the previous letter and con- 
cluding with tho words ; 

if you fail to show us that your vendors have 
good titlo to tho property by to-morrow we will 
infer that their title is not good aud will hold 
you responsible. 

The reply of the defendants 
dated tlie 5th Novombor, Ex. 13, in which 
it may bo hero remarked there is no 
reference to tho plaintiff.s having agreed 
to accept a defective title but simply 
that they have communicated to tboi*-* 

(L) 'lb ITb! 24t>==ii I. 

2G (P. C.). 

(J) riSGS] 3 Q. B. 272=r-37 L. J. Q. B. 77—9 

B. A S. IS2 — IG W. K. 4G3. 
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vendors tlie objea'jioiis raised, and aro 
awaibing thoir reply. In my opinion 
the plaintiffs are ri«ht in dating their 
cause of auction a"* arising in tijo month 
of September which allows for a reason- 
able time liaving boin given to the 
defendants to fiiltil their i)ar6 of the 
contract. 

Tlie question of damages allowable to 
the i)laintiffs must bo considered in tlio 
light of S. 7y, Indian Contract Act. 
|This section does not admit of any dis- 
'tinction between a contract to sell im- 
iinovablo property or any moveable 
jcominodity, and damages with rosi>oct 
jbo a breach in either aro to bo assessed 
on the same standard. In r<la,s 

Saiihhitfjitiidas v. Akmed Khan (3) it was 
said : 

Tho r^oj^isliitxiro hn.s uofe proscriboil ii cliffur-jut 
uieAsurc ot in th« c iS3 of contracts 

dealing with Lind from that laid down iu the 
c.isQ of contracts relating bo commocliticb. 

In liant'hhod Bhaivan v. Monniohan- 
das Itarnji (4) it was held that S. 73, 
Indian Contract Act, imposes no excep- 
tion on the ordinary law as to damages 
whatever the subjoct-mattor of the con- 
tract. In cases of broach of contract for 
sale of immovable property tlirough in- 
lability on the vendor’s p.irt to make a 
'good title the damages must ho assessed 
fin the usual way. unless it ca>i be shown 
jtbat the ]>arties to the contract expressly 
jor impliedly contracted that this should 
!aot rond'.r tlio vendor liable to damages. 
Thisi-uliiig was ajiprovccl of in Nabin 
Chandra ti iha v. Krishna Dtironi D (ssce 
( 0 ). Mr. Gasfcullino has argued tliat as 
the coixtract could not be p 'rforni d by 
the defendants through no fault or\ th ur 
part, plaintiffs aro not entitle<l any 

danxagos ljut only to refund of the earn- 
est money anti the costs of tlie agi'O ;- 
mont and inspect ion of tlic ti Me-ileod-s, 
and bo relied on the case of VaU ibd ts 
'Tulsidas \. Nariartlas J uthahha i (b^. 
This case is not stri«-tly api»licablo as in 
Lhcj lir.st insbaiieo wha’. sva; held tlioroiii 
xvas that if it w.-ro f*) ind that t-her-j Wits 
an iinpli.'d agr ■tunent that if, witln^ut 
any default on ih • part of t he vi tidor, 
ho was I'liablc to make o it a mark-dablo 
title, the bargain would !)•' off, and idio 
vendor would only ba'.u* to pay t'no p i- 

f;}) 1 1H‘J7 I ei H >Tn. i7S.“ 

(t> riuosl :\2 li.jin. inr, -.<} T.. R. lo-7. 

(a) [PJILJ SS Cal. l>s=U f. C. C. W. 

N. 420. 

pd ri‘.>21] 2:0 n^ui. T.. R. I2iu. 


chaser’s costs of the agreement and of 
the ins 2 )cction of the title-deeds. 

13 1 1 in the case before mo there is not 
the faintest indication of any implied 
agreement between the parties, and 
further I am not prepared to concede 
that the bargain fell tlirough without 
any d.fault on the part of tho vondor- 
dofondants. It was the duty of the 
defendants to he vigilant and have tlie 
agreemout in their favour executed by 
all that had a shave in tlio ijrojiorty in 
question, and, though they failed to do 
so, there was no insuiicrahlo obstacle to 
tlie defect being remedied, as the defen- 
- daiits’ vendors cotild have been per- 
suaded to take Kucli steps as wore neces- 
sary to convoy to tho dofondant.s a per- 
fect title, but tlio dofendauts beyond 
sending a notice to their vendors, 70x. lli. 
drawing their attention to tho objections 
to tbo tilde raised by their purchasor.s 
and tho jiurchasors from thorn, do not 
apiJ ar to liavc tak ui any further pro-' 
ceodings, and have not taken any legal 
action against their vend«>rs. Now, in 
considering tho relief to which the plain- 
tiffs arc entitled there can be no doubt 
that they are entitled to a rofuml of the 
.sum of Hs. 40,000 jiarb tif the purchase 
price paid to the defendants and this is 
concL^<led. Mr. Ca^tul I i no has not tlis- 
putod the sum of Hs. 2,L7S-0-8 claimed 
as interest at 0 ji.n- cent, por aiinniu on 
tlie above sum to bu eomputod from the 
ilafies when tlio payineii's were made. 

Ldaintin’s fiirfchor claim 10,000 as 

tlamagi's ami l.be q iosfcion arisc> whether 
they have iwf.jtblishcd their claim to 
this amount. Plaintilfs say they claim 
tliis amount as tli i dilVorenco lietwecn 
tho contract price and Its. 00,000 which 
lattor amount is the price alleged to 
liavc boon olKu'Cil to llus-olnio for the 
liroporty in <iuesti‘ui. ddiei'o is Ji:fcle 
do’iljt ( liat till IVfay 101.B, tbci'o waj a 
risin.'^ Tna''ko'; in land, as tluj variiius 
sales of the property in question un- 
mistakably indicafo. The point is wlie- 
tber in S q»f.embor whicli 1 reckon as the 
duo date for tlio jiorfo iiianee of tho con- 
tract tlisx market was I'ising or falling. 

Tn idonco has been led as to the co .di- 
tion of tlio lan<l rnavkot. ami £ shall 
% cuss it. C'L’hon the jmlgmont dis- 
cussed J be evidence and proc ode<l). I 
111 1 st confess that I bo ovidciuailcd as to 
the marksit rate is not of a very sal.isfac- 
0>: \ cb a > ac or ai id I b c only con cd u *• i 01 1 
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thab I can como to on the materials before 
mo is that the land market was rising 
in March April and May 1918, and pos- 
sibly as one witness remarks, it was at its 
highest in May 1918, but shortly after 
that it showed a tendency to fall appare- 
ntly owing to the difficulty experienced by 
purchasers in the money maiket. Now 
as I have already remarked plaintiffs 
claim Rs. 15,000 as damages in Suit 
No. 1010 of lOlS, the difference between 
Rs. 75,000 the jn'ice at which the i^ro- 
perty in suit had been contracted to be 
purchased, and Rs, 90,000 which is al- 
leged to he the market price, tho latter 
ligure being ai^parently mentioned, as in 
Suit No. 812 of 1918, a prior suit, plain- 
tiff Ilussoinio Manio assesses liis damages 
on the alleged offci' of Ks. 90,000. I 
have already hold that I am far from 
being satisfied as to the genuineness of 
i/his offer and to my mind tho evidence 
on this point has been clearly designed 
from Husseinio with the view of extort- 
ing heavy damages from Husseinio 
Man»o’s vendors, and I entirely disbelieve 
it. The proper measure of damages for 
a breach of contract is the difference bet- 
ween tho contract jirico and tho market 
price at the time of the breach. Plain- 
tiffs have themselves in imra. 7 of tlieir 
plaint stated that the cause of action 
arose about the lOfch September 1918, 
when the plaintiff's’ vendees could not 
got a marketable title from defendants 
and cancelled the contract with the 
plaintiffs, or in tlie alternative about 1st 
November 1918, when defendants finally 
committed breach. It appears to me 
that tho causo of action is correctly 
reckoned as arising in September 1918 ; 
l)Ut whether it be do-'mod to arise in 
September or November 1918, it does not 
>-ary the basis on which damages should 
and can bo assessed ; for on the evidence 
adduced as to Llic market rate there 
seems to mo no escape from tho con- 
clusion that in either of these montlis 
tl>o land market was decidedly falling. 

lb is a woll'kiiown i)rinciplo of law 
that the lojs or damage for which com- 
jionsation is recovcu'ablo in case of bivach 
must be cither (1) : such as arises natu- 
rally in tho xisual course of things from 
the In each or ('j) ; such as the parties knew 
at tho tiiiie of tho contract lo ho likely 
to rosult from it. Now tho profit which 
plaintiffs wo’dd have made out of thoir 
contract with 8undorji and Valabdas, if 


the defendants had fulfilled their con- 
tract, could be recovered only if tho 
defendants knew about it or were in- 
formed at the time of making the con- 
tract. But there is not an iota of evi- 
dence on the record w’hich would avail 
to prove that defendants wore aware at 
the time they made tho contract with 
tho plaintiff’s that the latter were to 
make a profit out of the transaction by 
tho ro-sale of the property. Hence in 
the present case plaintiffs cannot recover 
by way of damages the profit of Rs. 5,000 
that they would have made if the defend- 
ants had fulfilled their part of the con- 
tract, by the sale to Sunderji and Valab- 
das of tho property in suit at tho j)rice 
of Rs. 80,000. S. 73 of the Contract Act 
makes it compulsory for the plaintiff to 
prove that ho has suffered damages and 
the extent to which he has suffered be- 
fore a Court can award him damages for 
breach of contract. 

In Joseph v. Shew Bux (7), a Privy 
Council case, it was laid down that in a 
suit for damages for not taking delivery 
of goods if tho party whoso duty it is to 
jirove damages does nob give the best ovi- 
donco, every presumption should bo made 
against him ; if there is any range, the 
range should ho taken against him, but 
this case does nob relievo the Court alto- 
gether of tho duty of assessing tho dam- 
ages, as best it can on tho ovidonce and 
materials actually before it. Nor is the 
Court empowered to give nominal dam- 
ages merely. Plaintiffs appear to me to 
have entirely failed to prove any dam- 
ages sustained by them arising in the 
usual course of things out of tlio breach 
of tho contract by tl)e defendants and 
thovo are no materials before me to onablo 
me to assess any damages in their favour. 
Both in September and November 1918, 
the land market liad fallen and I fed 
convinced that the plaintiffs would have 
boon glad to be relieved of their obliga- 
tion to take U13 tho land wore it not that 
their vendees filed a suit against them 
for damages and they were in turn 
reluctantly driven to claim damages 
from theiv vendors. I hold that no- 
damages have been proved to have besn 
sustained by i^Iaintiffs by reason of 
defendants’ breach of contract and con* 
serjuontly plaiutif't's ai*o not entitled 
to any. 

“(7; [lUlU] :i(i -\r. T^. J. 101-^17 A. J. 15S^ 
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Elaiiitifls have ue^ct claimed a sum of 
Rs. 1,500 on acco\infc of expenses incurred 
hy reason of Suit No. 958 of 1918 
liled against them by Sunderji Keshowji. 
No details have been supplied as regards 
this item though the Manager of the 
plaintiffs’ firm has lieon examined as a 
witness. But apart from the absence of 
proof as regards this loss, I cannot reckon 
it as the natural and direct result of the 
breach of contract in the ordinary course 
of things. It would be a remote and 
indirect loss eyen if any had been proved 
to have been sustained, and I must dis- 
allow it. (The rest of the judgment is 
not maferi«al). 

Order accord imjhj. 
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DijjdJoni'il and others — Acouscd-~”Appli- 
cants. 


Empcrot — Opj^osibe Party. 

Criminal Revision .\pplication No. 171 
of 1026, Decided on Gth rfejitomber 192G, 
from an ordor of the S. T., Hyderabad 
(Sind), D/- (>bli .Juno 1920. 

Criiiunal jP. C., S. 403 — Propertu ^lolen on 
dl ^ erciit dates — That it is received bn veccivcf 
oji di Jj cre.Ht dates, can be j^rcsuvted — Durtlen 
I'es on accused receiver to prove that he received 
ft at one and the same time — Othcriolse prcrlous 
<rui<iHi ttnl of receiver does not bar his sitbscnnent 
trial for receiving another' if cm. 

Wlicn it hiis bdoii proved that theft.-? occurred 
at quite difterent dates the presumption is that 
the property passed from the hands of the thief 
to the receiver ab ditt'erent datu.s al.so. The 
burden is then shifted from the Crown to the 
accused to show that although tiie propertv w.is 
stolen at ditToront times ho received it at one 
timo o-ily. When this is not proved a subsequent 
trial i-i respect of diiteront items of properly 
stolen tjn a dificrent d.ito is ntjt b.»rrod by a prior 
acquittal with regard to another Ico n of properLv 
midcr S. 40.3 : 27 CV. 7.. J. 872, roV. ; 15 Cal. 

o t? and 192.-> l‘nlnn 20, nni 

[P. 51. C. 2. 

Fj . I2-t nmon d for A ppol lattts. 

T . a. Elpliinaton — for tho Crown. 

Judgment. The facts of this rovlsion 
applicat.'on arc shortly as follows : In 
.\u 14 ust 1 a tliefb was committed from 

a surveyor called Ratanchaud in the 

Mllago of Mono. Tlie property stolen 
was voportod as worth about Rs. 5,000, 

Ihc I ohcc investigated tho otVonco aiu' 


dui*ing their investigation they searched 
the xiremises occupied by three i>ersons 
Dadlomal, Namomal and Kimatmal and 
they attached property worth about 
Rs. 1,000. Ratanchand was sent for by 
tho Police and he ideuti/ied as his pair of 
ear-rings, a gold ring, some handkerchiefs 
and dhoties. 

It so happened that on the 2Gfch of 
Bocembor 192-1, some 8 months previous 
to tho theft in tho village of Moro, a 
theft had been committed from one 
Santumal in tho village of Bhiria. It 
also appears that yet a third crime was 
committed of a similar nature in tho 
villago of Daulatpur. After the attach- 
ment of the property the applicants wei’o 
prosecuted and convicted together with 
persons alleged to have been the thieves 
of receiving property stolen in tlie Bhiria 
theft. They were acquitted on appeal by 
the learned Sessions Judge of Hyderabad. 
Subsequently these three parsons Dadlo- 
mal, Namomal and Kimatmal were pro- 
secuted as receivers of propo’ty stolen 
from Ratanchand in tho Moro theft case. 
They wove convicted by tl\o loarned 
Resident ^Magistrate of Nausbaliro on tlie 
31st of ^larcli 1926. They appealed to 
tho Sessions Court of Hyderabad l)ut tho 
loavnod Sessions Judg 3 contirmod their 
convictions and sentences and dismissed 
their appeal on tho 8 th of Juno 102G. 
Against this order of tho learned Sessions 
Judge they liax'C conio in ro%'isiou to tliis 
Cou rt. 

Wo have lu'ard with grc.\t interest tho 
arguments addressed to us hy the Icarnod 
pleader, "Mr. Raymond. He has urged 
that his clients, the applicants, should bo 
acquitted under tho iirovisions of S. J.03, 
Criminal P. C. As I understand tho 
learned ploador's avguuiejit, it ainounfc.s 
to this. Tlio roeciving of stolon property 
ovou if it was stolon ab ditVeront tiinos 
and by dill’crent iicoplo amounts to ono 
otTonco unless it can bo sliown by tno 
Crown that the receiving took place foe 
different occasion.s : that tho hurdenf h 
in*oving this lies on the Crown, ml 
bhoroforo, tho accu.sod have hcon tried 
and acquitted of receiving stolon pro))orty 
in tho Bhiria case tliey cannot tmdor 
S. -103 of tho Criminal P. C. be tried 
again for roceiving stolon proiiorty in tho 
^loro theft case. Tho loarned pleader’s 
a\*g:nuent, it must bo adniittod, derives 
support from Iho casoi reported in Isha>t, 
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Muchi V. Queen-Empress (1), Sheo Charan 
V. I'hnperor (2) and Emperoy' v. Dishan 
Singh (o). With all deference, liovvever, 
to the learned Judf^es who decided tho^o 
cases there are two contra '*y riilinf^s to he 
found in the decisions of tliis Court. 

The learned pleader has jiressed ns to 
refer this matter to the decision of t lie 
Eull Bench. Wo have i^ivcn his request 
onr carcftil considei*ation hut wo rej^rot 
that we are imablc to accede to it. As it 
Foems 1o n>o tlic result of the learned 
pleader’s con'enHon would ho this: pro- 
vided that a receiver Jiuinagcd to got an 
acquittal on a charge of receiving j)ro’ 
]>erty in one theft, it would bo impossible 
to puni-h him no matter in how many 
other casos ho had received stoloi ])ro- 
])crty pro\ided that t!ie pi-oiierty was 
attached at one time. The case is aggra- 
vated hero by the fact that the accu.sed 
could not poisihly have 1 t'on tried in the 
former case for receiving 1 he stolen pro- 
perty Tiow in question. Under the new 
Code, S. 23‘d empowers a i^ragistra'o to 
try logo' lior the tliievcs and i he receivers. 
Acting on fhis amendment the learned 
Magistrate in flie Bhirla case did try 
together the receivers and the thievc.s. 
But as the ].lhiria tliievos wore not shown 
to have taken part in the Mo’-o tlicft the 
present ai)plica?i'3 could not have been 
iried for rccci\ung ^loro i)roperty in the 
former caso. 

Tu spite of the learned picador's argu- 
iiiciit, I si ill adhere to tlic view I ex- 
pressed in tlic’i case of Clhi<lanto v. 
JCm peror ( i). Tliero ]iroporty had been 
slolon a'- ditfci'cnt j-laces and at diiVfrent 
da'cs and I obsersod that the i>iosninp- 
tiou was tliat Mie i)toperiy then stolen 
]ias:od from (lie Imnds of (ho thief to I he 
receiver at dilVci-cnt da'o^al-^o. 1 still 
think I liat l.liis is a poifootly fair j)re- 
Rump'ion <o draw. Tiie chief wi->h of a 
tliief when be steal.s ])ropor(y is fo dis- 
j)oso of it as soon as bo can. Tl>o pos- 
session of proj-erly is M)o strongest ])ieco 
of c\'i<lenco against him. Jn Ibis ca’^o 
wli-'ro < be I’hnua th ft and the Moro 
tiujf' o -currod at an inforval of 8 months 
it is ox'rcniely unlikely (luiT^- the thief or 
the lli’o\'«‘s would K'e-.q) tlio J31iiria jiro- 
])er(.y wdb him for tl^at period tintil he 
adtled to it llie property stolen from 

(U 1 lS^H 15 C.«I. 511. 

(g) A. I. R. All. 517=45 All. 45^5. 

(a) A. I. R. 1 U*j 5 PaOia 20 = 3 Pat. 003 . 

(if fll'gUj 27 Cr. T . J. blJ. 


Batancliand’s Ijouso in tlie Moro village. 
1 would again reiieafc tlie words which 
I used before and which were qtioted 
with approval in the case of Iso v. Crown 
(Cri minal Revision Application No. 2 of 
1926) by my learned brother Mr. Lobe, 
A. J. G. : 

When it lias been proved that thefts oocurredj 
at quite different dates the presumption is that} 
the proiierty passed from the hands of the thief 
to the receiver at diflorent dates also. The 
burden, in our opinion, is then shifted from the 
Crown to the accused under S. lOG of the Indian 
Evidence Act- This matter was within the 
l:nowledge of the accused and it Wcas for him toj 
show that allhough the property was stolen atj 
diffevc3^t times ho received it at one time only. ' 

A second point was raised by the 
learned pleader for the applicants. It was 
Iriio, so he said, that his clients were joint 
in the sense that they lived in tlio same 
house hut that did not establisli their joint 
control over the stolon i:)roiiorty found in 
their possession. This question, however, 
has boon carefully considered by the 
learned trying Magistrate in his exhaus- 
tive judgment. The learned Sessions 
Judge concurred in that finding. It is a 
finding of fact and \ve see no reason to 
distnrl) it in revision. 

\\ o have not lieen addressed on the 
question of sentonco and we do not think 
that the sentences passed on the appli" 
cants were undxily severe. 

Wo dismiss the api>lication and wo 
confirm the conviction and sentences 
passud on tlie applicants. 

A ppiication <1 isynissed. 
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Burcrr vND Bilar.\m and Tyaiui, 

A. J. Cs. 


7Jhi/:nc/i(i)td 

Applicants. 


and anothet — Accused — 


Eyyy peror — Opposite Party, 

Criminal Revision Application^ 
No^. Il:i2 and 12:1 of 192G. Decided on 
2urd July I92(', from tho orders of 
Kinca = d. .1. C., D.'- lOlh April 1926, in 
Criminal -Apiicals Nos. 2M and 245 of 
1925. 

s,'! («t) l^cnal Coilc, S. 4V0~Libcl—PulUcafio>* 
Is i^tijjicicnfli/ jnorcd when </ is sho7nt that ac- 
did (he act u-hicJi had the qnaHtif of covt- 
to (herd persons^ 

No tluiibt. of tho clcmonts of tho ofTenCO 
of defamation is that tlie in\x>utatio'i comphiii^®^ 
uf slU'Uld be made or puhli-hod by tho uccusod 
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ftnd the ouus of proving it is on the pro^ecntion. 
lu the case of a defamatory libil that dement is 
hoNvevor snfHoiently proved when there is evi- 
donco that tho acextsed iiitentionally did 
any act which had tho quality of cominmiica- 
ting to a third xiersou or persons generally the 
alleged libel. And it is not necessary for the 
IJrosecution either to allege or to prove that the 
act of the accused was directed at communica- 
ting the libel to any spacilied person, or persons or 
that tho libel, as a matter of fact was brought to 
t he notice of such porsou or x)ersons. Swearing 
an affidavit containing libel and using it jii 
Court is stiCSciont publication. [Po5 C 2, Po6 C 1] 

(6) Penal Code, S. 499 — Imptilallon of in- 
sol icnvy to a trader amonnls to defamation. 

An imputation of insolvcnoj’ against a person 
in the way of his trade is oer-se defamatory ; 
ilubinson v. Uerchant, (1846) 7 Q. B. DIS Bel. on. 

[P 50 C 2] 

(c) Criminal (rial — Perlsion — Plndings of 
fact arc interfered with only in exceptional 
cases. 

It is o>ily rarely Jand in exceptional circum- 
stances that tile Sind Judicial Cominissiouer’s 
Court interferes in revision with findings of fact 
of the lower appellate Court and only in cases 
when the findings are supported by no legal evi- 
dejice or are so manifestly erroneous as to have 
resulted in a miscarriage of justice. [F 66 C 2J 


Taliilratn Maniram and Motirnvi 
Idanmal — for Applicants, 

T. G. Eljjhinaton — for the Crown. 

Rupchand Bilaram, A. J. C. — 

These two apiilications aro connected 
and arise out o£ a dispute between near 
relations. Tlie applicants Tikamdas and 
Jihikachand are both cousins. They arc tho 
nephews of one Klianchand who died in 
Ibid loavinfl Ixjhind him two wi<lows, 
Isribai and Pevibai, aiubthrcc minor sous. 
The complainant Mcnghraj»is tlic father of 
Pcv’ibai and is on horsido. Isriliai, as the 
senior widow of KhauLdiand was evi- 
<lcntly in charge of his ostatc which chiefly 
consisted of a ljusincss carried on by tlic 
tlecoased in i)artncrsliip with tho appli- 
cants and certain strangers <lnring his 
lifetime. This business was carried on 
hy Isrilitii after his doatli up to 10i.^i 
wluMi tliore were di-i^\ites l>ct\v« en the 
liavtncrs and llie partnership ^vas dis- 
solvctl. Afresh busimjss was thoreatfer 
stai tcil hy Isribai in jiarf nersh i willi tho 
ai)plieants and one Bragji. Sho was 
entitled to recover lai'g«) sums cjf iin>iicy 
from her oKl jiartner.s for wliieh she in- 
«tituted a suit in this Court and obtained 
an interim consent order for i*ayincnt of 
a sum of Rs. 00,000 to her. This led to 
Pcvibai’.s liUng with tho help of her 
fiitlicr Monghraj an application under 
the Gi ardians an<l \N'ar<ls *\ct to this 


Court for tho appointemonfc of Nazir as 
tho guai'dian of tho minors’ estate. 

We aro not at i^rosent concerned \vith 
the motives of Pevibai in filing tho appli- 
cation which, it has been urged, was hied 
at tho instigation of tho old i^artners 
who had to pay this largo .sum of money 
and who aro said to have approached her 
through iXenghraj. In answer to hoi* 
application Tikamdas filed an affidavit in 
which inter alia, ho stated as follows : 

That Pevibai is a tool in the hands of tho 
enemies of the firm .and has bion approached 
tlirough her father who is a discharged bankrupt 
and oven now is heavily involved and has been 
convicted on a charge of gambliug. 

The guardianship application was dis- 
missed l)y Kennedy, Acting J. 0. There- 
after the complainant and three other 
persons moved the Commissioner in Sind 
to appoint tho Court of Wards to lake 
charge of the minors’ property. As a 
counter move .to that application Bhika* 
cliand as tho attorney i.f Isribai filed a 
petition before the Commissioner in Sind 
inter alia making imputations against 
Menghraj which arc as follows : 

Meughraj G.augaraiu is the father of Pevibai. 
He has put up his daughter ns a ‘junior widow' 
of the petitioner’s dece.iscd husb.nijd. He is a 
discharged insolvent .and has been more tlian 
once convicted of gambling. 

Thereupon the coini^lainant filed two 
prosecutions against tho applicants 
Tikamdas and Bhikachand before the City 
IVTagistra'c of Karacdii under S. 000, 
Indian Penal Code, wliicli led to their 
conviction and to tmcli of them lieing 
lined Rs. ^100. Their aj)peals have l)ccn 
dismissed by I lie learned Jiulicial Com- 
missioner. They Inue now come to us 
in revision. 

Tlio lir,-»t point urged liofove us and 
whicli is iiertinent to the application of 
Tikamdas only is as to tho nature of the 
charge framed against him whtcli inter 
alia specilie.l that tho pulilieation of 
dcfainalory Ubd in Ills case was saiil to 
have been nuulo to the Commissioner for 
swearing aJlidavits in tho Court of I ho 
•Judicial Coinriiis>.i,)ner of Sind. It was 
<-«)nl;en<lod Miat {hero was no obligation 
on the G.iurt Conunissionor to road tlio 
affidavit l.ofore attesting it and in tho 
alisonce t)f ju-oof that tho Uliel contained 
therein was brought to his notice tho 
accused was enlitled to an acquittal. 1 
am not iiropared to accede to this argu- 
niont. No doubt, one <jf the oleincnts of 
the oilence of (lefaination is that the 
imimtation complained of should he 
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made or published by the accused and 
the onus of proving it is on the prosecu- 
tion. In the case of a defamatory libel 
Ithat element is, however, sufficiently 
proved when there is evidence that the 
accused intentionally did any act which 
had the quality of communicating to a 
third person or persons generally the 
alleged libel. And it is not necessary for 
the prosecution either to allege or to 
prove that the act of the accused was 
directed at communicating the libel to 
any specified person or persons or that 
the libel, as a matter of fact, was brought 

the notice of such person or persons. 

The communication of a defamatory 
libel to the person defamed by means of 
a postcard instead of a covered letter in 
Sadgrove v- Hole (1), and in Qaeett v. 
Sankara (2), the production of a printed 
eopy of a libel in In rc Periyasaivrni 
Kotasawmi Tovar (6) tho filing of a peti- 
tion in a Court in Greene v. Delanncy (4) 
arc some of the instances ^Yhich wore 
held to amount to sulliciont publication 
without ju’oof of tho contents of tho 
documents containing the libel being 
brought to the knowledge of any specific 
person other than the person defamed. 
The complaint against the present appli- 
cant was not limited merely to his 
having sworn tho affidavit beforo tho 
Court Commissioner but of having sworn 
it and used it in Court. There was no 
occasion, therefore, for tho learned City 
Magistrate to specify in the charge that 
the apijlicanb had puhlisliod or made 
known the libel to tho Comuiissioner for 
taking affidavits or to any other specified 
person. A reference to (lie applicant 
having made or i)ul)lishcd the libel was 
sufficient to uKiintain tlic charge. TliO 
inch>si<jn of tho name of the Commis- 
sioner for taking affidavits as tho ijerson 
to whom tlio jiublication was made was, 
ill niy opinion, a more surplu.sago. There 
is also no (luostion in tlie jn’esent case of 
the applicant having boon prejudiced by 
the alleged error or defect in tho charge. 
Ho know all along what tho case of tho 
prosocul ion was and tlic alleged defect, if 
any in I lie charge is sufficiently covered 
hi’ S. 22o and cured by S. o67 of tlie 
Criminal P. C. 

(1) [I'JOl] 2 K. B. 1=70 r.. J. K. B. i.5-3 = l‘) 
W. R. ‘J7.S=8l L. T. 0*7. 

(2) C1S83] O Mad. 

(:i) 1 Weir. S.SO. 

(O 11 W. R. Cr. C7, 


The second point urged on behalf of 
both the applicants TikamdaS and Bikha- 
chand is that the imputation contained 
in the affidavit and the petition, namely, 
(1) that the complainant was a discharged 
insolvent and (2) that he was a convicted 
gambler w^ere substantially true and that 
they were at any rate made in good faith 
within the meaning of Exceptions 9 and 
10 to S. 499, Indian Penal Code. As 
declared by S. 105 of the Evidence 
Act the onus was clearly on the 
applicants to prove both these points. 
They failed to convince tho learned Judi- 
cial Commissioner on either of the two 
points. Our reyisional jurisdiction, 
though unlimited, can only be exercised 
on certain well-recognized 
It is well settled that it is 
and in exceptional circumstances 
this Court interferes in revision 
findings of fact of tho appellate Court 
and only in cases when the findings are 
supported by no legal evidence or aro 
so manifestly erroneous as to have re- 
sulted in a miscarriage of justice. In 
order to succeed, tho applicant must, 
therefore, satisfy us that their case falls 
within the above piunciplos. 

With regard to tho first imputation a 
preliminary objection was also raised 
that this imputation was nob per se 
defamatory and that in tho absence of 
ovidonco that it was likely to cause harm 
to the comxjlainant tho applicants wero 
ontitlod to an acquittal. Thoro is no 
substance in the objection. 

There is ovidonco both of the complainant 
and of the documents prodticed by tho 
ai>plicants themselves that the com- 
j)lainant was a trader of somo sort. Anj 
imputation of insolvency against a per- 
son in the way of his trade is per sej 
defamatory : per Eord Denman, C. J.. in 
liobinsonv. Merchant (5). Thereis, how- 
ever, a good deal to be said in support of 
the contention that the first imijutation 
was substantially true. There is a certain 
amount of documentary evidenoo in siip- 
XJort of the ]>loa that tho complainant 
was an insolvent or in such impeennious 
circumstances as to load tho applicants 
into tlio belief that ho was an insolvent. 
Exhibits 12 to 21 are certified copies 
of decrees anti execution applications com- 
mencing from 191G and ending with 1924 

which show that tho complainant had 
Q. B. 135. 
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all along baan unable to pay small trade 
debts as then became due. In execution 
of a decree for rent he obtained his re- 
lease on 22iid of February 1923, on 
giving security that he would apply for 
insolvency. Ho has admitted that he 
has not paid the amount of that decree 
up to now and has attempted to explain 
it by averring that he was not able to 
find the whereabouts of the decree-holder 
who is a pleader of this Court and is 
now practising in Shikarpur. His ex- 
planation that he xmys Rs. 85 per montli 
to one Virji, in whose shot) he is now 
carrying on business which amount does 
not represent the rent of the shop only 
but something more, is somewhat sus- 
picious. And it is open to the attack 
that the arrangement l)Otween him and 
Virji, by which the shop, is known as 
Virji’s shop is intended to avoid the 
attachment of the shop goods by his 
creditors. 

On this evidence the learned City 
Magistrate was constrained to hold that 
complainant was an impecunious person. 
There is no reference to this ovidenco in 
1 lie judgment of the learned Judicial 
Commissioner. It is not impossible that 
the applicant or his legal advi.-icr who 
tli'aftod the aflidavit for him under his 
instructions intende<.l to dosevibo the 
complainant as an undischarged insolvent. 
If that had been so it w'ould have been 
another matter. The exprcs>;ion dis- 
charged insoK'onb docs not, in luy 
opinion, attach any moi’O ignominy to the 
complain.xut than would have attached 
to him if ho liad boon referred to as an 
insolvent. A discharged insolvent may 
otiually be a person who had at one tune 
applied for insolvency hut who ha'd 
obtaiiicd his discharge from the Cjurt 
there being nothing radically wrong with 
hitn t ) induce the Court to refuse his 
tlisohavgo and, therefore, nob a iior.son 
who may nob bo given credit. Often 
honest peojilo are compelled l;o ap]dy for 
ins;)lv<incy on account of the cirenm- 
stancos ovcir which they liove no control 
ami who, after they have got (.heir dis- 
charge, inspire Mio satno couiulenco as 
they inspired before their insolvency. If 
the charge had boon limited to the first 
iniimtation only it would have no dfinbb 
required our serious consideration hofovo 
it could bo maint-ained. But in order 
to succeed the applicants have to 
satisfy us that the lin<lings in rospoefc not 


only of one but of both imputations mado 
by them are such as could nob be main- 
tained. 

Nothing has been urged by the learned 
pleaders for the aijplicants tp satisfy u.s 
that the finding with regard to the 
second imxiutation is manifestly erro- 
neous. There is evidence on the record 
to justify the finding of the learned 
Judicial Commissioner that the appli- 
cant had no reasonable grounds for stat- 
ing that the comifiainant was -a convicted 
gambler or in i)oi*sisting in that plea. 
At their request a search was made by 
the learned City Magistrate from his 
own record to see if the comidainant has 
been convicted of gambling. This seai'cb 
proved futile. The attempt by the appli- 
cants to prove by oral evidence that the 
complainant had been convicted of gam- 
bling equally failed. The learned City 
Magistrate held that tho defence wit- 
nesses were false. In his estimate of 
tho witnesses the learned Judicial Com- 
missioner has agreed, and we are bound 
by that finding. It is further noteworthy 
that it was not the applicants’ case that 
they had been informed by any of 
the defence witnesses that tho complain- 
ant had been convicted ('f gambling or 
that tlioy had acted on infovjnation so 
supplied. 

This was a belated and imorilo attempt 
on their part to give some sorb of ovi- 
donco ii^ sMi.iport of their case. Tliove i-s 
nothing wliabsoever the )eooid to 

justify- tliQ inference that the appli- 
cants had acted in good faith ^vhich, as 
dotincd by 8. 52 of the Indian Penal Code, 
denotes tliat they should have acted with 
duo care and caution l)oforo making such 
a sorious alloga’ion against the coan- 
X)lainant. 

Tho last point urged on Ijchalf of botli 
the applicants is as to tho .sovevity of 
tlio sontonce. The 1* arnctl Judicial 
Commissioner lni-> given very good rea- 
sons for not reducing tho sentence. Ho 
lias pointed out that if tho api)licantw 
liad not porsistoil in their conduct in 
trying to convince tho Court that Mm 
coin])lainant was a convicted gamblor and 
had expressed rogrot before him ho 
might have listonod to tliolr arguments 
with more symi)aMiy . Notwithstanding 
tl>e observations of Mio learned Judicial 
Commissioner tbo apiJicants have 
not even expressed regret before us and 
have again pressed the Siiino x)oint'^. i, 


58 Sind 


Tikamdas V. Kmpkror (Kincaid, J, C.) 1927 


thercCorC, see no reason to interfere -with 
the sentence which is one of line only and 
nndor the cii’cninstances does not appear 
to me to be too severe. 

Tyabji, A^. J. C - — I have had the 
benefit of readin.i^ the judgment prepared 
by my learned brother, but the conclusion 
at which 1 have arrived has not been 
witliout some doubt. 

In tbe first place it is certainly nnfortn- 
natc that in the case of Tikamdas no 
attention was paid to the fact that liub" 
Jication is of the gist of the offence of 
<Icfatnatioii and should have lieon clearly 
and definitely proved liy fihe jirosccution 
in the Magistrate's Court. But the de- 
famatory statement was made in an 
affidavit, intended to he used in judicial 
proceedinff* Tlio circumstances in whicli 
the defamatory statement was made and 
the ol)jcct of making it render this point 
entirely technical. Tlic imputation was 
not made in an unguarded moment, or 
in the licat of a dispute so tliat it may 
1 e considered that if no one was present 
at the time it wa^ made, there would be 
no ijulil ication. It seems to mo, there- 
fore, that tlio view taken l)y the learned 
Judicial Commissioner on this point, 
wliich is reduced to one of pure techni- 
Ciility, is not such as ought fo he dis- 
tiir})ed. Sf ill it cannot bo denied tliat 
fhis Q’ cstjon refers to a very imporfa'it 
ingredient in the ofTonee charged and 1 
wi-li ^t> guard against anything .sa’d by 
mo licing < aken to iintily that tlie fact 
of the |) iblication of the slander can be 
omitted fiv>m due consi<l(?iat ion in trials 
for del'amation. 

In (1)0 second ]>lace if; was strongly 
urged (liat tliough (bo dtjfamatory 
statements may nob lilerally have been 
true Mioy c Jino very near (he f u-ts, and, 
it is suggested, some [jarl ; of (;lie allega- 
tion catinob bo prove! only because un- 
fortunat<dy a])pr.>pria(o evidence is nob 
available. 'J'lni fact is (liat in tbeir 
ea:»ornoss (o do tl, imago to (.ho cause of 
flio c-)mplair>;»nfc and fo disjirovo claims 
to liiu-.b social >:*'i‘ ns (wh'cb were porliajis 
exaggerated and unfounrlod) tlio accused 
flunii N'O-? inado i mj)u tat ions against t.ho 
com plai nanf; (he t.ru(.}i of wliich tliey 
wtu'o not :jble to establish. The law 
of d<‘f inia'.ion must aff'or<l protection 
even ( u tbo-JG who^e charastor and re- 
putation may not lie of the vc-'y highest 
and ib is no dofenco to say that thougli 
the cjiuplainants may not bo all tliat the 


accused have said they are not as gooff 
as they might have been. 

Considering together both the points 
I have mentioned I felt much doubt in 
my mind whether tbe fine is not ex* 
cessive. My own inclination would have 
been to impose a very much smaller fine- 
But we are sitting in revision and in 
view of the considerations that have been 
referred to on this head in the judgment 
already delivered it does not seem to me 
that it would bo right to interfere with 
tlie amount of the fine. For those rea- 
sons I agree that these apjdications- 
should be dismissed. 

A ppJicatioiis dismissed. 
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T ihaindas ^nlchand — Accused — Ap- 
pellant. 

V. 

Emperot — Oppo&ito Party. 

Criminal Appeal No. 245 of 1925, Beci"* 
ded on Ifftli April 1926, against a judg* 
menfc of the City Mag , Karachi, B/- 19bh 
October 1925. 

(al I'cnal Code, S. ^^0 — Slat€fncn(s In ajTi- 
(larlt. 

Calling IV ]>erson discharged bankrupt and 
gamblf'r convict, iu an alKdavit, amounts to 
dofainatio)!, [P. 50, O. 1} 

(//) T’enal Codct S. 40U — rublicollon — Crivii- 
nal P. C., S. 221. 

A pica (hat though there was publication of 
the statement, (hero was no publication to person 
montiohed in the ch.arge is a highly technical 
pica and the defect in the charge is curable 
under S. 5.37. Criminal P. C. [P. 50. C. 1] 

Moliram Id^unnal — for Aj^pollanL. 

T. G- TCIjjhinston — for Opposite Party. 

Judgment. — The facts in tlio appeal 
a»*e very similar to tho-e in Criminal 
Ajipoal No. 241 of 1925. The only point of 
diflorenco is that the passage com- 
plained of occurred in an affidavit and 
nob in a petition. Bhikhchatid made an 
ai>]>lication in a ptitition for guardian- 
ship filed by Pevibai. His cousin 
Tikamdas supported the application with 
an affidavit. In ifc fio wrote : 

Povib;ii is a tool in the liands of enemies of the 
firm and has been approached through her 
father who is .a discharged bankrupt and even 
now is heavily involved and has been convicted 
on a charge of gambling. 
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For M e reasons f*iven in my jndgmenfc 
in Bhikchand v. Emperor (l) I find fchat 
these words amount to defamation with- 
in the meaning of S. 499, I. P. O. 1 also 
find that the accused is not entitled to 
the benefit of any of the exceptions to 
that section. 

One new point, however, has been 
raised by the learned pleader for the 
ai)pellant, Mr. Motirano. He has conten- 
ded that his client was charged with 
publication of the defamation to the 
Commissioner for taking oaths and affi- 
davits in the Court of the Judicial 
Commissioner and that in-oof of such 
publication is wai^ting. I do not, how- 
ever, think that this argument has any 
weight. The affidavit was certainly 
sworn before the Commissioner for 
taking affidavits and it is quite likely 
that he read it. Put even if ho did not 
and there was no pxiblication to him, 
there certainly was publication to others. 
The affidavit was filed in a civil proceed- 
ings and went into the office of the 
Judical Commissioner, where it must 
certainly have boon seen and read. In- 
deed no one would make an affidavit 
save with the intention that it be seen 
and read. The argument, tboivfore, of 
the learned pleader amounts to tins: 
There was publication but not ])ublica- 
bion to the per.son mentioned irr the 
charge. The plea is, therefore, highly 
bochinical. The defect in the charge 
if any, can bo cured by S. 537, Civil P. O. 

I confirm the lower Court's finding 
and sentence and dismiss the appeal. 

Appall dismissed. 

(1) A. 1. H. lyj'j bi j'l 23:". 
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(rh III am Kadi t — Accused — PoUl ioner. 

V. 

Kmpero} — Opposite Part y. 

Criminal Transfer Application Ko. .S8 
of cm 9lh d'-ly LOLiG, for 

transfesr of ca^o i)en(llng with the Suh- 
Divl 1 javkana. 

(<t) Crimhial J'. C., *!>. 110 — Peminucnt rcsi- 

flencc of (he person compialnc-l aijninsi ir^ihin 
Jurisdiction of the Court tnkinfj cotj>il.:ancc <s yiot 
yiccessary. 

'J’licrc iioLbiufj ill S. 110 to support. tli« plc:i 
that tho p-TSO'i co;iii*Iaiucd .'cgaiast should bo a 


peruiaDeut re.sident within the jutisdictiou of 
tho Magi.strate in whose Court procnodings are 
taken : 3G Mad. 90, Foil. [P. GO, O. 1] 

(6) Criminni P. C., S. 110 — Cant'cnUnce is no 
ground for transferring a ease to Court within 
whose Jurisdiction the person complained against 
has permanent residence. 

The fact that it would hrt inconvenient for 
the person against whom proceedings have been 
started under S. 110 to summon witnesses 
from the place of his residence is r»o ground for 
transferring the case to the Court within whose 
jurisdiction such a person resides : 14 A. P. J. 

1074, Pel. on. [P. GO, C. 1] 

Partahrai D. Puntoani — for Petitioner. 

T. G. Blphinston — for the Crown. 

Judgment. — The facts of this transfer 
application are shortly as follows : 

On the 17th of Occemher 1925, tlie 
Sub-Divisional Magistrate of Larkana 
passed an order against the applicant 
under S. 117, Cl. (o), Criminal P. C., 
calling upon liim to produce two sureties 
for two thousand rupees. Previously, on 
tho 7th of November 1925, the Inspecfcor 
of Police had filed a complaint against 
the applicau' ) «. l > v ihe said Magistrate 
under S. 110, Cri)ninal P. C., and on the 
same day, it would seem, the learned 
^lagistrato passed an order under S. 112, 
Criminal P. O., against tho applicant and 
a formal order for his arrest under S. 114. 

The applicant has asked for the 
transfer of th-.-se proceedings and his 
pleader, Mr. Partahrai, has raised two 
I)oints in argument. (1) He has com- 
l>lained that liis client was not a resi- 
dent of tho Larkana District hut of 
Sukk\ir. Tho iu*opor tribunal, Ihorcfore, 
(odcal with him was not the Sub- 
Divisional Magistrate of Ijarkana, hut 
some Siih- Di vi-'ional ^Ia-.;istrato of .Sukkur 
district (2). The learned ])leador has 
ai'guod that oven if this Court wore to 
consi<lor that a iiorinanonb rosidonco was 
not refiuircil by S. 1 lO still as tho 
cant came on a summons as a defence 
witness, it wa-: not. jiroper to arrost him 
in Lavkana. 'I’lio learno I ])leador has 
also ar;picd that in view of f lie fact that 
the applicant is a ro->i«lent of Siikkur 
District an<l Ih.at the wi< noshes of both 
sides reside in that district, it would ho 
more convenient that (he trial should 
take place in Sukkur and not in Larkana. 

As regards (he li*’sb point, tho 
wording of the -section itself is clear : 

Whenever a Sn h- 1 h visional I^Taf'i.s- 

trate . , . • receiv.'S inforifin ti^ii that aijy j^erson 
NsitliiTi tile local liinitt of his ju riscJiclion 
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There is nofchii^g there to support the 
plea that the person complained against 
should bo a permanent resident within 
jthe jurisdiction of the Sub* Divisional 
jMagistrate. I am justified in this view 
by tlie case In re Kora Ranjan (1). 
Their Lordships observed : 

The law simply says ‘ Any person within the 
local limits %aud this we understand to mean 
any person who is within the local limits at the 
time when the ^Xagistrate takes action under 
the section. The object of the section is the 
prevention of crime, and its object would, in 
our opinion, he liable to be defeated if its scope 
were restricted to persons rcsidifig within the 
ISfagistrate’s jurisdiction. 

This view was followed by tlie Allaha- 
bad High Court in Bmi^cror v. Mnnna (2) ; 
Walsh, J., observed : 

The section is perfectly jilain. The Ikfagis- 
tratc is given power to deal with persons who 
have a general reputation as had characters, who 

happen to be within his jurisdiction No 

language is used in the section bearing upon the 
question of residence at all.” 

A siuiilar view was taken by the 
Calcutta High Court in Bmperor v. Durqa 
Ilalwai 'b), remarks at p. 157. Their 

Lordships observed : 

In none of the Ss. 107 to 110 does the word 
* rc'^iding ’ occur aiid to read it into those see- 
tioijs would involve a complete alteration of their 
sc».»pc and cifcct. 

Coming to the .second point raised by 
tb'? learned pleader, the learned Sub- 
Divisional jMagistrate’s roiiorb has not 
boi’no out this allegation. Bvon if it bo 
adniiUed that tlio applicant went to 
Naiindero a.s a defence witness, it does not 
scotn to mo to alToct the case. The do- 
i'enco witnesses have no move right of 
safe conduct when they go to Court than 
any other j)CVSons wlio are required by 
the King'Lmperor to attend bis Courts 
of justice. 

As rcjgavds tlio pica of incoiivcniciico. 
Ibis point was raised in the case of 
Bv> /fcror v. Alnnna (2) to which I have 
alrea*ly referred. \\ alsli, .l.’s rcniai’ks are 
in i>oint : 

In cases of this kind argnnienls ob incon- 
vf'nii Jitl can alway.s be prndiiced on either side. 
;On lh«; r>;;e hand it may be said that a man «c- 
;cused (.f an evil reputation beyond the jurisdic- 
tion in which Ids re-sldcncc is situated, might he 
svibjL cLed to great inconvenience in having to 
sniii'iiinn witnesses from a dist.ancc. It may bo 
.that that is o.ic of tl»e risks that travellers run 
liu this c<->untry, but if they arc pcr.sons of good 
■character it dec.s not strike mo as a very seiious 
«jn."5. n f he other hand, it Is obvious that a 

(1) Li-Ji:-lJ --ib Mad. i>G-:l7 1. C, -11^=23 MTT,. 

J. 5 : 1 . 0 . 

(2) ri'-JlOj 14 A. r. J. 1074=35 I. C. 822. 

{■■i) I i:S Cal. 15M--:30 I. C. 442--19 C. \V 

N. 1022. 


notorious thief who had made the continent too 
hot for himsolf might remain at liberty enjoying 
a notorious reputation as a thief and in his de- 
fence set up his residence in France. 

For the reason above given, I see no 
reason to gi-anfc an order of transfer and I 
reject this application. 

Application rejected. 
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Bloyds 3ankf Ijtcl. — Plaintifl'.s. 

V. 

F. O. Devidas Kalliandas — Defen- 

dants. 

Civil Suit No. 4S4 of 1926, Decided 
on 12th August 1926. 

Civil P. C., O. 37, a. 3 — Application um" 

— Question to he decided is whether there 
triable issue betivcen the parties — When therein 
triable issue, leave should be granted, without 
requiring deposit or security from defendant — 
"W hether plainti ff s are or arc not holders in 
due course is triable issue. 

The question to be considered on an applica- 
tion under O. 37, R. 3. Civil. P. C., is whether or 
not a triable issue was disclosed by the dofon- 
dents on affidavit or otherwise, a * triable 
issue * moaning a plea \Yhjch was at least 
plausible. Once the Court comes to the con- 
clu.siou that tlicro is a triable issue in the case, 
it must grant leave to defend without requiring 
defendant either to i>ay the amount claimed in- 
to Court or to furnish security therefor. Such a 
condition must be imposed only in exceptional 
cases where, for instance, there appears to be so 
grave a suspicion that the Court comes to the 
conclusion that the defence le put in only iu 
order to obtain further time ; A. I. R, 1924 ^lad. 
012, Foil. [P. Gl. C. 21 

The question whetlier the plaintiffs are or 
.Mc not holders in duo cour.se for value is a 
triable issue between the parties. [P, C2, C. 1] 

Judgment. — This a suit for Rs. 32,000 
odd on eight bills* drawn by Messrs. 
Garnet W. Edmunds on the defendants, 
the firm of Devidas Kalliandas & Co. of 
jSIultan City. The plaintiffs allege that 
they are holders in due coui'se for 
value of the bills in question. The bills 
wore unconditionally accepted by 
the defendants but were subsequently 
dishonoured on presentation. The 
.suit is brought under O. 37 of the Civil 
R- C. The defendants have applied foi* 
leave to defend mainly on two grounds • 
(1) that the bills sued on were drawn by 
Mo3sr-=. Garnet W. Edmunds on the 
defendants to cover the value of cerfcaio 
pcicegoods ordered by the defendants 


1927 


Lloyds Bank, Ltd. v. Devidas (Lobo, A. J. C.) Sind 61 


IroEQ Messis. Garnet W. Edmnnds ; that 
the goods which these bills actually 
cover are not in accordance with 
the orders of the defendants, being in- 
ferior in. quality, different in finish, 
shade and colours, some of the goods 
never having been ordered by the defen- 
dants. They, therefore, allege there 
has been a total failure of consideration ; 
(2) that the bills wore accepted by the 
defendants on the understanding that 
the goods, the value of which they re- 
presented, were of description answer- 
ing the contract and were the goods 
ordered by the defendants. 

In arguments a 3rd ground was urged 
by the learned pleader who appeared 
for the defendants, viz, that the plain- 
tiffs, Llyods Bank Ltd. were nob hol- 
ders in due course for value, but were 
merely the agents of Messers. Garnet 
W. Edmunds, the original drawers, for 
collection of the bills. 

I have allowed the defendants to 
raise this 3rd ground and I feel that 
I am justified in jjermitting them to do 
so. The record shows that no copy of 
the plaint was served on tlie defendants. 
The summons served upon tliom, a copy 
of which is on the record, merely states 
that a suit has deen filed against defen- 
dants under O. 37, cf the Civil P. C. for 
Rs. 32,000 odd on eight bills of exchange, 
copies of which are annexed. The defen- 
dants reside at Multan and were served 
there. Tliey had to apply for leave to 
defend within 10 days and it was clearly 
impossible for them within that period 
to obtain a copy of the jjlaint and 
acfjuaint thomsclv'os with the allegations 
therein made Ijy the plaintiffs. 


Kow, the principles upon which leave 
to defend should bo granted in sucli 
sxiils has been laid down by the Madras 
High Court in the case of Poriya 
Miijana MaraJenyar and Sons v. Subra- 
mania Iyer (1). The learned Cliiof 
Justice in that case, following the rulings 
of the House of Lords in Jacobs v. Booths 
IJistillcry Co. (2), Coild v. Dclap (3) and 
Jones y. Stone {i), held tliat the riuos- 
tion to 1)0 considered on an application 
under O. 37. R. J. Civil P. C., was whe' hor 


(I) 

(' 2 ) 

(i) 

U) 


A. I. R. Mad. (ii2. 

[1001] 50 W. H. -10=8.^ T.. T. 1202.' 
[100-S] 02 Tj. T. .010. 

A. C. 122-— 70 I . T. 173— 00 
c. P. <jy=:c; R. -J87. 
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or nob a triable issue was disclosed by 
the defendants on affidavit or other- 
wise ; a triable issue meaning a plea 
which was at least plausible. The 
learned Chief Justice said ; 

Once the Court comes to the conclusion that 
there ia tri.ablc issue iu the case, it must gr.aut 
leave to defend without requiring the dofeudant 
either to pay the .amount claimed into Coiivt or 
to furnish security therefor, such n condition 
must be imposed only in exceptional cases Nvhero. 
for instance, there appears to be so grave a sus- 
picion that the Court comes to the coiiclusion 
that the defence is ^jut in only iu order to ob- 
tain further time. 

Had this suit been filed by the origi- 
nal drawers of the bills in question, 
Messrs. Garnet W. Edmunds, I think the 
defendants would have been entitled to 
leave to appear and defend on the 
grounds raised by them in their appli- 
cation for leave to defend. On tlio other 
hand, if the allegation of the plaintiffs, 
that they are holders in due coxirse for 
value, had been admitted Ijy the defen- 
dants, there would, in view of the ino- 
viso to S. 43 of the Kegotiable Instru- 
ments Act, have been no triable issue 
between tlie i)arties. But the question, 
whether the ijlaintiff’s are or are not 
holders in due course for value, is in this 
case itself a triable is.siio. 

I have been referred in argument to 
S. 118 (g) of tho Negotiable Instimonts 
.\ct and the ju’esujnxition referred to 
thoroin. This is a rule of evidence 
which might affect the question of the 
burden of j^roof. It cai^not, in my opi- 
nion, he liold to ijroclude tlio defendants 
from proving that tho i)iaintiffs are not, 
as a matter of fact, holders in due course 
for value. 


Again 1 have heen referred to tli© 
letters ‘ A-15 ’ cndorsctl on tl>c hills in suit 
showing {hat tlio hills in question were 
advanced hills and not bills for collec- 
tion. On tlio other hand, it is poiided 
out that hanks, in rc*s];oct of sncli hills 
as 1 am licro concerned with, are, as a 
rule, collectors or age-uts for (ho original 
dra^\•crs. 1 liavo also been referred by 
tlic de fendants to jiara. 5 of Micir appHca- 
sion for lea\e to defend, whovoin they 
state that the sliiiipers, r\fo-;srs. Garnet 
\\'. I’.dmnnds lui\o olTored them an 
allowanco ranging from 7^ to 12iierccnt. 
in Older to iiuhico them to take up tho 
goods. Tliis would jiriina facio indicate, 
it is argueil, that tlic original drawers 
are tft ill intci cstud in llic hills in suit 
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The qiiGstion, lihorcforo. whether the 
plairtihs are or are not holders in dnc 
course for value, is a triable issue bet- 
ween the parties. 

Attain, I have been referred to the case 
reported in Motiahaw and Co. v. Mer- 
cantile Bank of India Bid. (5), but the 
position of the Mercantile Hank in that 
case as discounters of tlic bill in question 
does not appear to bavo been ques- 
tioned. 

I would, therefore, grant leave to the 
defendant's to ai)pear and defend the suit. 
At tlic same tiuiO I feel that this leave 
shoxild not be unconditional as I have 
grave suspicions that the defence set xip 
is not entirely honest. 

Though the amount in suit is large, 
tlie plaintiffs hold the goods against 
which the bills in suit wore drawn, as 
security. The ]>lacing of impossible 
conditions on the defendants, after 
granting them leave to appear and 
defend, would ho taking away with one 
han<l what the Court has granted to 
them w itli the other. I think the posi- 
tion will Ijo satisfactorily met if I make 
the leave granted to the defendants to 
appear and tlefend conditional upon their 
furnishing security to the satisfaction of 
the Nazir of this Court to the extent of 
;ils. LO.OOl) (ten thousand) which come to 
about Hid of the claim in suit. As a 
matter of fa t I limit this security to 
Bs. 10,000 because this is not the only 
suit in which I propose to grant leave to 
dcfoiulants to defend. Security to be 
furnished within 14 days. If security is 
nob fiirnisbod within 14 days the suit 
will he calleil up iu Chambers for fiu- 
iher t)rilors. 

Bi^it cc iirti n tnd. 

"(5) [I'JITJ ll Jiom. r>G(>=:l7 1. Ci‘:ioS = is 

lioui. Ti. I’. 521 . 
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Kl.Nt A[I>, J. C.. AN]> L.OHO, A. J. C. 

jlf / *■ All Hiticoz anil others PlaintifTs 
— A]>iicl lant^. 

V . 

3//r All Asfihar and nthers — Defen- 
dants — liesponilents. 

Appeal No. 14 of 1010, Decided 
on 'J'Jlh April IhtZO, from tlio original 
jiulgniont of the 1st Cla-^s S* h-J., Sukkur, 
D/- j; rd Doconihor 1018 and findings of 
:ino*her S. Judec, I> 5th October lU'Jo, 
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(a) Deed — Construction— Deeds in India must 
be liberally construed — English canons of eon- 
striiction are not to be applied. 

Deeds and contracts of the people of India 
should bo liberally construed. The strict canon*, 
of construction employed in dealing with dt?ods 
ill 'England where conveyanclug is a fine art 
should not be applied : 37 All. SG9, App. 

fP. 64, O, 2] 

{b) Deed — Construction. 

The principles of Commou Law with rofer- 
ence to joint cuutructs should not be applied. 

[P. Go. C.l] 

(c) Deed — Construction — Whether contract :ds 
joint or several Is a question of conslrutlion. 

The question whether a contract is joint or 
several or joint and several is a que-«tiun of 
construction, that is a q uestion of the inteutioii 
of the parties to the contract : 12 C. W. . 64, 

Foil. CP. (>5, C. 2] 

(c?) Contract Act, S. -65 — Portion of contract- 
becoming unenforceable — Vendee is not entitled 
to refund — Contract Act, S. 23. 

Purchasers are not entitled to refund of pur- 
chase inonoy by reason of the fact that they are 
deprived of the benefit of a portion of what they 
purchased under a deed of conveyance, whicli 
turned out to be unenforceable. [P, (50, O. 1] 

Tolasing K. Ad van i — for Appellants. 

2\ O. Elphinston, Tahilram Maniravt 
and Kimatrai Bhojraj — for Respondents?. 

Judgment. — Tho api)ellant in this 
mattor is Mir Ali Nawaz one of the two 
sons of Mir Fakhur-ul-din a jagirdar and 
zemindar of tho Sbikarpur district wlio 
died some time before 1875 possessed of 
livrgo bracts of agricultural land. Tho 
other son was Mir Shah Nawaz who died 
on 2drd July I9l0, leaving as his heirs 
inter alia, tho present Respondents Nos. 1 
to 6. On 28th September 1875, the two 
sons of Mir Fakhur-ul-din effected a 
partition with their cousins of tiio agri- 
cultural lands left by him unJer which 
tlioy acquired as tenants-in-coiniiion a 
tliird of tho said lands described in tho 
deed of partition as “ Block No. 3.” 
This Block No. 3 included certain lands 
watered by tho Kazi \Yiih in Dehs Jalil, 
Jagan and Kazi Wah, which for con- 
venience sake will hereafter be referred 
to as the Kazi ^Yah lands. 

On 1st November 1877, Mir Shah 
Nawaz went under tho protection of the 
Manager Bncumhovod Estates under tho 
Sind Enciunboied Estates Act then in 
force. He was released from manago' 
ment on lOth February 1884, tiie Sind 
Encumbered Estates Act then in force 
being ^5omhay Act 20 of 1881. Under 
S. 28 of that Act, which corresi>oDd!* 
witii S. 21) of the present Sind Encuto* 
bered Estates Act 20 of 1899 Mir Shah 
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Nawiiz became after liis release incapable 
of alionaticif? his estate including his 
share in the Kazi Wah lauds which had 
been under management, beyond the 
period of his life. On 1st December 1881 
the two brotliers Mir Shah Nawaz and 
Mir Ali Nawaz leased the Kazi Wah 
lands to one Mulsing for a period of 
10 years. 

On 13th Sejitembor 1887, Mir Shah 
Nawaz and Mir Ali Nawaz between 
themselves effected by an award decree 
a partition of a great portion of the agri- 
cultural lands up to that date held by 
thorn as tenanbs-in-common ; the Kazi 
Wah lands, however, were excepted from 
the partition and the brothers continued 
as tenants in-common bheroof in equal 
shares. 

On isb December 1888, Mir Shah 
Nawaz and Mir AU Nawaz sold to 
Nebhandas, Dalchand and Mulchand, sons 
of Sstli Pahlumal for the sum of 
Ks. 8,000, an undivided half of the Kazi 
Wall lands with all appurtenances sul)- 
joefc to the rights of Mulsing under the 
lease of Isb Decomher 1881, live years 
whereof wore stiil to run. The deed of 
conveyance which is the most important 
document in this appeal is llx. 122. 
llespondents No^. 7-11 in this appeal 
are tlie heirs and legal represaiibatii’os 
of the iiurchascrs, the three sons of Seth 
Pahlumal. 

As stated before, ^lii' Shall Nawaz 
died on 23rd July I'JIO, and on 12lh 
Blarch 1917, bis heirs the prosonfi Res- 
pondents Nos. 1 to G, instituted in the 
Court of the First Glass Subordinate 
Judge of Sukkur, Suit No. 23 of 1917 for 
partition of tlio Kazi Wah lands. They 
iiuplvadcd in tlic said suit as Defendants 
Nos. 1-8 the present Rcsi>oudonts Nos. 7 
to 1 I and the appellant as Defendant 
No. 9. They claimed a half-share in the 
said lands. In suhstauco their conten- 
tion in support of their claim to iiarti- 
tion and separate possession of a hali- 
siiaro were that in tho uiidividcd 8-annas 
.share in tlio Kazi Wall lauds conveyed 
to the prcdecos'-ors-in-l itlo of Rjsjion- 
dontsNo^. 7-11 the plaintiffs were en- 
titled to -l-anuas share which had hc- 
longed to Mir Shah Nawaz as tlio sale 
fclioreof hoyoful tho lifetime of Mir Sliah 
Nawaz was void under the provisions of 
the Sind i Jiicumhorod Mita' cs Act ; in ( ho 
roinainitig undividol 8-annas sliare the 
plai nti fVs as tenants- in -comm on v/i ' h 
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Mir Ali Nawaz in equal shares wore en- 
titled to a 4-annas share. The appellant 
admitted tho claim of the jjlaintiffs iu 
tho suit and claimed a 4-annas share in 
tho lands sought to be partitioned. Tho 
present Respondents Nos. 7-11 pleaded 
that the sale by Mir Sbah Nawaz 
was binding on tho plaintiffs, that they 
were osbojipjd from disputing the same 
and that iu any case the plaintiff s could 
not be given the relief sought by them 
withotit refunding a proportionate part 
of tho purchase-money and the cost of 
largo inijirovements carried out by them. 
Respondent No. 15 who is a lessee of 
some survey numliors in the Kazi Wah 
land was impleaded as Defendant No, 19 
in tho suit, lie claimed exclusive owner- 
ship in some of the survey iiumliers re- 
ferred to in the plaint. 

A preliminary paidifeion (Iccreo was 
passed hy tho First Glas.s Subordinate 
Judge of Sukkur on 23rd December 1918, 
by which he allowed tho plaintiff’s 
(Respondents Nos. 1-G) partition of one- 
fourth of the whole land in suit except 
certain survey numbers held to belong 
to Defendant No. 10 (Res 2 >o-^denb No. 15) 
and of an additional one-fourth share iu 
the laud shown to have belonged to Mir 
Shah Nawaz and which had gone under 
inana'.'eniuiit. He al lowed Defendants 
Nos. 1-8 (Rosi)ondoubs Nos. 7-11) i)artifcion 
of an 8-annas sliaro, and in respect of 
Defendant No. 9 (apjJoUant) lie held 
that liis light in tlio one-fourtli allowed 
to the plaintitV.s would be off‘ec(e<l to 
that extent and allowed him jiartition 
of tiu; ri'niaindor. In effect tho learned 
Subordinate; Judge hy Ids decree al- 
lowed tho jirc.^ont ros^iondcnts 

Nos. 7 to 11 to retain tho full honolit of 
the pm-cliase of 1st December 1888, at 
tho costs of tlio appellant. Mir Ali Na- 
waz filed tlie iirosciib ai>pe:il contondirig 
mainly that the leanii-'tl Sub*. fudge had 
porndttfd the i>resonb Resiiondouts Nos. 

7 — 11 to make out a case not set out in 
their pleadings and which ho had no 
oiqiortunity to meet and had disposed 
of the suit agaiu.st idm on the hasi-^ 
theix’of. 

On Ilfcli August 1922 tho High Court, 
(Kimnnedy, J . O.. and MadgavkaV, AA. C.) 

I>y (Judr ord.-r Jiold that Respondents 
Nos. 7-1 I (referred to as the bania ro>- 
j»ondonts, a ilescriijtion which wo shall 
lioreafier ro'ain) liad boon allowed by 
thoh-arued Subordinate -hulge to si'c- 
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ceecl on an equitable claim not set up by 
them in their pleadings but made out for 
them in final arguments, and that the 
appellant, Mir Ali Kawaz had no oppor- 
tunity to meet such a case. On paying 
the costs of the appeal ui) to that date 
the bania resijondouta were given three 
months to amend their pleadings. This 
the Bania respondents did hy 22nd Sep- 
tember 1922. On 2nd May 1923, the 
High Court directed the heirs of Mir Ali 
Nawaz (he being then dead) to put in if 
so disposed, a replication hy loth July. 
This having been done the High Court 
on 28th August 1923, framed the follow- 
ing additional issues and referred them 
for trial to the Court of the Birst Class 
Suboidinatc Judge of Shikaiimr which 
had in the interval como into existence 
and taken over Sliikarpur cases, reserving 
to both parties the right to call further 
evidence. 

1. Was the contract with Sh.ab Nawaz and 
.\U Navruz joint as alleged in l*aru. 17 (a) ol the 
attended writtuii stateiucnt or was each of them 
as a tonaiit-in-common purporting to soil his 
own qxiarter-sharo. 2. Are the defendants ontit- 
lod to claim full a!id i>ropt?x' performance of the 
contract from Ali Nawaz, exclusively (Paras. 4 
to G of the rejoiuder). 3. l.>id Ali Nawaz go 
under the i>rotoctiou of the isranager ? 4. If so, 

what is the olToct thereof on the claim of defen- 
dants ? 0. Arc the defendants iii this suit oa- 

litlcd to the relief cl.iimod by them in Para. 17 
(b) of th-‘ir amended written statement (covers 
Para. 11 of Hhc rejoinder). G. Are the appel- 
lants ontiiled to retain possession of any i^art of 
the land in possession of the resi>ondeuts ? If so 
on what terms regarding cost of improvetnent and 
the purchase px'ice. Can the question bo raised 
in this suit ? (>S to 12 of rcjoiixdcv). 

The learned Birsfc Class Subordinate 
.Tudge of Slukavpttr liaving certified his 
lirulings on the issues referred to liim for 
decision and the Bania respondents hav- 
ing filed objections to fclxo said findings 
the appeal is now before us for final dis- 
posal . 

It has l)ccn conceded in argument that 
the i)oints for dotorinination in this ap- 
peal are substantially represented by tlie 
additional issues framed by the High 
Court on 28th August 1923, and the ap- 
])eal has be -n arguctl on tliis basis. 

The Ir-ainod l.‘’irst Class Subordinate 
.Ivulge of S]iikitri)ur before whom tlic par- 
ties called no additional evidence has 
held on a construction of the sale-deed, 
IjX. 122, and by aii])lying tbe principle 
involved in S- 17 of the Transfer of Pro- 
perty Act that Alir Sl-ah Nawaz and 
-\iir Ali Nawaz as tenants-in-coJiimon 
convoyed to the predecessors in-title of 


tbe Bania respondents each his own 
quarter-share in the Kazi Wah lands and 
that it was not a joint contract. 

Now there are passages in the deed of 
conveyance. Ex. 122, which lend support 
to the argument that it was 'intended to 
be a joint conveyance. The vendors state 
that an undivided half of the entire land 
and canal has been sold by them for- 
Bs. 8,000. The deed recites : 

That the vendors as well as their heirs and 
assigns have thereafter no right, claim or inte- 
rest whatsoever iu the said property sold ; that 
the owners are responsible for any risk whatso- 
ever ; that if the purchasers sustain any loss 
whatsoever the vendors and their heirs aud pro- 
perty shall iu every way remain bound and liable 
therefor ; that if the land sold is proved to be 
mortgaged previously or if any objection, claim 
or dispute whatsoever arises the vendors are 
liable for all such responsibility together with 
costs and risks. 

But in afctempfcing to construe Ex. 122. 
it must bo borne in mind in the first 
place that it is not the i>roduction of a 
skilled and practised conveyancer, but a 
deed drawn up in the vernacular as fai- 
back as 1888 in the mofussil of Sind 
and in all probability by a village 
scriljc whoso knowledge of convey- 
ancing was nil and who probably 
kept a small collection of deeds of sale, 
mortgage, etc., one or other of which he 
adopted as occasion arose with such 
changes as wei*e absolutely necessary to 
suit the requirements of the client he 
was writing for. To such a deed the' 
dictum of the Privy Council that deeds 
and contracts of the people of India 
should be liberally construed \Tha1cur 
Vasouji Moiarji v. Chandra Dihi (1)] 
is pro'eminently applicable. To construe 
such a deed as we have before x\s in 
accordance with the strict canons of cons- 
truction emploj'ecl in dealing with deed? 
in England whore conveyancing is a fine 
art would in our oijinion, be entirely out 
of place. In the second place it mvist bo 
remoinbered that it would 'bo impossible 
to arrive at a true construction of the 
deed, E?:. 122, wiMiout having well in 
mind tlie nature of and the limitations 
attached to the estate held by each of 
the vendors. They were tonants-in-com- 
mon in equal shares of the Kazi Wah 
lands, and as stated in Mitra's Law of 
Joint Property and Partition, page 194 r 

Under the ^luhumniadan T-.aw tho jointness 
of the property consists only iu the same tangi- 
ble thing or incorporated right being the subje^ ct 

(1) [1915] 37 All. 369=29 I. C. 761=29 

I.. J. 130 IP. C.). 
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of ownership by soveral individuals ; (see also 
Williams on Property, 2?rd ]5<Wtion, page 148). 

Further whereas Mir Ali Nawa^ 
had an absorufce esfcafje in 8-annas un- 
divided share in the Ksizi Wah lands. 
Mir Shah Nawaz by reason of the 
provisions of the Sind Encumbered 
Estates Act ijossessed in his 8 annas un- 
divided shave after his release from 
management what for convenience sake 
may be described as a mere life interest. 
Thus again in construing Ex. 122 the 
maxim “ caveat emptor ” cannot be over- 
looked. There is no evidence on tho 
point one way or the other, indeed after 
tho lapse of more than 30 years no evi- 
dence could be expected, but tho proba- 
bilities certainly are that the predeces- 
sors-in*title of the Eania respondents 
knew very well what they were getting 
under the conveyance, Ex. 122, and that 
their vendors were each selling a half of 
their estate in the Kazi Wah lands. The 
learned counsel who appeared for the 
Bania respondents has on the point now 
tinder consideration cited before us a 
nuinber of authorities both English* and 
Indian to which we must now refer. 

In S. 811 of Halsbury’s Laws of Eng- 
land, Vol. 10, the learned author lays 
(down the principles of the English Com- 
mon Law relating to joint covenants by 
two or more persons. But it has been 
pointed out by the learned commentatoi-s 
in Bollock and iSXulla s Indian Contract 
Act, 5th Edition, at page 287, that the 
series of sections of the Contract Act 
‘commencing with S. 13 materially vario? 
tho rules of the Common Law as to the 
devolution of the benefit of and liability 
on joint contracts. 

The passage cited from Norton on 
Deeds, 190G Edition, at page 512, simi- 
larly deals with tho principles of Com- 
mon Law with reference to joint con- 
tracts. 

The case of White v. Tyndfill (2) is 
again distinguishable as that was a case 
of an existing lease by two iiei-Sons con- 
taining joint covenants to pay a yearly 
rent and keep tlio demised premises in 
repair : the decision is based entirely on 
the principle of Common Law relating 
to joint covenants. Tho same remarks 
apply lo the case of N'ttionat Societi/ 
/or the J)istributioii of Electricitu v. 
(/ihi s 

Oi) 13’ArC.“2(^ 

(.3) [11^0] '2 Ch. 280-GO L. J. Ch. 4.^7=82 

I.. T. 44;3=:.4H W. R. 490 = 1G T. L. R. 318. 
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In fact it appears to us that on the 
question we are at present discussing — 
the construction of the contract evidenced 
by the deed, Ex. 122, and of the cove- 
nants therein contained — reference to 
English authorities and decided cases 
can serve no useful purpose. 

The case of Mohamed Ishaq v. Sheikh 
Alcraniul Hitq (4) is really of no assist- 
tance to the Bania respondents. There 
WAS no deed of dower in that case. On 
the contrary in the case in question 
ISInkerji, J., laid it down that 

The question whether a contract is joint or 
several or joint aud several is a question of cons- 
truction, that is a questiSu of the intention of 
the parties to the contract. 

After a very careful consideration of 
the document. Ex. 122, in tliis appeal, of 
the circumstances attending the execu- 
tion thereof and of the intention of the 
parties thereto we have come to the con- 
clusion that the learned First Glass Sub- 
ordinate .Tudge of Shikarimr has rightly 
decided that it was not a joint contract 
and that each of the vendors Mir Shah 
Nawaz and Mir Aii Nawaz purported 
thereby to sell l-annas out of his own 
share in the Kazi Wah lands. We are 
further of opinion that the learned 
Subordinate Judge very rightly applied 
the principles of equity involv-ed in 
S. 47 of the Transfer of Property Act and 
the illustration thereto in construing the 
document Ex. 122, vide Rameswar Koer 
V. Mahomed Mehdi Hossaiti Khan (5) and 
Krishna Shetli v. Gilbert Pinto (6). In 
this view of tho matter it is unnecessary 
to refer to the cases of Jamna Dai v. 

V asanta Rao (7) and Siin Das v. R itn 
Chand (8) cited by the learned coxins-.d 
who appeared for tho Bania respondents 
as^ the contracts in these cases wore ad- 
mittedly joint contracts and tho cases 
are, therefore, clearly distinguishable. 

It practically follows that the Bania 
respondents are not entitled to claim full 
and projier performance of the contract 
from tho heirs of the ajijiellant exclu- 
sively. ^ Tlie point inv-olved in additional 
Issue No. 2 has licon discussed at length 
by tliJ learned Subordinate Judge of 
Sliikarpur at linos 100 (o 110 of his 

(4) [lOOSJ G C, J. 338=12 C. W. N,~H4. 

(3) [ISOOJ 2G C:il. 30^23 I. A, 170=2 G. \V N 
r.33 -7 S:ir. 41.3 (P. C.). ‘ ’ 

(G) [1910] 42M«1. G.54=9 T,. W, -i.31=.30 I G 
Js9H=3G M. I.. J, 3G7. ‘ ’ 

(7) [191G] 39 M:ul. 409 = 34 1. C. -*13=43 7 \ 

00 (P. C ) ^ A. 

(8) I, R. iyo.l I.ab, 11G=1 I.ali. 334. 
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jiTjgrrient and with his fmiling we are in 
comrietc agreement. Ko argument was 
addressed to u=; by either side on ^ the 
findings of the learned Subordinate 
.luclge of Shikarpur on additional Issues 
iNos. 3 and 4. In any ca*?© we accept his 
hndings on those issues. 

The authorities cited by the learned 
counsel for the Bania respondents in 
connexion with the 5th additional issue 
were on the basis that his clients suc" 

reeded in establishing their claim to a 

full 8-annas share in the Kazi Wah 
lands. This by reason of o ir determina- 
tion of the points^involvcd in additional 
Issues >ios. 1 and 2, they cannot do : 
ihey are entitled to retain only a 
4-ai*inas shave out of the 8-annas share 
now in their possession. No doubt com- 
plete justice must be done to the parties 
in effecting a partition in such a suit as 
thi^. But at present there is only a 
preliminary decree for partition and the 
ciuestion as to what particular portion 
of the Kazi Wah lands should be as- 
si<uied to the l^ania respondents in satis- 
faction of their 4-annas is really a mat- 
ter for the lower Court and the commis- 
sioner who IS appointed to eftoct a paifci- 
tion by metes and bounds. 

Lastly with regard to the point in- 
volved in the 6th additional issue it is 
only necessary to point out that no evi- 
dence has been given by the Bania 
respondents of any improvments effected 
by them, and they are clearly not entitled 
to any refund of purchase-money by 
reason of the fact that they are deprived 
:of the benefit of half of what they pur- 
jdiased under the deed of conveyance, 
'JCx. 122 : vide Mir Mahomed Kha7t v. 
Pohitmnl Motumnl (0) ; Mir Mahojned v, 
Khnhomal (lO) Parshottam Veribhai 
V. Chhnlras%fi(/ji Madkavsanf/j i (11). 

The result that in the partition of 
the Kazi Wah lands in suit ordered by 
the preliminary decree under appeal the 
heirs of the appellant Mir AH Kaw’az 
will h.j entitled to a -l*annas share, the 
llospondents Nos. 1-G th«3 heirs of Mir 
Sliaii Nawaz to an B-annas^sliare and 
the I^>ania TlO'j'vondonts Nos. wl4 to a 
4-annas share. The preliminary decree, 
so far as it relates to Respondent No. l >, 
has not been challenged. 


(■)) riOlS] 7 S. T.. n. 55 — 21 I. c. 

(10) 7 S. Tj. n. .5S— 21 1. C. 

(11) [1017111 Bom. 51G-— 40 T. 
Bom. L. R. 545. 
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The appeal is, therefore, allowed and 
the prelimin'ary decree for partition 
varied in the manner indicated above. 
Subject to the order as to costs made by 
the High Court on 14th August 1922, the 
appellant will have his costs in this and 
the lower Court from Respondents Nos. 7 
and 14. These respondents as well as 
Respondents Nos. 1-6 will bear their own 
costs throughout. 

Decree varied. 
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OJicial Receive) — Applicant. 

V. 

T irathdas-Mewaram and a^iothe) — Op- 
posite Party. 

Judicial Miso. Application No. 409 of 
1925 and Insolvency Appeal No. 76 of 
1922, Decided on 29th June 192G. 

(rt) Provincial Inaolveixcu Act (1920). Ss. 53 
and 23 (7) — Doctrine of " 7-elation bach ” cannot 
be imiiorted in 5.53 — Transfer more than two 
years before adjudication ca7X7xol be annulled — 
Proiuncial Insolvency Act, S, 28 (7). 

The doctrine of “ relation back " cannot ba 
i 01 ported into S. 53 so as to make it appear that 
the point of time from which the two years 
urc to be calculated is the date of the presenta- 
tion of the petition and not the date whan the 
transferrer is adjudged insolvent : and therefore 
a transfer effected more than two years before 
the order of adjudication but within two years 
of the d.ata of the presentation of the petition 
cannot be annulled uuder the section ; A.J. P. 
1924 Lah. 374 and A. I. B. 1925 Ban. 489, Foil. 
35 HI. L. J. 296 and 46 Cal. 991, nof Foil. 

[P 70. C 1] 

(5j Provincial Insolvency Act (1920). Ss. 4 
and 5 S~~AppUcatiai under S. 53 barred — Recourse 
to S. 4 can be had — iS. 4 is x^ery wide in scope and 
gives the same powers as S. 102, of English Dan- 
krujitcy Act, 

The fact that tha application as one under 
S. 63 is time barred does not prevent the Official 
Receiver fro.n having recourse to S. 4. The sec- 
tion is extreuiely wide and empowers the Court 
to decide all questions whether of title or pri- 
ority or of any Jiature whatsoover, and whether 
involving matters of law or of fact which may 
arise in any case of iusolveucy, or which the 
Court may deem it expedient or necessary to 
decide for the purpose of doing complete justice 
or making a complete distribution of property in 
any suoli case. 70, C 2J 

Ail Insolvency Court iii India would be r^ht 
in assuming jurisdiction under S. 4 of the Pro- 
> iiicial Insolvency -\ct in cases whsre the Bank* 
ruptcy Court in England would exercise juris- 
diction under S. 102 of the English Bankruptcy 
Act : 37 AH. 65. Bel. on ; -4. J. R. 1926 Sinof 140 

and .4. I. R. 1926 Sind 133. Dist. CP ^ 
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(i*) Aybili'atio:i — Refere‘t-:e to ai'blira'ion 
tvithoiii che intervention of Cfirt, jyj i'linj sn'.t 
in competent Court — Reference and award are 
valid. 

A reference to arbitration, pending a suit in a 
CO iipjt* 2 ut Court, without the iuterveutio.i of th-5 
Court is nob il aad tha award nis-sei on su^Ii 

a reference i< SMlid and legal ; 10 S. Zj. R. 171 

(F. B.), Rel. on. [P 72 C 2J 

sft ( 1) Ci-jH P, C., O. 2L, R. '2—.-ipi>Uc%tion to 
record adjaHnicnt is in the nature of suit. 

Application to record au adjust neat of a de- 
cree, especially if oontisted, is in the nature of a 
summary suit : .-1, J. R. 1923 Patna 239. Rel. otv. 

CP 71 C 1 ] 

(e) Civil P. C.. O. 21, R. 2 — R. 2 applies to 
atoards under Arbitration Act. 

The provisio is of O. 2L, R. 2. relating bo al" 
justnent of decrees are equally applicable to 
awards. under Indian Arbibratioi Act : A. Z. R. 
1921 Sind 293, Rel. on. [P 7-5 C 1] 

if) Deed — Construction — Mortgage or charge^ 
Want of due formalities of a mortgage would not 
convert, a mortgage into charge — No reference to 
sale of hupothecafed properly — Charge is created 
— Transfer of Property .‘ict, Ss. 100 and 58. 

If a a iastru'nent is expressly stated to be a 
mortgage, and gives the power of realization of 
the mortgage-money by sale of the mortgaged 
lire.nises, it should be held to be a mortgage. 
The fact that che necessary formalities of due 
exscutioi were wanting would nob oo ivert the . 
mortgage into a charge. If, on the other han«l, | 
the insbrunent is uot oi the faeo of it a raort- 1 
gage, but simply creates a lien, or directs the 1 
realizition of money from a pirtlcular property. ' 
without reforouco to sale, it creates a charge : 35 \ 
Cal. 837. Foil. [P 75 C 1.2J 1 

sjt (< 7 ) Civil P. C., O. 21, R, 2 — Coynprofnlsc 
affecting immovable property more than Rs. lOJ 
after decree — Petition embodying compromise 
2 >rescnted to Court and recorded — Registration 
is not necessary — Registration .del, S. 17 (2) ^GJ. 

A conpromisa made after decree, affecting anv 
i nmovable property of the value of over its. lOb 
and embodied in a petition under 

O. 21, R. 2, Civil P. C.. which has been recorded 
bv.the Court is exempt from registratio 1 : 43 

Mad. G 88 , (F. B.), Poll. [P 73 C 1} 

X. O. Elphifisto/i — for Applicant. 

Kimatrai Bhojraj — foi* OpiKJsifce Party. 


dispute > and differancas involved large 
money claims, and fcha't the suits 
in the Small Causes Oeurfc were 
iiibende:! merely as a preliminary skir- 
mish, is evident from the fact that many 
of the stalwarts of the Karachi Bar 
wore arrayed in this 'litigation on one 
side or the other. 

By a reference (E^. 9) dated 23rd Feb- 
ruary 1920, the firm; of Khem^ha lel- 
Kamdas, Tirabhdas-Mewavam and Uder- 
nomal~Kishindas referred to the a'rhitra- 
bion of Messr.s Dipchand, T. Ojha and 
Bharamdas Thawerdas, pleaders, all 
their disputes and differences in respect 
of piece-goods and yarn contracts includ- 
ing tlio subject-matter of the suits pend- 
ing in tlie Small Cause 5 Court to which I 
have referred above. The reference 
proved abortive but was followed in May 
1923, by another and similar reference 
(Ex. 7) in favo ir this time -of Messrs. 
Bugtani and Bharamlai Thawerdas. 
This reference provided that the arbitra- 
tors should make their award within a 
week and that in default the referonee 
was bo stand revoked. 

No award was made as provided for in 
the referanee, bit os lOth July 1920, 
the dispubints e-xeeubod yet another re- 
foroneo (E<. 1) in favo ir of tlie same 
arbitrators. On 17th July 1920, the 
arbitrators Messrs. Bugtani and Dharam- 
das ma le and signed their award (Ex. 5). 
Under this award Messrs. Udernomal- 
Kishindas beeame liable to pay to Messrs. 
Khomchand-Ramdas and Tiratlidas-Me wa- 
rarn the sum of Rs. 40,000. 

i'l full itisfacbica au 1 settle neub of all the 
claims aud d-jalings between the parties 

with a proviso that 0.1 payment hy 
Messrs. (Jdernomal-Ki shinda J on certain 
fixed dates of throe instalments of 
Rs. 11,000 odd each 


Judgment. — The facts connected with 
tills matter are soinewliab involved and 
need to beset out with some olaborabiou. 
Early in L,.120 dispato s aud di ffei-enco i 
arose between the firms of Khomchand- 
Ramlas and Tirathdas-Mewaram on the 
<;no hand, a’ld the firm of Udernoaial- 
Kisliindas on tiio other, relating to the 
contracts for the purchase and sale of 
yarns and piece-goods between tlie partie-^. 
Quite a number of suits were filpd in the 
Small Causes Court, Karaclii, by Messrs. 
Khcmchand-Ramdas against Messrs! 
Udcvnomal-Kishindas for damages on 
.some of the yarn contracts. That the 


the cliim of Mjssrs. Kh jmcU.ind-R tuiJas aud 
Tir.ithdas-Mawaram shall b_* d-iamsd to b3 fuliv 
•sati-^tisd. 

The first of these instalmonts was jiay- 
ablo on LSth Decouiljer 1920. it was 
further 1 rovidod that on the award be- 
ing male a rule of the Cj irt 

lCh3;iich;i’jd-R t m Jas sh il ! with 1 r.i \v 
all th.'ir suici pe idi ig i i t’l-j Court ofSavU 
C.ius^i agiiast th* rtr.n of Udurno-iial-Kiihi'.- 

dii>. 


ilij wii Jiled itnlor tho provi- 

sions of tiio Indian Arbitration Act and 
liicame a rale of tho Court in Judicial 
Miscolla i < ;> as No. 12S of 1920 on 206h 

Augast 1020. The suits in tho S.uall 
Caasoi Court were withdra vn a few days 
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later. The instalment payable under the 
award on I8th December 19‘20, was not 
paid, there were certain negotiations 
between the parties and as the result 
thereof an aiipHcation under O. 21, R. 2, 
Civil P. C., to record an adjustment of 
the award decree was presented to the 
Court on 20th December (Ex. 5). Under 
tliis adjustment the Civm of Udernomal- 
Kishindas had to pay to Messrs. Khem- 
chand’Ramdas and Xirathdas■!^Xewaraln 

Rs. 34,9.00 on or before ISth May 
1921, on failure to do so they had to pay 
Rs. 40.000 with interest thereon at 
9 per cent. The adjustment gave the 
creditors a second mortgage lien on a plot 
of land with buildings thereon bearing 
Survey No. 20, Survey Sheet A-9 measur- 
ing 423 square yards and situated in the 
Ohl Town Quarter of the City of Kara- 
chi, Mr. Ghulamali Eudoo having the 
first mortgage lien on the said mortgage 
property for Rs. 3,000 and intercut. The 
application, Ex. 6, conclude? thus : 

the first party to be at liberty to recover the 
a^nount due to them under this adjustment by 
sale of the said mortgage property in e.xecution. 

Exhibit 6 is signed by Rochiram Ram- 
das on behalf of Me?srs. Tirathdas- 
Mewaranian by ^lulchand Assanmal on 
behalf of Messrs. Khemchand-Ranndas and 
by Dayavam Versiraal and Assanmal 
Udernomal on behalf of the firm of Uder- 
nomal'Kishindas. 

On 21st December 1920, Madgavahar, 
A. .7. C.. passed the following order which 
is endor.scd on tlie back of Ex. G : “ Let 
the adjustment be recorded as prayed 
for.” Ko i>aymont was made by Messrs. 
Udernoinal-Kisbindas on or before 18th 
May 1921, and on 5tb November of the 
same year the jndginont-creditor.s applied 
in execution for sale of the immovable 
])roperty Survey No. 20, Slioot A-9 
(Ex. 1 i). A sale proclamation was 
o 'dored to issue on lOcli Jan'ia’*y 1922, 
(Ex. lo). The sale was fixed for Ist April. 
It did not, however, take place as a scries 
of consent ajrplications were filed by the 
judgmunt'debt ■)vs between April and Sep- 
lombor 1922. (Exs. 10-1 to 10*1) for post- 
jioiiomunt of the sale. 

On B‘.h Septwnibor 1922, Nindabai, 
wid)‘.vof Naotnal IJdernomxl filed Suit 
No. 811 of 1922 in this Court for a de- 
claration that sho was enjbitled, inter 
alia, to the proporty S irvey No. 2v9, Sheet 
A-9, as being the separate pr:)porty of lior 
deceased husband Noainal an 1 for an in- 


jxanction restraining the judgment-credi- 
tors (impleaded as Defendant No. 4) from 
bringing the said property to sale in exe- 
cution of their award decree. An interim 
injunction was obtained and subsequently 
confirmed ; it is still in force. On 10th 
Seijtember 1922, the firm of Udornomal- 
Kishindas presented an application to he 
adjudicated insolvent ; an adjudication 
order was made on lOth Mai'ch 1923, and 
the estate of the insolvent firm became 
vested in the Official Receiver. By an 
order of the Court dated 24th September 
1923, the Ofticial Reciver was brought on 
the record in Suit No. 811 of 1922 as 
Defendant No. 6. In his written state- 
ment filed on 8th October 1923, the Otfi* 
cial Receiver, inter alia, denied the vali- 
dity “ of the mortgage created ” by the 
insolvent firm of Uclernomal-Kishindas 
in favour of the firm of Khem-chand- 
Ramdas and Tirathdas-Mewaram, and 
contended further 

that the said mortgage lien is not legal oi- 
enforceable as it violates tlio provisions o! the 
Indian Registration Act and Transfer of Property 
Act. 

These contentions were later embodied 
in Issues Nos. 8 and 9 in suit which read 
as follows : 

8. Were the proceedings in Judicial Jffs- 
cellaneous No. 128 of 1020 collusive and fraudu- 
lent ? If so, is the award binding ou the parties 
in the suit ? 

9. Does the said award create a valid mort- 
gage lie.i on the properties in suit iu favour of 
Defendant No. 4 ? 

On 5th October l925. the Official Re- 
ceiver presented an a]iplication to tlie 
Insolvency Court, Judicial Miscellaneous 
No. 409 of 1925, purporting to be under 
S.54 of the Provincial Insolvency Act to 
sot aside the transfer by the insolvents 
Udernomal-Kishindas of property. Plot 
No. 20, Sheet A'9. in favour of Messrs. 
Khemchand Ramda» and Tirabhdas 
Mewavam involved in Ex. 6. The 
grounds put forward by the Official 
Receiver in su]>port of his application 
are contained in para>. 4 and 5 thereof 
which road a? under : 

4. The said transfer not having been Jaede 
bjforc and in consideratio i of marriage or made 
ia favour of a )>urchaser or incumbrancer iu 
gool faith for valuable cojsideration is void a» 
ag.viust your petitio ier. 

5. The said tiansfer is also void oe th^ 

following g'-oviad.s : ^ 

( i ) The original reference in Judicial Mis- 
collaueous No. 128 of 1920 is nob signed by th'J 
parties, but the signature of Versiiual Udernoeiai 
is a forgory. ( *» ) The referenci gives no pi. wer 
to crc.ata any mortg ige lien. ( iii ) The adjust- 
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Tuenb of tha awarvl rlcoree is not recognizad bj' 
■O. *21, R. 2. Civil P. C. ( iv ) The adjustment 
boitjg an agreement between the parties and crea- 
tiug a mortgage lien over property of the value 
of over Rs. 100 requires to be registered under 
the Transfer of Property Act and the Rjgistra- 
tion Act. 

This application is now before mo 
^or disposal having bean transferred to 
me in February 1926, as the points 
involved therein are practically covei’ed 
by Issues Nos. 8 and 9 in Suit 
Iso. 811 of 1922. It has been 
agreed before me that these issues and 
this application be heard together and 
that the evidence recorded in this appli- 
cation be treated as evidence in Suit No. 
SJl of 1922. Mr. Elphinston, who ap- 
poared in support of this api)lication on 
April 2.926, applied to amend the 
saino by treating it as an aijplication 
UMilor Ss. 53 and 1 of tho Pro\'inciai In- 
f*olvency Act. This application to amend 
was allowed. 

In arguments l)efore me some of tho 
points raised in the original application 
tiled on 5th October 1925, have been ab- 
andoned l)y Ml*. Elphinston who appeared 
for the Oliicial Receiver. In fact he has 
confined himself to the follo-\ving three 
lioints and it is, therefore, upon these 
points that I i)roceed to dispose of tho 
matter and incidentally also of Issues Nos. 

8 and 9 in Suit No. 811 of 1922. The 
points are : 

(1) That the rcferc nec and award, Exs. 

4 :>nd 5, were invalid covering as they 
did matters in\'oU*ed in suits pending 
at the time and matters outside such 
^uits. 

(2) That tlu) adjustment, Ex. G, is of no 
value and not Ijinding on tho Official 
Rnceivor as O. 21, R. 2. Civil P. C.. ap- 
I'lies to decrees only and not to awards 
tiled under tlie Arbitration Act ; that 
the Court had no jurisdiotion in fact to 
ovtlcr that sucli an adjustment 1)0 re- 
corded. 

(-0 That no mortg.ago was created by 
iJio so-called adjustment. Ex. 6, by reason 
< t tlio jnovisions of 8. 59 of the Transfer 
i'>( Property Act and S. 17 of tlio Iixlian 
U 'gistration Act. 

Eeforc, liowover, dealing with these 
I>oints it is necessary for mo to dispose of 
a point raisotl by Mr. KimaNai who ap- 
pears for the firms of Khemchand-Raradas 
ami Tirathdas-Mowaram in -the nature of 
a preliminary objection. IIo has ‘argued 
th.it this application as one under S. 53 


of the Provincial Insolvency Act is barred 
by limitation as the so-called alienation 
sought to be set aside was more than 2 
years prior to the adjudication of Messrs. 
CJdernoinal-Kishindas as insolvents ; that 
further application is incompetent under 
S. 4 of tho Act as this section was never 
intended to cover cases which clearly 
fell within the purview of S. 53 of the 
Act. 

Now tho adjudicatio.i order in Insol- 
vency No. 76 of 1922 re Udernomal- 
Kishindas was passed on 10th March 1923. 
Exhibit 6 which is the alleged offending 
alienation was vocovvled o n 2lst December 
1921, clearly, therefore, xnore than 2 
years before the order of adjudication. 
The question is whether for the purposes 
of S, 53 of the Provincial Insolvency Act, 
and by reason of S. 28, Cl. (7) thereof, tho 
order of adjudication r.jlatos back to and 
takes effect from the date of tho presen- 
tation of tho petition which in this case 
being 10th October 1022, would bring 
the application within tiin.*. There ha< 
been a conflict of decisions on this point. 

The earlier ruliwgs distinctly favour 
the application of the doctrine of “ rela- 
tion hack.” To this class hdong the cases 
of SanJc^tranaraijcina Aiyar v. Alafjiri 
Aitja^' (1) and Rnkhal Chandta Parkait 
V. Sudhindra Nath Bose (2). Both were 
cases, under tho old Provincial Insol- 
vency Act, 3 of 1007, but the wording 
of Ss. 3G and 16 (G) of that Act is almost 


uioncicai witn ti)at oi the corresponding 
Ss. 53 and 28 (7) of tho present Act. The 
decision in the Calcutta case is based 
largely on an argnmont ah inconvonienti, 
that in tho Madras case moro on a specu- 
lation as to tho intention of tlio Legis- 
lature. In SUeo Nath Sintjh v. Munshi 
liavi (3j tho correctness of the decision in 
tho Madras case referred to above \va? 
assumed. Tho case itself is distinguisli- 
ablo as it rofoncul to an alienation by an 
insolvent hotwoon tlio dales of tho pre- 
sentation of his insolvency I'etition and 
the order of arljudication. To sudi a case 
undoubtedly tho doctrine of ” relation 
hack” was applicable. Moro roccntly, 
howover, tho High Courts of Laiiorc and 
Bomljay ha\'o dissented from tho earlier 
vi ew and h eld tliab tho do ctrine of “ re- 

(1) llUl.Sj M.L/.J. J-i. I 

V. 2.S3 = (i0ls) M.W.N. .137. 

(2) [lUlOJ IGCil. P01 = j2 l.C. 7l7 = -2i C \V 
N. 172. 


(3) [1920] 42 AM. 433.= 30 l.C. 941 = 18 A.I,..J 

4 I ^ ^ • 
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ilation back” to -which effect is given by 
S. 28 (7) of the Provincial Insolvency Act 
l(V of 1920) cannot be imported into S. 53 
so as to make it aj^pear that the point of 
time from which the two years are to be 
calcxilated is the date of the presentation 
of the jietition and not the date when the 
transferrer is adjxidged insolvent. In the 
case of Ghnlavi Muhammad v. Panna 
Ttn'in (4), a Divisional Bench of the Lahore 
High Court after reviewing all the earlier 
a’athorities held that S. 10 (6) of the 
Provincial Insolvency Act (3 of 1907) 
does not govern S. c6, and that therefore 
a t.i'ansfcr effected more than 2 years be- 
fore the order of adjudication but within 
2 years of the date of the 'presentation of 
the petition cannot be annulled under 
the section. As against the argument ah 
inconvcnienti \Yhich influenced the deci- 
sion in the ca'ie reported as Pnhhal 
Chandra Purkait v. Sudhindra Nath 
Bose (2), the learned Judges aT)tly quoted 
tl’e following passage from Maxwell on 
-tlio Inte’-prctation cf Statutes (Otli Edi- 
tion) : 

Jt ^-natters net in such a c.ase what the. consc- 
rjxxence inav bo when by the use of clear and ut.- 
t-quivociil language capable of axiy one nienu- 
ing, anytlsiiig is ennclcMl by the I.cgislature, it 
xnnst bo enforced, even though it be ubMxrd or 
mischievous. 

The case of Noa'indas Dahyahhai v, 
(iordhanda^ DahynhJioi (o) was one under 
the i)re~ent Provincial Insolvency Act. 
Here again the earlier rulings have been 
exhaustively reviewed by Sir Norman 
Maclcod and Mr. Jxistico Coyajeo who 
arrive at the same conclusion as the Divi- 
sional Bench of the Lahore Cotufc tliough 
it do-'s not appear from the report of the 
case fhat the learned Judges wore 
referred to or had before them the case of 
Ghuhi'in Muhammad v. Panna Ham (4). 
The following i)as«ago sums up the con- 
clusion of this ]iarticu larly strong Divi- 
sional l^onch of the Bombay High 
Court. — 

Therefore, in ovir opinion, if it had bceu iu- 
t ;‘i:dcd that a voluntary transfer should be avoid- 
able if niiide within 2 y«*ars from the date of the 
presoritatiou of the petition on which the adjudi- 
cation order is in.ade, there \v,»s Jio reason why 
that should net have been as clearly stated iu 

S. b'i as it is in S. 54 The mere probability 

that in some cases a vohintary transfer cannot 
be defeated on account of the delay in making 
the adjudication order after the piesontation of 

the petition, cannot provide suil'icient ground for 

ii.tori>reting the words in S. 53 otherwise than 
according to their clcixr meaning. 

A.LR. 1924 Lah. 374. 

( 5 ) A.I.R. 1925 Bom. 4e0=49 Bom. 730. 


I have been cai'efully through all the 
rulings on this point and have come to 
the conclusion that the sounder view is 
that expressed by the High Courts of 
Lahore and Bombay in the cases I have 
cited above. The application, therefore, 
as one under S. 53 of the Provincial In- 
solvency Act- must be held to be time- 
barred. 

I cannot, however, agree with Mr. 
Kimatrai that S. 4 of the Provincial In- 
solvency Act do3S not cover the present 
application or that the fact that the ap- 
plication as one under S. 53 is time-harrecl 
prevents the Official Receiver from hav- 
ing recourse to S. 4. S. 4 of the Provin- 
cial Insolvency Act which is taken almost 
verl^atim from S. 102 of the English 
Bankruptcy Act is extremely wide and 
empowers the Court to decide all ques- 
tions whether of title or jn-iority or of 
any nature whatsoever, and whether in- 
volving matters of law or of fact which 
may arise in any case of insolvency, or 
which the Court may deem it exiiedient 
or necessary to decide for the purpose of 
doing complete justice or making a com- 
jjlete distribution of property in any such 
case. The English authorities under 
S. 102 of the English Bankruptcy Act 
make it clear that the Bankruptcy Court 
ought not under this section to assume 
jurisdiction where the Receiver claims- 
only the same right as the bankrupt him- 
solf would have had but ought to leave 
the matter to be dealt with by the ordi- 
nary tribunals ; but that where by oper- 
ation of the Bankruptcy Law the Receiver 
has a higher and better title than the 
bankrupt the Bankruptcy Conrt ought 
to decide the matter itself. 

I have been unable to find any Indian 
decision on the scope of S. 4 of the Pro- 
vincial Insolvency Act which is a new 
section first introduced in the Act of 
1920. I have been referred in argument 
to judgments of Mr. Rupchand, A. J. C., 
reported as Official Receiver v. Cndnytibni 
(6) and Iu re Naraindns Snndcrdas (7), 
as bearing on the point ; but the former 
makes no reference to S. 4 while the 
reference thereto by the learned Judge in 
the latter is merely en passant and of no 
value. As, however, the section largely 
reproduced S. 102 of the 'English Bank” 
ruptcy Act I feel I am on safe ground m 

(G) A.I.R, 1926 Sind 140. 

(7) A.I.R 1920 Sind 138. 


Sind 71 


1927 Ofpij. Receiver v. Tirathdas-Mewaram (Lobo, A. J. c 


stating that, in my opinion an Insolvency 
Co'.irt in India would be •right in assum* 
ing jurisdiction under S. 4 of the Provin- 
cial Insolvency Act in cases where the 
Bankruptcy Court in Rngland w'ould 
[exercise jurisdiction under S. 102 of the 
English Bankruptcy Act. 

Kow, it is clear that in the present 
case the Official Receiver is not merely 
making a claim or asserting a right that 
the insolvents themselves might have 
made or asserted ; he is claiming a higher 
and better title than the insolvents 
vested in him by S. 53 of the Provincial 
Insolvency Act. He clearly, therefore, is 
entitled to invite the Insolvency Court 
to exercise jurisdiction vested in it by 
S. 4. Further, in my opinion, the Official 
Receiver is entitled to do so though in 
fact an application by him under S. 53 
would be time-barred. I am fortified in 
my opinion by the case of Bansidhar v. 
Kharacjjit (8), where even in a case fall- 
ing under Act III of 1907 in which the 
present S. 4 of Act V of 1920 finds no 
place, it was held that an Insolvency 
Court had jurisdiction to enquire into a 
fictitious transfer of property by an in- 
solvent to a tliird i^arty although the 
transfer took place move than 2 years 
before the adjudication order when any 
application by the receiver under S. c6 
was time-barred under tliab section. The 
h arned Judges who decided that case 
overruled tlie contention that in such 
circumstances the Insolvency Court 
should refuse to interfere and that the 
receiver’s only remedy was to bring a 
regular suit. The case has been cited 
with approval in Koc}nt yiahomed Asa>i 
Tharagan v. Sank iralinga Miidaliar (0). 
1 hold, therefore, that what I have re- 
lorred to as Mr. Kimatrai’s ijreliminavy 
objection must' fail and I proceed to dis- 
c' ss the three ‘points rai-od hy Mr. 
Eljihinston for'tho Official Receiver. 

Mr. Kimatrai complained, and in my 
view rightly .so, that the fi\*st of these 
|)oint9 (tliat the reference and award 
Exs. 4 and 5 were invalid covering as 
they did matters involved in suits pend- 
ing at the time and matters outside such 
STiits) liad not beer, raised l>y the Official 
Receiver in his application and was b^'ing 
put forward for the first time by Mi\ 

(c:) [lOl.'i] 37 All. G5=2G l.C. 92G=12 A I-.J. 
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Eiphinston in final argument. I am. 
however, satisfied that Mr. Kimatrai has 
had ample opportunity of studying and 
arguing the point of law though raised 
at a late stage and I, therefore, disregard 
the technical objection taken. 

The facts and circumstances leading 
up, and subsequent, to the reference and 
award, Exs. 4 and 6, have been deposed 
to by the witnesses examined before 
me, Exs. 8, 13, 18 and 22. It is not 
necessary for me to refer to this evi- 
dence in detail but to my mind it 
clearly establishes the following facts : — 

(1) There were in early 1920 bona fide 
contracts for purchase and sale of 
piece-goods and yarns between Messrs. 
Udernomal-Kishindas on the one hand 
and Messrs. Tirathdas-Mewaram and 
Khemebaud-Ramdas on the other, 

(2) Breach of contract in respect of 
these dealings was alleged against Me^isrs. 
Udernomal-Kishindas and large amounts 
were being claimed from them by Messrs. 
Tirathdas-Mowaram and Khemchand- 
Ramdas. Those two firms for all i>ractical 
purposes in this case may be regarded as 
two branches of a family business, one 
branch doing business in piece-goods in 
the name and style of Tirathdas and 
Mewaram, the other branch doing busi- 
ness in yarns in the name and style of 
Khomchand-Ramdas. 

(3) Some eleven test siiits were filed in 
the Co'iirt of Small Causes, Karachi, by 
Messrs. Khemchand-Ramdas against 
Messrs. Udernomal-Kishindas on some of 
the yarn contracts. This hro^ighb matters 
to a head, both i>arties prepared to 
fight the suits out to the best of their 
ability. 

(4) Later wiser co’ansels appear to 
liave prevailed and the parties agreed to 
save both time and monc y by referring to 
arbitration under the Indian Arbitration 
Act all diH])ijtes between them relating 
t ) luecc "goods and yarn contracts incli'ding 
the disputes in the test suits aliu-ady 
filed. 

(5) Id .s])ite of several references prov- 
ing ahortl\o the arbitration was pushed 
througli. The parties were related to 
each other hy ma^u iage ; once they had 
agreed to submit their disputes to the 
arbitration of their respective pleaders a 
more friendly atmosjihero a]ipeavs to have 
lieen created ; hut there was all through 
a genuine contest between the parties 
and the award. Ex. 5, ultimately made 
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‘And filed in Court: wifchoufc objections by 
‘either party was a genuine award dis- 
.poking of genuine disputes and in no 
sense of the word collusive as has been 
faintly urged in arguments. 

(6) The award provided that on its 
being made a rule of the Court the suits 
in Small Causes Court should be with- 
drawn without costs being claimed by 
either party. The award in this respect 
was duly carried out in August 1926. 

Now looked at from the point of view 
of reason and common sense it would 
appear from these facts, established as 
I hold tliem to be by the evidence, that 
t-liero was nothing illegal or invalid about 
A and 5, and yet it has been strenu- 
<>u«lv argued and a number of authorities 
liavo been cited in support of the argu- 
nicnl that lilxs. 4 and 5 are, as a matter 
of fact, illegal and invalid. I do not 
r|iia -rel witli tlio correctness of most of 
tlie decisions cited by Mr. ISlphinston on 
this point. What I do desire to empba- 
sixe is Lliat none of them can be fairly 
.said to apply to the established facts of 
<his (.-a-ie as is luanifest on an analy.^'is of 
1 lio 'C decision s. 

'I'lie Full Hcnch dojision in Jlaji Utnrty 
V. S'tfri.hJ'ts (I0> waj on a roforence in 
the following terms: 

oArtios fro suit peiidiug in a Govirfr 
of •-•.j.up.itoiu- juris li fio.j have tha power to refer 
wiili Jilt the le.ive of tlio ('ourt tlio ui.itter which 
for ns t’le <uljjecL-m itter of tho suit to arbitra- 
li.) j. wlieth 'f uiulcr fc'K- Civil P. C., or the Indian 
A ri)i r •• i * ion .\ -t. and wliother if theydosoand an 
asv.ird pis-scl in such mitter by private 
arhiir.iiio 1 the Court h.is juri-<ilictio i either to 
til.' th * award and piss a decree thereon under 
th.' t'ivil P. or 1 1 filj tho award underthi 
1 idia. s \--bitratio i A * 1 . 
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The answer to this very sjiecifio rofor- 

ly, -f. (j., was that tho 
power to .so refer, that 
tlie po.ver to file such 
pa ?s a decree on it under 
Inlc of the Civil L*. C- or 
f ) all r.v the aw. ml to rjinain filed ’unrlor 
fh-' Indi.m Arl )i t ra' ion .\ct. hnt that tlio 
piii.l was really one <jf littdo iinportance 
as (he Court would in such a case act 
I'lider O. 2d. il. d, Civil P. G., anti record 
ill - ii’v.i •<! as an adiustinonl. At page 
1 7s ft!) .S', fu. fl.) tlio learned -Tiulioial 
(.I-inj’n ssiou ;,* s‘a''es; 

■J ii; only case which I oiu s>.» whore difhculfry 


)n a 


n r I .. J 


is in CISTS (which are tiot vur.v 
c > Il 11 >n ) where a v/holo s?rlos of disput-is between 
n irii-is are referre I to arbitration though one 


(I'U I ijl) Lii S. li. II. 17t (P. Fh). 


of these transaebions is actually the subject of a 
psadiag suit. 

Now this is exactly the pasiblou in 
the case before me and this pDutloa 
is clearly nob covered either by the 
reference in Haji Umar v. Shivaldas (10) 
or in the learned Judicial Commissioner's 
answer thereto. This position is again 
left untouched by Madgavkav, A. J. O. 
who concurred with Kennedy, J. C., in 
the case referred to, for at page 179 (16 
S. Ij. J?.) of the report he states very 
distinctly : 

I propose to cinfijie myself as strictly as 
possible to the questions referred . . I desire 

to refrain frou any opinion as to what the 
oorrect procedure is in hypothetical cases, such 
as a reference including matters outside the 
suit. 

Apart from this distinguishing feature 
tho Full Bench case referred to does not 
favour Mr. Blphinston’s contention as all 
tho learned Judges composing tho Bench 
were unanimous in liokling that a refer- 
ence to arbitration without tlie interven- 
tion of the Court of the subject-matter of 
a pending suit was nob in itself illegal or 
invalid nor was an award passed on such 
a jreferenco in itself illegal or invalid, 
(vide pages 178, 186 and 192 (16 S. 6. B.) 
The judgment of Rankin, J., in the 
Dekari Tex Co. v. Afi^xm Bengal Itif. 
Co. (11) was based on the following facts. 
In a suit by tlio xilaintiffs for damages for 
lo>s of tea entrusted to the defendants 
for carriage, the Court disposing of the 
issues involving tlie question of liability 
decided against the defendants. The suit 
was than adjourned as tho Court was 
informed that the i>artio5 wore likely to 
coino to an agreement as to the quantum 
of d-ainagos to bo allowed. By a letter 
signed by both parties to the suit this 
<iuo5tion was then referred to the arbi- 
tration of a merchant who after going 
into tlie evidence adduced before him 
awarded a certain figure to tho plaintilT. 
Tliis award was then sought to be 
recorded a> an adjustmint under O. 2o, 
It. 3, Civil i*. 0. The application was 
opposed, the defendants contending that 
111 3 amount could not 1)3 inserted in tlie 
dicree by consent and that th3re was no 
valid reference to arbitration. Tlio 
learned Judge uplield the contentions of 
tho defendants relying mainly on the 
judginonb of Maclecd, J., in S'lavak’ihri 
Dinahit D tV d' v. Ti/ah H tji . 

(liV A. I. R. 

(12) Clf»10j 40 B^m. 3cJ6=:37 I. C. liO==lS 
Dijm. Ij. U. 559 . 
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But a? pointed out by Madgavkar. A. J. 
C., in the Full Bench case in Tlaji Umar 
V. Shivaldas (10) the judgment of 
Macleod, J., in Shavaksha Dinsha Davar 
V. Tuab Haji A}/ub (12) has been over- 
ruled in M anilal Motilal Gokal Das 
Hoteji (13) and Macleod, C. J., was him- 
self a party to overruling his own 
decision. 

Apart, therefore, from the fact that 
there is no resemblance between the facts 
in the Dekari Tea Co.'s case (11), and in 
the case now before me, Rankin, J.’s 
.iudgment can hardly bo considered good 
law in view of the Full Bench ruling in 
Haji Umar v. Shivaldas (10) and the 
judgment of the Bombay High Court in 
^la,fiilat's case (13). Not more than a 
passing reference need for this reason bo 
made to the case of Amar Ghand Chrimria 
V. Sttiwari Dill Rxks'iit (11). This is 
another judgment of Rankin, J.. who 
follows his previous ruling in Deliari Tet. 
Co.'s case (It), and dissents from the view 
of the Bombay High Court in Manilal's 
case (l3). Both th*jso judgments of 
Rankin. J., aro referred to and not 
followed l)y a Divisional Bench of our 
Cjurt in the case of Firm o/ Bjlniaf- 
Chell'iram v. Firm of Jk iy)i i Hfl is- 
Kisharam (10). 

The last caso cited l>>’ Mr. Blphinston 

in support of liis argument tliafc 1 

aud 0 the reference an-l award are illegal 

and invalid is the else of RLmiyratip 

Oh Linri i v. DiLrtjaiiros id Chamria (IGJ. 

As biio judgment in thiscise of Mookerji 

aril Ttinkiu, J-J., ha? Ijco i cpiite recently 

uplield by tlie Frivy Oo uioil \_R im Prolap 

Chamria v. Darifa Pros id Ghamria{\.~), , 

a souijwliat more detailed raferoneo 

tliereto seems necessary. In tliis case 

during the pendency of a suit tlie parties 

thereto except an infant defendant and a 

person nob a party bo the suit entered 

into an agreomsnt whereby they ajipoinb- 

ed certain jiorsons as arbitrators for the 

purpose of settling <lisputes between 

themselves. Soma of these disputes were 

the subject-matter of tlu .suit, seme of 

tho.n were not. On an application by 

Mio plaintiff in the suit a co isent order 

was obbainel directing that all inittors in 

ditfc.-jivga in fcli^ ^uib Ijstwom th3 i>irtio? 

(laj Liejl) 4->'B> 11. 1. c. Bju'. 

r». R. LOIS. 

(14) A. I. R. 1022 Cil. lot - f.) C il. OOS. 

(m A. I. R. 11)23 Siua 2>; -=is s. l. r. hi. 

(10) A. I. R. L:)21 Cal. 0 37. 

(17) A. L. R. LV)2> P. C. 2)J ^33 0%l. i*-*. 
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should be referred to the final decisien of 
persons appointed arbitrators as aforesaid. 
The arbitrators ma,de an award which 
dealt with matters not included within 
the scope of the suit and was in excess of 
their authority in respect of matters 
included within its scope. The award 
was filed under the Indian Arbitration 
Act and the Civil P. C. It was held that 
the award was invalid and could not be 
enforced either under the Arbitration Act 
or under Sch. 2, Civil P. C. The reason 
for thus holding is tlius jiut by 
Rankin, J. : 

It is quite impos.-^lblii that cue and the same 
arbitratiou shouhl h..' lit-ld as to .utatters within 
the jurisdiction o£ the Court and matters with- 
out tlio juri.-idiffcion of the Court : between the 
parties to the suit mid between them and other 
parsons : under the Code provided by the Indian 
Arbitration Act atifl under the Code provided bv 
bho Saeo.id Schedule : under the superiutendeuce 
and control of the .Judge who has seisin of the 
suit, and of the Judge disposing of business 
undor the ludiau .Arbitration Act : partlj* upon 
an order of reference and partly under an agrcc- 
incnt. 

Again, I canno'; imagine wha*; simi- 
larity there is between the facts in this 
Calcutta caS3 and in the case now heforo 
me. No. general principie.s are enunciated 
whether by bho Divisional Bench in the 
Calcutta case or by their Lordships of 
the Privy Council ; the dcci-iion of bofcli 
turns on tiie peculiar facts and circum- 
stances of the case before them and can, 
in iny opinion, have no api>Iication to the 
caso before me wiiorcin the whole iiosition 
is so entirely differonl- 

I h )ld, therefore, th tt Ij-xs. land, o, the 
referonco and award, aro legal and valid. 

This brings mo to tlio consideratiou of 
Mr. Elpliinsbon s socond point, viz., that 
the arljustmonb, 10 'C. (3 is of no value and 
not binding on the Official Roaoivor as 
O. 21, R. 2, Civil P. C., arplic* to decrees 
only and no'; to awirds filed under the 
Avbifr.ation Act ; tha'; the Ceurt had no 
jurisdiction in fact to oivler such an 
adjustment b j ho rocordod 

Now. appealing agtin to the principles 
of reason and c unm *n sense, it would ap- 
pcir th it just as the law has by O. 21, 

H. 2, Oi\'il Id. (1.. afY >r«lod a judgment- 
(lolj'o.* u n lor .in ord i nary decree wli.o has 
satislie I his judgniont'creditor in wliolo 
oi* in pi-'t a means ob protecting himself 
against an nnjust or frausUilent demand, 
thn sa nc protection should be afforded to 
a Judgm ent-debtor under an award which 
by 1 I sv is euforoj.iblo as a doerjo. The 
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object of O. 21» R. 2, being what it is, 
there is no reason why it should not 
apply as well to award decrees as to 
ordinary decrees in civil suits. The argu- 
ment against the applicability of R. 2 of 

O. 21, Civil P- O., to award decrees comes 
to this : that the procedure provided in 
the Civil P. C. in regard to suits can be 
made applicable to other proceedings in a 
civil Court only by reason of S. 14:1, Civil 

P. C., that there are rulings of most of 
the High Courts in India and even of the 
Privy Council that S. 141, Civil P* C., 

does not apply to proceedings in execu- 
tion ; that an application to record an 
adjustment of an award decree such as 
Rx. G is a proceeding in execution and, 
therefore, the ju’ovisions of O. 21, R. 2, 
Civil P* C-, are not applicable thereto by 
reason of S. 141. 

Kow, in the first |.lace, 1 really doub^ 
whether an apiilication to record an ad 

pistment xindev O- 21, R. 2, Civil P. G' 

is a jnoeceding in execution of a decree* 
In the case of Sheouandnn Chowdhury v 
Dchi fjal ChoK'dhunj (iS) a Divisional 
Bench of the Patna High Couj-t consi- 
dered that an application under O. 21, 
R. 100, Civil P. C., was not a proceeding 
in execution but iix the nature of a snni- 
:mavy suit. It seejus to me that an ap- 
iplication to record an adjustment of a 
;decrGe, csi'.ecially if conte'>tcd, is equally 
in tlic nature of a summary suit. 


Apart, iiowever, from lliis argument by 
analogy there is no ruling whicli lays 
down tlic ])roposition for which the a])pli- 
cant in tliis case contends, and reason and 
common sense aro undoxihtedly in favoxu* 
of the applicability of O. 21, R. 2, Civil P. 
C., to award decrees as well as to decrees 
in ordinary suits governed by the Civil 
P. G. ^Ir. Rljdiinston relied on an order 
of Kemp, .•\. J. C., in Judicial Miscella- 
neous Ko. i:;3 of 1920. All that the learned 


Judge tixere says is that O- 21, H. 29 
lelating to stay of execution has no ap- 
l>lication to tho case of a decree pas-ed on 
an award. I am sure nothing could have 
been further from tho mind of tho learned 

A. . I. C. than that a stay order of his in 
a miscellaneous proceeding should be 
cited as an authority in support of any 
proposition of law. As a matter of fact 
it appears to mo that the learned A. J. C. 
has merely accepted the view expressed 
by Sir Basil Scott in T. K. Gajjar v. 


(18 j ' A. I. R. r.it ui 2S9=2 Pivt. 372. 


Xjalluhhai Dhitrmchand (19). In any 
case neither Kemp, A. J. C., nor Sir Basil 
Scott attempted to lay down anything 
more than this: that tho execution of an 
award filed under S. 11 of the Indian 
Aribitratioii Act cannot be stayed under 
O. 21, R. 29 Civil P. C., and it would be 
to iny mind improper to extend the appli* 
cation of these rulings by analogy to an 
application for adjustment of a decree 
under O. 21, R. 2, Civil P. G. The case 
of Ch oka 1 171 gam Chetty v. Hamaiy 
Ghelty (20) was also referred to in this 
connexion. It has, however, little appli* 
cation to the point under consideration. 
On the other hand several cases have 
been cited before me — two of them deci- 
sions of our Court and all entitled to 
great respect — in which the provisions of 
the Civil P. O., relating to the execution 
of deoees have been held applicable to 
award decrees. In Purusottam Das 
Na7'ani Das v. Loais Dreyfus & Co. (21) 
Rankin J., held that the provisions which 
relate Co the execution of a decree against 
a firm aixply in the case of an award 
which has been filed ; the award being 
against the firm. In Adamji Jafferji & 
Co. V. Shtc??isudi/i I77ia7?idi7t (22) Raymond 
A. J. O., liolds that the fact that an 
award made under the Arbitration Act is 
enforceable as a decree w’ould attract to 
itself the applicability of the pi'ovisions 
regarding tho execution of decrees. The 
point again arose in the ca^e of Jiamsi 7ig 
Jctt&iny V. Deioacha7id Jiewalram (23). 
\ Divisional Bench of our Court 
there held tliat when an award filed 
under the Indian Arbitration Act is 
adjxisfced and under the terms of the 
adjustment duly certified to the Court, a 
person has rendered himself liable as a 
surety, he can lie proceeded against in 
execution proceedings under S. 145, 
Civil P. C. The following remarks of 
Madgavkar A. J. C,, at page 259 (l7 S- Ij . 
Ilf of the rei>ort are very pertinent : 

To tho need of a cousolidated enactment rela- 
ti»;g to the law of arbitration, the Courts have 
repeatedly called attention. The present case is 
an instance in point. It can hardly be doubted, 
looking at the intentions of tho Legislature 
the facilities for the execution of awards which 


(10) flOllI 35 Bom. 106=8 I. C. 179=12 
Bom. Jj. R, S60. 

(20) A. I R. 1925 Rang, 155=2 Rang. 

{P B ) 

( 21 ) fl92o'j *47 Cal. 29=56 I. C. 325. 

(•22) A I. R. 1925 Sind 293=19 S. L. R. 1 
(23) A. I. R. 1925 Sind 25=17 S. E. R. 257‘ 
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the law intended are not less than those for the 
execution of the ordinary decrees. 

I feol no hesitation in holding that 
there is no substance in this second point 
raised by Mr. Elphinston and that the 
provisions of O. 21, R. 2, Civil P. C., 
relating to the adjustment of decrees are 
equally applicable to awai'ds under the 
^Indian Arbitration Act when they have 
Ibeen filed in Court. 

There now remains for consideration 
the third and last i^oint that no valid 
mortgage was created by the adjustment, 
Ex. 6, by reason of the provisions of S. 69 
of the Transfer of Property Act and S. 17 
of the Indian Eegistnition Act. 

Now, the first question that arises in 
connexion with (his iioint is what is it 
that Ex. G purported to give the oppo- 
nents? Was it a second mortgage on the 
jiroperty in question or was it a mere 
lien or charge ? In arguments Mr. 
Kimatrai stated he did not claim a 
mortgage, Ex. G gave the opponents a 
charge only, Mr. Elphinston has a’^gned 
that all along the opponents have been 
clainjing a mortgage. Exhibit G, he 
argues, refers to the security given as a 
" Second mortgage lien.” In Ex. lG/2 the 
property is referred to as “mortgaged pro- 
I^erty.” In Issue No. 9 in Nindabai's suit 
the i>hrase used is “mortgage lien.” 
Rochiram, Ex. ly, a'; line 75 of his depo- 
sition stylos it a “second mortgage.” Ho 
contends that what was intended to be 
created was a simple mortgage such as is 
defined in S. 5H (b) of the Transfer of 
Pjop».rly Act. If this argument and con- 
tention beso md then clcarlj no valid mort- 
gage has been created as the principal 
money seemed hy Ex. G is admittedly 
more tlnin Rs. 100 and Ex. G is neither 
attested nor registered. (S. 59, Transfer of 
Property .■\ct.) 

The tost for distinguisliing a mortgage 
from a charge is thiis laid down in the case 
of Gobhitl v Chandr.i Pal v. Dfoarka NatJi 
Pal (2-1). 

A charge cre.itecl for [‘.aymot.t of .a legacy or 

annuity by a Will or trust deed is not difii- 

tuiltto distinguish from .a mortgage, but the 
difticulty that arises in cases of liens created bv 
other acts of p.arlies specially for payment t>f 
«iebt3, must be solved in e.ach c.asc from the terms 
and expressious used in the instrmnents creating 
them and the formalities actually observed in 
execution. If .an instrument is expressly stated 
}to be a mortg.age, arid gives the power of reuliz;\- 
itiou of tbs mortgage-money by s.ale of the mort- 
'i^.aged premises, it should be held to be a mort- 

’(24) c^ii. Hy7— 7 0. i7. J. 4y2=i2~c* 

w. N. b4y. 


Sind 75 

gage. The fact that the necessary formalities of 
due execution were wanting would not convert 
the mortgage in to a charge. If, on the other 
band, the instrument i.s not on the face of it a 
mortgage, but simply creates a lien, or directs[ 
the realizatioii of money from a particular pro-; 
perty without reference to sale, it creates a 
charge. 

The test referred to above is really 
taken by the learned Judges from the 
English case of Tancred v. Delagea Bay & 
Bast Africa By. Co. (25). The passage 
I have referred to was again cited with 
approval in the case of Akhoy Kumar 
Banerjce v. Corporation of Calcutta (2G). 
Applying this test to the document before 
me, Ex. G, I find it difiicult to resist the 
conclusion that Ex. G gives the opponents 
a chai'ge on the property therein referred 
to and not a mortgage and that it never 
vvas intended that the opponents should 
have anything more than a charge. 
Exhibit G is not a mortgage-deed or an 
instrument of mortgage. On tbe face of 
it it purports to be nothing more than an 
“applicatiofi” under O. 21, R. 2, Civil, 
i*. C., to record an adjustment. It does 
not give the oi)poDents the power of 
reali:iation by sale of the mortgaged pre* 
inisos in any of the recognized ways ; a 
mortgagee is given such power under the 
provisions of the Transfer of Property 
Act, i. e., by sale through the Court in 
execiifcion of the decree in a regular mort- 
gage suit for foreolos ire or sale, or of sale 
by public or ju-ivate auction without the 
intervention of the Court in virtue of 
such a ijower of sale reserved to the 
mortgagee by the instrument of mortgage. 
The i»ower of sale given by Ex. 6 is 
peculiar, limited and outside llio pro\ i* 
sion of the Indian Law relating to realiza- 
tion of moneys .secured by raortgare hy 
‘■ale of the mortgaged property. Exhibit 
G states : 

The fir.st party to be at liberty to recover the 
amount clue to them under this adjustment by 
sale of the said mortgage property in execution. 

The money dtte is described as money 
duo under an adjustment ; the realization 
may he by sale in execution. In fact, in 
my opinion, all that Ex. G does is to 
direct the realization of the sum adjtisted 
from the property therein described. 
Several other authorities partially heav- 
ing on this point were roferretl to in 
argument by one side or tbe other ; in 

(25) 2:3 Q. B. D. 23U=5» 1.. J. Q. B. 

45‘J-Gl L. T. 220=38 W. R. 15. 

(20) [1015] 42 Cal. 025 = 19 C. W. N. 37=27 

I. C. 101=21 C. L. J. 177. 
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t he view I have taken it would unneces- 
savily prolong this judgment were I to 
i*efer to all of them. Several of them 
besides turn on facts which are entirely 
distinguishable from the facts in the case 
before me. Since I hold that Ex. 6 
•created a charge and not a mortgage tho 
provisions of S. 59, Transfer of Property 
Act, have no application thereto and this 
pa’-t of Mr. Elphinston’s contention must 
fall to tho ground. 

The next question to be considered is 
whether Ex. G, which has not been regis- 
tered is under S. 17 of the Indian Regis- 
tration .\cfc compulsorily registrable, or 
whether it is exempt from registration 
under Cl. (2) (6) of that seetion, 

A considerable conflict of opinion pre- 
vailed on this jjoint between tho High 
Courts of ^ladras, Calcutta and Allahabad 
prior to 1920. Wo liave, however, the 
I'ull Bench ruling of tho Madras High 
Cp-U-t in Thazhath itathil Poovvanaji 
Ai/isi.i V. PiUhan Purayil Kondroti 
Chokru (-7), wliich in any case, so far as 
that Court is concerned, settled the point 
Anally. After a review of tho conflicting 
rulings, most of whicli have been cited in 
argtimen’Ls bef >ro mo, but which it is 
unnecessary for me to refer to in detail, 
tlic Pull Bench held that a coinproiniso 
.made after decree, affecting any immo- 
Ivalilc property of tlte value of over R=?. 100 
land cinbodicJ in a petition presented 
under O. 21, R. 2, Civil P. C., which 
has been recorded l>y tlio Court, is 
exomjjt from registra' ion. Tlie point in 
a s^mowliat different form arose in tlio 
^ain i year in the case of ChellaraiK v. 
Ki i:i.itfa}n, (2S), decided by a Divisional 
l^cnch of our own Court and reported as 
I t S-Tj-R. at page 2io. It was there hold 
that a d’^curnont unregistered though 
needing registration, may bo iiroduced in 
Court as the basis uf a cojiiprv^miso appli- 
L-a'.ion and tlm Court niay act upon it, 

X\) my mind the h’ull Bench ruling 
of the Madras High Court is essentially 
iu point and I am prej^arod to follow it. 

Ml’. Elphinston attempted to distiii- 
guisii tho ^iadras case on the ground that 
tim adjustment therein considered croabod 
no new rights in tho parties tiiereto, that 
the rights of tho i^rtics to tho properties 
veferred to in tho adjustment existed 

(u7) (19:201 13 Mad. (;8S--l-2 I,. W. SI— .30 

M. L. .7. 77— oS I.C. 55l~(l920) M. W. N. 

131 (F. B.). 

(2-.) ) M S. E. R. 21-7=01 I. C. 113. 


previously and the adjustnoenb merely 
pai’celled out the properties among the 
parties in separate lots. I am afraid I 
cannot accexit tho attempted distinction. 
In tho case of Joti Kuriivetappa v. Izari 
Slricsappa (29) it was held that in a suit 
for money, where the plaint prays for a 
simple money-decree, an agreement, by 
which the iiarbies agree that the amount 
decreed according to the compromise 
should be a charge on certain properties 
was ‘lawful’ and ‘related to tho suit’ so 
as to be embodied in the decree. It is 
true this was a decision under O. 23, R. 3, 
Civil P. C., but I do not see why tho 
Court should not have the same power in 
recoi'diog the adjustment of a decree 
under O- 21, R. 2, Civil P. G. 

It has been argued that a Court has no 
power to alter its own decree, that tho 
order passed by the Court on Ex. 6 is, 
therefore, a nullity, that in order to 
attract the application of the exemption 
in S. 17 (2) (6). Registration Act, tho 
decree or order of the Court must be a 
proper decree or order of the Court and 
nob a nullity. The authorities cited in 
support of tills argument are every one 
of bliom distinguishable. In Kotaghiri 
Venkata Siihbamma Hao v. Vcllanki Veii- 
katarama Rao (30) their Eordships of tho 
Privy Council in the peculiar circum- 
stances of that case did lay down that a 
High Court had no power to alter its 
own decree excejib under tlio provisions 
of either S. 20(i (now S. 152) or S. 623 
(now O. 17) of tho Civil P- C., but 
their Lordships proceed to say — and this 
is all important : 

iiistdicl of attempting tho alteratio:i ia tho 
decroe, tho High Court could propox'Iy h.ava 
mada tho compro’niso a rule of Court, and have 
stayed all procoidings .against the dufondant who 
was a p.irty to it except for the purpose of enforc- 
ing it ag.iiiist him. 

That is exactly the iiosibion here. The 
order passed on Ex. G is not an alteration 
of the decree; it is an order recording the 
conniromise of a decree or making it a 
rule of tlie Court. Tho case of Jhabar 
Mahomed v. Modau Sonahar (31) was a 
decision on S. 257 (a) of tho Civil 
P. G. of 1882. There is no provision in 
tho Code of 1908 corresponding to S. 257 
{a) of tho Civil P. C. of 1882. 


(29) (1907] 30 .Nfad. 478=10 M. E. J. 351. 

(30) C190LJ 21 Mad. 1=27 I. A. 107 = 10 M.E.J. 
221=7 Sar. 078 (P.C.), 

(31) [1835] 11 Cal. 071. 
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Fateh Miihavimad v. Gopal Das (32) 
is or no assistance to the applicant. The 
point there was whether an adjustment 
of a decree by the parties thereto did or 
did not extinguish the decree by substi- 
tuting therefor a new contract between 
tlie x^avties. 

The case referred to and rciiorted as 
Bindesi i Nailc v. Ganga Saran Sahu (S3), 
lias no bearing on the jioint whatever. 
In fact tlie only case which lends some 
supx)ort to the contention I am now deal- 
ing with is that of Dodd Govindoss 
Ki'ishnadoss v. Jlamdoss Vishnadoss (34). 
The judgment of the Madras High Court, 
as roi^orted, is entirely meagre, and 
favours the construction therein x)laced 
on O. 21, R. 2. Civil P. C- I must 
respectfully dissent. In my- opinien, 
therefore, Bx. 6 is exempted from com- 
pulsory registration under S. 17, Indian 
Registration Act, and the applicant 
must fail on the third point raised by 
Mr. Elphinston on his behalf. 

The result is that this application by 
the Official Receiver to set aside the 
transfer by the insolvents Udernomal- 
Kishindas of property Plot No. 20, Sheet 
A-9, involved in Ex. G, must be dismissed 
with costs. 

Application dismissed, 

(02) [1885] 7 All. 424 = (1885) A. W. N. 76, 

(.33) flS98] 20 All. 171 — 25 I. A. 9=7 Sar. 273 
(P. C.). 

(34> [191.0] >r. \V. N. 225 = 28 I. C. 370 = 17 
M. I . T. 222. 
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Mahoinedalhj and another — Accused 
A ]>iil icanfcs. 


v. 

Kviperoi — Opposite Party. 

Criminal Transfer Application No. 8(3 
of 102(3, Decided on 8th July 192(3, for 
transfer of tlie case ponding with the 
Snh-Divl. Mag., Roliri. 

Criuunal 1‘. C., Ss. 100 and 110 — S. 100 (Iocs 
not apiAif to 2>rocee(llHtj'^ un<Jcr i>. 110. 

The prdvhious of S. 100 do not, apply to pro- 
f-cedings xinder S. 110 by a Magistrate uxioti 

iuforination received from .any pi-rson oilier than 
a police cllicsr ; 27 All. 172. i^o?/. [P 77 C 2] 

Partahyai IJ. Vunwani — for Aj:!)!!- 
cants. 

7'. G. KJ ph i H stoii, — for tlie Crown. 


Judgment. — The luesent application 
has been made to this Court, in its Hi'di 
Court jurisdiction under S. 526 of the 
Criminal P. C. The aiixilicants have asked 
that the xn'oceedings initiated against 
them under S. 110 of the Criminal P. C. 
should he transferred to another Court. 
The chief ground of this application 
is tliat the Sub-Divisional ^Magistrate has 
already formed an ofJnion against the 
aiiidicants from inivate inquiries made by 
him. In support of this allegation the 
learned pleader has relied on the ayi- 
plication made by the accused to the 
Sub-Divisional Magistrate in which co- 
llies of certain xiaiiers were asked for and 
refused by the learned Magistrate. 

A legal i)oint has been raised by ^fr. 
Partabrai who has contended that under 
S. 190 (1) sub-Cl. (r) -when a Magistrate 
takes cognizance of an offence ui>on in- 
formation received from any person other 
than a police officer or uiion his own 
knowledge or susx>icion, he must inform 
the accused before any evidence is taken 
that he is entitled to have the case tried 
by another Court. Here, the learned 
Sub-Divisional Magistrate did not give 
the apxdicants an oi)portunity of electing 
to be tried by another Court. This point 
was raised in In the matter of the peti- 
tion of Mitha Khan (1). The acting Chief 
Justice Knox decided the jilea against; 
the learned pleader's contention. He 
observed : 

No autlioi jty has been shown to me for thi-; 
aucl 1 am not prcpareil without autboritv to 
apply the provisions of S. 190 and limit by them 
the wide and unfettered language used in *S~. Ill) 
and 112 of the Criminal P. C. 

A contrary view, however, seems to 
have been taken by the Calcutta High 
Court. Nevertheless, even there their 
Ijordshiiis adinitted*tliat tlie law did not 
expressly apply Ss. 190 and 191 to S. 1 10. 
In my huniblo view, the decision of liis 
Lordship, the Chief Justice of the Allalia- 
had High Court was the correct 01 : 0 . 

1 therefore, reject the legal plea of the 
apjilicant. 

Tlie learned iJeader has laid groa*: 
stress upon llio refusal of the learned 
Sub-Divisional Magistrate to supply Itis 
clients with certain copies. Tlie IcaVued 

Magistrate, however, in liis reiiort !uis 
said : 

The only thing I did w;is tliat wlu-n some m r- 
sons g:ivv me information under S. 110, C’riiTii -al 

(1) [1004] 27 All. 172=:(1904) A. — > 
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P. C. I recorded it. as I tbougbfc, I must ac- 
ooL'ding to Iciw, I do not kuow if tliosa msn. hud 
iir.y giadgo against the accused. I did not want 
to launch proceedings agaltist the accused at luy 
own initiative and of my own accord. 

The learned Magistrate does not seem 
have expreessed any opinion one way or 
the other- Nor do I think that the ap‘ 
pHcants have any right to demand 
copies of this information. It must bo 
vcinembered that tho Magistrate has not 
initiated those proceedings and is now 
proceeding upon a police challan. Any- 
tiiing which glassed before him ijsforo the 
police challan is no longer a part of tho 

]n*o 3 ent proceedings. 

I cannot see any ground for supposing 
that tho learned Sub-Divisional Magis- 
trate will not try tho applicants in the 
unbiased manner that the Siil^-Divisional 
Magistrates usually do. I, therefore, 
dismiss the present application and 
order the papers to bo returned to the 

Sub-Divisional Magistrate. 

A ppUcalio}t disiui&scd. 
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Eialdi'ind Khushaldxs and olUera — 
Plaintiff s. 

V. 

Hiiss iiiiio yifurio and others — Dofeii- 


purchasc price p-itd, for recovery oC iuterest oa 
the aggregate of those two su-ui aud lor damages 
for breach of contract the suit is not a mere 
suit to recover damages for breach of coatract 
though a ciaLm for damages is iiiuluded thereiu. 
So far as tho reliefs relate to rotura of earnest 
money, port purchase-inoaoy and iiafcorest there- 
on they constitute a claim to a baaefioial 
iiit.'re=!C i-i inovn.ibla property allordi ig ground 
for relief. fP 

Tho word “ debt ” means au actually existing 
debt, that is, a p^rfectod and absolute debt not 
merely a sum of money which may or inayaoC bs- 
com j p lyable at so ne future timo or th-o pay- 
ment of which depends upon coatiageacics 
which may or may not happau. fP ^ 

(d) Provincial In’iolvcncy Act, S. SS-^Assign- 
ment o/ whole property for benefit of creditors 
— Debtor is divested of all interest which can be 
attached in execution subsequently against hint, 

4 

A bona fide assignment by a debtor of his 
entire property for the benefit of his creditors 
divests him of any iatoresb which can be tho 
subject of attachinoat subsequently -issued iu 
ceiecution of a decree against such debtor until 
the trusts of tho deed of assignment have been 
carried out : A, I, It. I92d Dah. 70U : 1 J3. !£• O. 

n. 233 a.id a B. H. C. R. 2io, Poll. [P C l-l 

>i'. (c) Civil P. C., S. 37 — Tansfer of right under 
pending suit — Assignee not brought on record — 
Assignee cafinot execute the decree passed in the 
suit, though he becomes owner thereof — Civil B- 
C., O. 21. R. lb. 

Where a decree-holder has, during tho pend- 
ency of the suit in which he subsequently ob- 
tains a decree, assigned his rights to a third 
party who is not brought on the record, the 
assignee has no right to execute tho decree that 
is subsequoutly passed. Bub tho decree vests in 
the ussianeo in equity i Case' law referred. 


tlanfcs. 

Oi'icinal Civil Suit No. 380 of 1922i 
Decided on 29th Juno 19:^0. 

(o) Provincial Insolvency Act, S. 51 — Com- 
position. 

Tbc execution of a composition deed by a 
debtor aiUi>utit*^ to an act of insolvency : 2^ 

Bom. 4'Hj, Rel.cn. [P -80.0 2] 

(fj Civil P. C., O. 7. R. I— Description of siui 
n heading docs not detennino nature oj suit 
— J urisdiclion — Plaint. 

7’he (l-escriptiou of a suit in the he.iding of ji. 
))liiiiit does not deieiiiiine the nature of the euit, 
nor does the main question in the suit deter- 
mine its nature e. g., the fact that the main 
question i-i a suit is one relating to breach of 
ooatracb does not make the suit oxclu-ively one 
tor damages for breach of contract. [!' SI, G 1] 

{c) Tran.>fer of Property .let, B. 'd — Claim Jor 
ila 7 nagcs, return of earnest inoney ivtih interest 
and a part of purchase price — C7n-:»/i is a/t 
actionable claim and not merely a right to sue 
— Debt means actually existing debt. 

Where i.i a suit based oa a contract i>etweeu the 
parties for purchase an.d sale of immovable pro- 
perty, in regard to which the plaintifis, alleging 
•. breach on the part of tlie dejeoda.; t-,. pray for 
recovery of earuest money, for recovery of part 


(f) Transfer of Properly Act, S. 6 — Con- 
tract to assign properly to coma inexistence in 
future — Assignment is complete when property 
comes into existence. 

A mau can coutract to assign property which 
is to come into existcace in the future, aud when 
it has co.ne iulo existence, equity, treating as 
done that which ought to be doae, fastens upoa 
that property, and the contract to assign thus 
becomes a cojupleto assigameut. [P 83, C IJ 

K'lUtmal Pahlii^aial — for Pluinbilf. • 

Assiidamal liewachand and JkcitiiaP 
vial VaLiram — for liaspoudeabs. 

Judgment. — Tho Dofondants Nos. 2 
(a) aiul (b) in this suit carried ou a gro- 
cery husinoss iu Karachi in the name and 
style of Koshavji Dadlia. On Ubh Marcli 
1918, tiiese dofeudaubs in jjartnership 
with one Valabdas Gangaram agreed to 
purchase from the firm of Abdul Ah 
Moosabhoy a plot of land with buildings 
thereon bearing Survey No. 21 - 3 , Purvey 
Sheet No. 13-7 liambaugb Quarter, 
chi. for a suui of its. SO, QUO. Rs. 4,00 
wore paid to the sollord as earnest money* 
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Soma biiue in April of the same yoar 
Valabda*? Gangavam sofeblod with the 
Defendants No. 2 and retired from the 
partnership. On or about 30th April 
191S, the boom in land was then pre- 
vailing in Karachi, the Defendants No. 2 
agreed to re-sell the property referred to 
above bo the Defendant No. L in this 
suit for E.S. 8-4,000, and received from 
the Defendant No. 1 Rs. 5,000 as earnest 
money. The kobala required the Defen- 
dant No. 1 to take a conveyance direct 
from Abdul Ali Moosabhoy. The period 
for completion of their purchase by the 
Defendants No. 2 from Abdul Ali RXoosa- 
bhoy was due to expire before the period 
within which the Defendant No. 1 was 
bound to cotni^lete ; in order to induce 
Abdul Ali Moosabhoy to extend tlio 
former so as to coincide with the latter 
the Defendants No. 2 paid them a further 
sum of Rs. 5,200 towards the purchase 
price. Messrs. Abdul Ali Moo?abhoy 
wore not really the owners of the pro- 
perty in question, they had in thair turn 
contracted to i)ui*chase it from one 
Gokaldas Lalji and others. Soon after 
June 1918 there was a slump in the 
land market and the contracts referred 
to above wore never completed. On 
26th September 1918, the Defendant 
No. 1 filed Suit No. 842 of 1918 of this 
Court against the Defendants No. 2 
for return of earnest money, interest 
thereon and damages for breach of con- 
tract, in all Rs. 11,100. 13xs. 10, 11 and 

1 4 are certified copies of the plaint, de- 
cree and written statement in this suit. 

The Defendants No. 2 promptly re- 
plied by filing on 2nd November L918, 
Suit No. 953 of 1918 of this Court against 
Messrs. Abdul Ali Moosabhoy. Their 
claim therein was valued at Rs. 20,000 
consisting of Rs. 4,000 earnest money 
paid by them. Rs. 5,200 i)aid towards 
purchase piTce, Rs. 414-8*0 interest; 
Rs. 4,000 damages and Rs. 6,385-3-0 fur- 
ther damages occasioned by the filing of 
Suit No. 842 by the l^ofondant No. 1. 
Kxs. 8, 9 and 13 are o jrtifiad copioi of 
the plaint, d Jcroe and written statement 
in this suit. 

While those suits were yet pending 
the Defendants No. 2 failed in business 
and entered into a composition with the 
large majority of their creditors. Nxhi* 
hit 7, dated 9t)i D ‘cembev 1920. is the 
composition deed. The PlaintilTs Nos. I 
to 3 in this 3»iit are tli3 trusboe* ai)- 


poinbed under this deed of composition. 
The Defendant No. 1 the plaintiff in 
Suit No. 8 42 of 1918 was invited to join 
in the execution of the said deed but 
elected to stand out. The trustees. 
Plaintiffs Nos. 1 to 3 entered upon tlieii* 
duties as such but made no attempt to 
have themselves brought on the re3ord 
in Suits Nos. 842 and 958 of 1918 re- 
ferred to above. They obviously should 
have done so ; why they did nob does nob 
appear on the record. The suits re- 
ferred to were finally disposed of on 9bh 
January 1922. Suit No. 6 42 of 1918 was 
decreed against the Defendants No. 2 for 
Rs. 5,100 costs and interest (Ex. 11), the 
Rs. 5,100 obviously representing the 
earnssb money paid by Defendant No. 1 
witli interest till date of suit. Suit 
No. 953 of 1918 was decreel against 
Messrs. Abdul Ali Moo?abhoy for 
Rs. 9,614-8-0 costs and infcarosb (Ex. 9), 
the R*>. 9,614-8-0 obviously representing 
the earnest money and part purchase- 
money paid by the Defendants No. 2 
with interest'till date of suit. No damage 
wore allowed in either of these suits. 

In February 1922 Messrs. Abdul Ali 
Moosabhoy the judgment-debtors in Suit 
No. 953 of 1913 deposited in Court the 
decretal amount about Rs. 11,393. In 
execiition of his decree in Suit No. 842 
of 1918 the Defendant No. 1 promptly 
attached the amount deposited and later 
withdrew therefrom the amount of 
Rs. 6.6 46-8-3. On 20th February 1922 
the jslaintiffs, as trustees under the com- 
position deed, applied to withdraw the 
ameunt of thedecroj in favour of the 
Defendants No. 2 which had, as stated 
above, been deposited in Court by the 
jiidgment-dobtors. They found they had 
been forestalled l)y the Defendant No. I 
and had to content themselves for the 
time h 'ing with taking tho balance lying 
in Court some Rs. 4,747. On 30th 
March 1922 the trustees filed tlm pres- 
ent suit against the Defendant No. I for 
recovery of Rs. (>, 646-8-3 witl^drawn hy 
him. Tl\o insolvent dobtoi-s were im- 
pleadad as Defendant No. 2. On llth 
April 1922 tiio Defendants No. 2 finding 
thom-clves harassed Ijy some of thou- 
creditors wlio with tho Defendant No. 1 
liad stood out of tlie composition of 
Djcomhor 1920, applied to l\avo thoiu- 
solves adjudicated insolvent and for the 
appointment of an interim Recoivnr. 
Exliihits 15 a>ad 17 are corlifiod copies 
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of these applications. They were acl- 
jndicatecl insolvents on 11th August 1922. 

On otli December 1922, the Official 
Receiver in whom tl^e estate of the 
Defendants No. 2 had vested by virtue 
of the adjudication order applied to the 
Insolvency Court under S. 4 of the In- 
solvency Act (5 of 1920) for a declara- 
tion as against the trustees under the 
composition deed of December 1920, of 
his superior claim to the estate of the 
insolvents, etc. On 31st August 1923, 
by a consent order the trustees, Plain- 
tifls Nos. 1 to 3, undertook to hand over 
to the Official Receiver the estate of the 
Defendants No. 2 so far as it remained 
unadministered. Exhibit IS is a certi- 
fied copy of this application and the 
order thereon. In November 1923 the 
Official Receiver was brought on the 
record of this suit as Plaintiff No. 4. 
The Defendants No. 2 obtained their 
discharge on 17th October 1924. A 
certified copy of this order is Ex. 19, 

On 19th April 1926, as nothing f'U*- 
ther i*emained to be done in connexion 
with the insolvency proceedings in regard 
to the Defendants No. 2 the proceedings 
were ordered by the Insolvency Court to 
be recovded. Exhibit 20 is a certified copy 
of that order. Now the plaintiffs’ claim 
in this suit, shortly put, is as follows: 

Under tlie deed of composition Ex. 7, 
dated 9th December 1920, they say the en- 
tire property of the Defendants No. 2 ex- 
isting or acquired thereafter by realization 
or otherwise was assigned to and became 
vested in the trustees (inter alia the claim 
of tlie defendants in Suit No. 958 of 1918 
jjending against Abdul Ali Moosabboy) 
for the benefit of tlio creditors ; the 
Defendants No. 2 had, therefore, no 
interest in that claim at the time a 
<lecree was passed against ISlessrs. Abdul 
Ali Moosabhoy in Suit No. 958 of 1918 ; 
on tlie claim ripening into a decree on 
9th laniiavy 1922, the decree equally be- 
came vested in the trustees, the Defend- 
ants No. 2 having no interest therein. 
Tho Defendant No. 1 had, therefore, no 
right to attach and withdraw from Court 
any portion of the decietal amount in 
Suit No. 95S of 1918 deposited by the 
jnclgment-clebbors in Court in execution 
of any decree held by him against tlie 
Defendants No. 2. I-Iaving, as a matter 
of fact, done so, he is bound in law to 
liand over the amount so withdrawn by 
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him to the plaintiffs, trustees or to the 
Official Receiver, Plaintiff No. 4. 

Two written statements have been 
filed by the Defendant No. 1, the second 
after the joinder of the Official Receiver 
in December 1923. The two sets of issue 
set out below sufficiently indicate the 
nature of his defence : — 

1. Was any valid composition deed entered 
into betweeii the Defendants No. 2 and their 
creditors as alleged ? 

2. Is the said deed fraudulent and void, and 
did it convej* any title to the plaiutifTs ? 

3. Did all the property of the Defendant 
No. 2 of any kind and nature •whatever then 
existing or thereafter acquired or realized vest in 

the plaintifis by virtxic of the said deed ? 

4. Did the claim in Suit No. 958 of 1918 on 
the file of this Ccurt also vest in the plaintffls 
hy virtue of the said composition deed and had 
the Defendant No. 2 no saleable interest left in 
the same at the time cf the passing of the decree 
in the said suit ? 

5. Did the amount of the decree iu Suit 
No. 958 of 1918 vest in the plaintifis by virtue 
of the composition deed immediately on the 
passing of the decree iu the said suit and had the 
Defendant No. 2 no saleable interest in the said 
judgment debt or did they hold the same as 
trustees for and ou behalf of the plaintifl.s as 
alleged ? 

G. Had tho Defendant No. 1 no right to 
attach and recover the decret.al amount in Suit 
No. 958 of 1918 for reasons given in paras. 4 and 
G of the plaint ? 

7. Is the suit by tire plaintiffs msintaiu- 
able ? 

H. Is the Oiliciiil Receiver a necessary party 
to the suit V 

9. Can the pl.aintiOs have any preference over 
the 03lci.al Receiver and has any cause of action 
accrued to them ? 

10. To what relief, if any, are the plaiutifTs 
entitled ? 

11. General. 

Additional Issues- 

I. Is the Defendant No, 1 bound by the com- 
position deed referred to in para. .1 of the 
plaint ? 

2. Has plaintifi No. 4 any cause of action 
against Defendant No. 1 ? 

3. Can the plaintiff No. 4 recover the amount 
of claim in this suit from Defendant No. 1 ? 

4. Are the allegations iu ^ara. 4 of the 
amended plaint proved ? 

5. Is the suit bad for misjoinder of plaiutifTs 
and cause.s of action '? 

Now there are a few salient points in 
this case, the decision on which will 
enable me to dispo.so of this doubl© sot of 
issues some of which, by the way, over- 
lap, wliile others iiave become unneces- 
sary in view of the joinder of the Official 
Receiver as Plaintiff No. 4. As the case 
moreover, has been argued largely on these 
salient points it will be more convenient 
that my judgment should proceed on the 
same lines. 
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The firsb of these points is whether 
Ex. 7 Nvas a valid composition deed which 
vested in the Plaintilfs Nos. 1 to 3 as 
trustees the claim of the Defendants No. 2 
aj;ainsfc Messrs. Abdul Ali Moosabhoy in 
Suit No. 958 of 1918. The validity of 
Ex. 7 has bean attacked on sev’^eral 
grounds. It has first been argued that 
the document is not a composition deed 
at all as it clearly contemplates and pro- 
vides for payment to creditors in full and 
tins is essentially nob the piirpose or 
meaning of a composition deed as laid 
down in the case of Shelch Adam Has'ifi' 
ali V. Chandra Shankxr (l). The deci- 
sion in the case relied on was l)ased 
eati)-ely on a construction of the doc\i- 
inent before the Court. That E.x. 7 does 
not con template payment to the creditors 
in C ill but provides for a compounding of 
dohti is clear on a reference to the con- 
tent? of the document. Clause (7) is of no 
assistance to the Defendant No. 1 ; it 
merely empowers the trustees to pay in 
full, or to compound at a higher rate 
with bho?o creditors 

wh • r*ra?o to co.ne ia uudor and take advan- 
tasa..ot‘ prcsoiits. 

Cla IS.-3 (22) provides that in respect of 
the balance remaining due to the credi- 
tors after tlicy received the last dividend 
which tlio trustees may be able to clis- 
trih ito, the creditors will accept bundis 
to bo executed by the debtors nob to he 
recovorablo or rcali^sod 

U'ltil ai'l udoss th'j debtors arc in a 
po.sitlcjn abl-i to pay sucli dobt or debts. 

Exhibit 7, therefore, clearly contemp- 
lates Hiat the property of the debtors 
tr.an-f erred to the trustees will be insulli- 
ciont to I'ay the creditors in full, and pro- 
vitles t.ha^. the balance will be — wliat may 
well l)‘) described as — payable wlion avail- 
able. This cannot in reason be called 
piN inonb in full. Boddos tlii.s tli.^ point in 
the . ase l^•forred to was whotlier thodocu- 
in->nf, Mioro was alinissiblo in evidence 
no!. I.i-ing registered. Tliab was the only 
po'iib <loc:ded. Exliibit 7 has been rogis- 
to*-o 1 and the ca?o is, tliorcfore, really of 
no lujlp whatov’or. 

'I'll ! next objection to Ex. 7 (this is not 
re.ally an old-action to its validity) is that 
it. conCiins no ahsolutj transfer of the 
d«)h{;ov>’ propirty to the trustees but 
ninroly appoints the trustees au'onbs for 
distrib'tling certain property among the 
creditors. Such a transfer, it is a’*gued. 
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does nob vest the property of the debtors 
in the trustees to the extent of prevent- 
ing such property from being attached by 
a creditor in execution of a decree 
against the debtors. The argument 
is based upon Cl. (9) of Ex. 7 under 
which the debtors aj^point the trustees 
their lawful attorneys for filing suits, 
selling properties, etc. But obviously 
Cl, 9 cannot be read by itself. The ver^ 
scheme of the deed involves an absolute 
transfer to the trustees of all the pro- 
perty of the debtors for the compounding 
of their debts. Obviously Cl. (9) had to 
be inserted to enable the trustees to 
handle and deal with the immovable 
property of the debtor.s. 

Again Ex. 7 has been attacked as a. 
fraudulent preference. Reliance is placed 
for this strange ai-gumenb on Cl. (7) of 
the deed to the contents of which I have 
referred above. When the creditors 
themselves were parties to Ex. 7 and 
agreed that such of the composition 
scheme might, if necessary, bo given ju’e- 
ferenbial treatment, I fail to understancl 
where the fraudulent preference comes in.j 
Lastly, it was argued as against Ex. 7' 
that the execution tliovoof by the debtors 
amounted to an act of insolvency and 
that on tlie debtors being adjudicated 
insolvents the transfer involved in Ex. 7 
became void as against the Oflicial 
Receiver under 8. 51 of the Provincial 
Insolvency Act. In suiiporO of the argu- 
ment wore cited the cases of Karfiand ts 
V. Matjanlal (2), parte Ila<jho.s (3) and 
hi re Wo’vl (l). These cases merely lay 
it down that tlie execution of a composi- 
tion dool by a debtor amounts to an act 
of insolvency. S. 5i of tlic Insolvency 
Act can Iiavo no application whatever as 
Ex. 7 was executed in Dccomber 1920, 
while the Defendants No. 2 aiipliod to h> 
adjudicated idsolvonts in April 1922. 

Exiliib 7 is, in my opinion, a jioi'foctly 
valid deed of composition. Now Cl. (1) 
of Ex. 7 recites that 

tlic sjiid (1 'btors <lo borcbv, ns b 2 n<;fininl owners 
tliareof, n^^sigti n»ifl convt^y unto th.3 trusto.;s all 
their iiiovonble and iinmovoabK* pro])crtios what- 
soever wlieresojvor situate iiicludi.i^j inter alia the 
property shown in the schedule B hereto. . . 

Clause 2 reads : 

The trustee? sh iM, at such tiinc.s .anti in sKoh 
i n in i i‘r as tli *v sh iM think fit .and T'rr»p,'sr, call 

(2> LIUOJJ 20 lJ^n.T7li — t '\io7n. ']~7 H -Ul ' ~ 

(^) ClMlKt] 1 Q. B. .,5U5=G2 L. J. Q. B. -308=11 
W. R. 40i;=GS L. T. G2'J. 

(4) [IH72J 7 Ch. A. 302 = 20 W. R. 403=41 L. 

J. K. B. 21. 


(1) Ll'.U2j 14 B.->m. L. 11 . 500=15 1. C. 850. 
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iu, collect, coitipel payment of or receive such 
part of the property as is outstanding .... 

Clause (12) states : 

The properties shown in the schedule B are 
only by way of description aud are the proper- 
ties which have so far been ascertained as belong- 
ing to the debtors. The trustees shall have full 
power to take hold aud possession of any other 
property of the debtors coming to their know- 
ledge besides that shown in. the schedule B. 

Lastly para. (6) of the Schedule B to 
Ex. 7, which is a schedule of the pro- 
XJerties belonging to the Defendants No. 2 

reads as follows : j * ,.i 

All the assets aud outsbaudings due to the 
debtors according to their books of accouut, in- 
cluding all rents, and profits at present due in 
respect of the immoveable properties, and all 
claims made by the debtors for which suits are 
pending in the Karachi Courts, 

It would, therefore, appear prima facie 
that the claim of the Defendants No. 2 
a-^ainst Messrs. Abdul AH Moosabhoy in 
pending Suit No. 958 of 1918 vested in 
the Plaintiffs Nos. 1 to 3 by virtue of 
lijx. 7. It Has been argued, however, that 
this claim consisted of a mere right to 
sue which was unassignable to the 
Plaintills Nos. 1 to 3 by reason 
of S. (> (e) of the Transfer of Property 

Act. The argument certainly needs 
iuv’estigatioii. It is contended that tlio 
very heading of the plaint in Suit 
No. 9.58 of 1918, Ex. 8, describes the suit 
as one for damages for breach of contract 
and that such a claim for damages is 
unassignable in law. This is certainly 
so, but the description of a suit in the 
'heading of a plaint does not determine 
the nature of the suit. Neither does the 
fact tliat the main question in a suit is 
one relating to broach of contract make 
hlio suit oKclusivoly one for damages for 
breacli clonoract. What Liic suit really 
is for is clearly indicated in para 7 of 
J'ix. 8 It is a suit ha’od on a contract 
lietweou the parties for purchase and sale 
of iruinovahlo pvoiorby in regard to 
which the plaintills. alleging a breach 
no the iiart of the defendants, pray for 
recovery of earnest money, for vecovoi y 
of pare p irchas^ price i)a:d, for recovery 
of intercut on tlio aggregate of t-lijso two 
sums and for damages for l>'-eaeh of con- 
(uaot. rhoquoitio!! is whetlier the claim, 
in a suit so composed ainomt^to a debt 
to an actionable claim or chose in action 
or to a more right to soo. 

In the ca^o of Achxrjt t Cho>r- 

flhru V. li iroil t Kishore Aiharjiu (o) th 
word ‘dohl’ was dotined as meaning an 

NV • 1^. H7 


actually existing debt that is, a perfected 
and absolute debt not merely a sum of 
money which may or may not become 
payable at some future time or the pay 
ment of which depends upon contin- 
gencies which may or may nob happen.^ 
Taking this dehnition as a best the claim 
under consideration is clearly nob a debt. 

In the case of Jewan Ram v. Ratan 
Chand Kisheii Ghand (6) the assignment 
of a right to sue for unascertained dam- 
ages for breach of contract was held 
invalid as an assignment of a mere right 
to sue. In Firm of Gerimal Hariram v. 
Firm of Rughunath K.aliaiiji (7) it was 
held that an assignment by the Official 
Receiver of outstandings which consisted 
of unascertained claims for damages for 
breach of conti'aot was invalid being an 
assignment of mere rights to sue. On the 
other hand, the Madras Pfigh Court had 
held in the case reported o.'^VeiihatcswarcL 
Aiyar v. Ramaa Nambudri (8) that an 
executory contract for the conveyance of 
land is not a mere right to sue and may 
therefore, be assigned. While the Lahore 
High Court in Akhtar Beg v. Haq 
Nawaz (9) have held that a transfer of 
all the rights of the vendee under a con- 
tract to sell land, even after the vendor 
has refused to perform the contract, is 
nob a transfer of a mere right to sue, 
although a right to sue is involved in it. 
Bub these aud other cases which have 
been cited before me liave really little 
more than an academic interest. Suit 
No. 958 of 1918, as I have described it 
above, is obviously not a mere suit to 
recover damages for breach of contract 
though a cla'ni for damages is included 
therein. 

To my mind the claim of the plaintiff 
in Suit No. 958 amounts cloai’ly to an 
actionable claim within the meaning of 
that term in S. 3 of tlio Transfer of I*ro- 
perfcy of Act. So far as the reliefs relate 
to return of earnest money, part pur- 
chase-money an 1 interest thereon they 

consbibube a claim to a beneficial interest 

• 

in mov’cahle ]iroporby nob in possession 
of tlio which the civil Courts 

recognize as aff ording ground for relief. 

1 must, thoreforo, hold that Ex. 7 was a 
valid composition deed which vested in 


(i>> 'I'-y c. w. X. i!sj. 

(7) CLOgL) Hi S. 1.. R. 71. 
is) [1010] M Ju W. 433=33;.!. C. 
1 .. 'i\ 

(9) A* 1. K, i021 70'J. 
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tho Plaintiffs Kos. 1 to 3 as trustees the 
claim of the Defendants No. 2 against 
Messrs. Abdul Ali Moosabhoy in Suit 
No. 958 of 1918. Now what was the 
effect in law of such a composition deed 
against creditors of the Defendant No. 2 
who, like the Defendant No. 1, chose to 
stand out of the arrangement 7 This is 
the second salient point in the case. 

In the case of Bainanji Maiiikji v. 
Naoroji Palanj i (10) Ghief Justice Sausse, 
following the English authorities, held 
that a bona fide assignment by a debtor 
of his entire property for the benefit of 
his creditors divests him of any interest 
which can be the subject of attachment, 
subsequently issued in e:?ectition of a 
decree against sucli debtor until the 
[trusts of the deed of assignment have 
been carried out. Naoroji, the attaching 
creditor in tliis case, was, like the Defen- 
dant No. 1 in the case before me, one of 
the creditors who had refused to join in 
the execution of the deed of composition. 

He bad subsequently filed a suit against 
the debtor, obtained a decree and in exe- 
cution thereof had attached certain 
moveables formerly the propeity of the 
debtor which had been sold by order of 
tlie trustees. 

Ba/pvji Auditram v. Umedhhai Tlathn- 
hififjh (11) is another authority very much 
to tlie same effect. It was liold therein 
that the assignment in a trust deed, by 
which a person assigns all his projierty to 
tixistees for tlio benefit of his creditors, 
protects tho, assets so assigned from all 
creditors. 

l-'ollowing the above cases I hold that 
in consequence of Ex. 7 the Defendant 
No. 1 could not in execution of his decree 
against the Defendants No. 2 in Suit 
No. S-12 of I9l8, attach any property foi- 
morly belonging to the Defendants No. 2 
which had vested in tho i)laintiffs-trus- 
teo5. 

This biings mo to tho last of what I 
have referred to before as the salient 
points in the case. It has boon argued 
that even assuming that the actionalilo 
claim of the Defendants No. 2 against 
Iklessrs. Abdul Ali IVToo-^ahhoy involved in 
Suit No. 9.58 of 1018 vested in the plain- 
tiffs-tiuisteos by reason of Ex. 7, the 
plaintiiVs-trusteos liaving failed to take 
the necospavy and \isi;al steps to have 
tlieinsol VOS hro”ght on tlie record of the 

(lb) 1 fi. H. C. 

(11) 8 B. il. C. A. C. 24-5. 
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said suit, the deci-ee that was subse- 
quently passed neither vested in them nor 
were they entitled to execute that decree- 
That what was assigned to the trustees 
under Ex. 7 was the actionable claim in 
Suit No. 958 not the decree that came 
subsequently to be passed, therein. The 
decree, when passed was, therefore, the 
property of the Defendants No. 2, and tho 
money - paid into Court thereunder was 
rightly attached and availed of by the 
Defendant No. 1 in execution of his 
decree in Suit No. 842 of 1918. One of 
the propositions of law involved in this 
argument, viz., that where a decree-hold- 
er has, dui'ing the pendency of the suit 
in which he subsequently obtains a 
decree, assigned his rights to a third 
party who is not brought on the record, 
the assignee has no right to execute the 
decree that is subsequently passed, I am 
prepared to concede. This proijosition 
has been laid down by a number of cases 
of which the following are instances : 
Basroorvithil BJtandariv. Bavia Cha7i~ 
dra Camthi (12) ; Dost Mtihainmad v. 
Altaf Hussain Khan (13) ; Peer Maho- 
med Bowthen v. BariUhan Anibalam 

(14) ; Siln Peda YeUigada v. Sitrya Bao 

(15) ; Ari Chetty v. Thecrthamalai Chctly 

(16) and Mathnrapore Zemindari Co., 

Ld. V. Bhosara^n Mondal (17). All these 
cases are based on O. 21, R. 16, Civil P.C. 
or the corrosi^onding section of the earlier 
Civil P. C., and on the i)rinciple that an 
executing Co^irt is governed by the pro- 
visions of tlie Civil P. C., and will not 
entertain claims by assignees, to execute 
decrees when such claims are based on 
equitable grounds. To tho fame effect 
is tho very recent case of Genara^n 
Kn purchand II a }nnantya7n Surajina! 

(18). 

Put to argue that tho plaintiffs-trus- 
teos cannot execute the decree in Suit 
No. Sl2 of 1918 is one thing ; to f-ay that 
tho decree never vested in them is quite 
another. The confusion arises hy regard- 
ing tho decree in Suit No. 958 of 1918 
as soiiiething ditTerent from and un- 
connected with tho actionahlo claim in 
tho suit which ultimately ri] oned into- 

(i_>) C1U07] 17 !ii7TrjT3i>i^“:Si. L. t. iu7r 

(13) fiol'il 17 1. C. 512. 

(14) [luir,] 30 I. C. 881. 

(15) fJOHO 2 Tv. W. 1122 — 20 ^f. I. J. 093 = 31 

. C. .542=(1M(1) 1 \V. N. 119, 

(Hi) [19H>] .3 I>. \V. 521 = 34 I. C. 701, 

(17) A. I. R, 1924 Cal. GGl=51 Cal. 703. 

(l?s) A, 1. R. 1920 Bom. 40G. 
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the decree. To my mirtd the actionable 
elaim in Suit No. 958 of 1918 having 
vested in the plaintiffs-brustees by virtue 
•of Ex. 7 the decree subsequently passed 
in the suit equally vested in them and 
became their property. The following 
'passage in the judgment of Sargent, O. J., 
in the case of PiU'inanandas Jiwandas 
•V. Vallabd IS Wallji ^19) entirely sup- 
ports my view : 

It appears that the plaintiffs in, this suit were 
•trustees of the property of ouo Runchoredas 
‘Camji, who died in the year 1859, having by his 
Will left all his property to them as trustees for 
the applicant. Puraiauandns, with directions 
•that it should be assigned to him as soon as he 
■came of ago. Tliis assignment was made by the 
trustees to Purmanandas in the most general 
terms in 1870 after the suit was filed and while 
it was still pending. By the deed of assignment 
the trustees transfer to Puriuanandas 'all move- 
able property, debts, claims and things in action 
whatsoever vested in them.’ whicli would include 
the claim which was the subject-matter of the 
'then ponding suit ; and the effect of this assign- 
ment was, in e'juity, to vest iu Purmanandas 
the whole interest in the decree which was 
-afterwards obtained. 

The iJi'inciple of equity leferrod to in 
this case was delincd by tho Master of 
the Rolls, Sir George Jessel, in 
tlio case of Colhjer v. Isaacs (20) as fol- 
lows : 

A man cannot in equity, any move than at law 
[assign what has no existence. A in.an can con- 
jtract to assig-.i property which is to come into 
Icxistsnce in the future, and when it has come 
{into existence, equity, treating as done that 
which ought to be done, fasteiis upon that pro- 
perty, and the contract to assign thus becomes a 
.conn>lctc assignment. 

This equitable principle, I find, is vo- 
oognized in the case in liasroorvithil 
IViandari v. llmnachandra KamChi (12) 
which I have referred above. 

I must, accordingly, hold against the 
Defendant No. 1 fcliis point as well. 

To tho arguniont, somewhat half- 
heartedly advanced, that the Defendant 
No. 1 not beiug a party to Ex. 7 was free 
to rocovor hy suit fjoin the Defendants 
No. 2, that under S. 55 (G) (b) of tlio 
Transfer of Property Act tho Defendant 
No. 1 Iiad a lien on the property contrac- 
ted to 1)0 purchased for his earnest 
Jiioney, tliat, if in order to save tho jiro- 
perty from attachment money is depo- 
sited in Court tho lien attaches to tho 
money so deposited, I need not refer in 
detail. It is obviously more ingenious 
than sound, considering that the property 

(19) fl887] 11 Bom. 506. 

(•20) 19 Ch. T). 342—30 W. R. 70=51 

r.. J. Ch. l'i=40 I.. T. oC7. 
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in question did not belong to Messrs. 
Abdul Ali Moosabhoy who deposited tho 
money, and further that there was no 
privity of contract between the Defendant 
No. 1 and Messrs. 'Abdul Ali Moosabhoy. 

Having disposed of these salient 
points in the case I now proceed to re- 
cord as briefly as possible my findings on 
the issues : 

My finding on Issue No. 1 is in the 
affirmative for reasons recorded. 

As to Issue No. 2 no fraud has been al- 
leged or proved. Finding in the negative. 

My finding on Issue No. 3 is in tho 
affirmative ; so also my finding on Issue 
No. 4. 

My finding on Issue No. 5 is in the 
affirmative. The Defendants No. 2 had 
no interest in the Rs. 6,64G-8-3 with- 
drawn by tho Defendant No. 1. The 
latter became a trustee for the amount 
after he had w'ithdrawn it. 

My finding on Issue No. G for reasons 
recorded is in the negative. 

Issues Nos. 7 and 8 became unneces- 
sary when the Official Receiver was 
joined. 

On Issue No. 9 it appears to roe that 
the Official Receiver was really no{i a 
necessary party and had no cause of ac- 
tion against the Defendant No. 1. Under 
S. 28 of the Provincial Insolvency Act 
what vested in tho Official Receiver on 
tho passing of tho adjudication order in 
1922 was the existing property of tho In- 
solvents- Defendants No. 2. The sum of 
Rs. G.G4G odd now sued for by the plain- 
tiffs Nos. 1 to 3 ceased to be tho property 
of tho Insolvents Defendants No. 2 long 
before the adjudication order. The point 
is of little importance in tho case as it is 
admitted for the plaintiffs that whatever 
is realized by the Plaintiff's Nos. 1 to 3 
in execution of tho^ decree they will 
obtain in this suit must be handed over 
to tho Official Receiver. 

!My answer to Issue No. 1 of tho addi- 
tional issues is in tho negative. Defen- 
dant No. I not being a party to I’-lx. 7 is 
not bound thereby. 

As to Additional Issue No. 2 my finding 
on Issue No. 9 covers it so also as to ad- 
ditional Issue No. 3. 

As to additional Issue No. 4 there is no 
evidence wortli the name. In any case 
no finding is necessary. 

Additional Issue No. 5 lias not been 
pressed. In any case my answer thereto 
is in tho negative. 
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As a result of these findings there will 
bo a decree in favour of the Plaintiffs 
Nos, 1 to 3 against the Defendant No. 1 
for its. 6,646-8-3 with costs of the suit 
and interest at 6 per cent, from date of 
suit till payment. The Plaintiffs Nos. 1 
to 3 will hold any amount recovered by 
them under this decree at the disposal of- 
Plaintiff No. 4, the Official Receiver. 

Suit decreed. 
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Btikshan and another — Accused — Ap 
1)<*1 lants. 
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Kmpero) Opx’o^ite Party. 

Criminal Appeal No. 48 of 1926, De- 
cided on 29th »July 1926, from an order 
of the S. J., Larlcana, D,^- 19th ISXarch 
1926. 


(<t) Cylmilieil facie case made 

out against the accused — Accused cannot safclg 
rely on infirmity of prosecution evidence or jyre- 
s7imi>tio7i of Innocence. 

If prima facie case is made out against the 
acctised, he cannot rely safelv on the prcsunij)- 
tiou of innocence or on the infirmity of the evi- 
dence for the prosecution ; and then it is oiJCn to 
the Court to convict him. The force of suspi- 
cious circumstances is augmented whenever the 
party attempts no exidanation of facts which h<? 
»n.ay reasonably be presumed to be able and 
interested to explain ; 7 S. L. Tt. lOU. rdl. 

fP fi7 C 1} 

(v) T*cnal Code, Ss. 34 and .302 — l^our persons 
taking a woman out with the intention of mur- 
dcritig her — Death caused — All are guilty as 
2yrincij7als. 

Where four persons took>a woman out with 
the ktjowledge a’ld with the purpose that one of 
thei r initnbor should murder her and one of 
their number did murder her, then that murder 
is done in furtherance of the cominon intention 
of all and all the four men are guilty of tlio 
crime as priiicii>als under S. 34. [P 87 C 2] 

(e) Criminal^ J’. C., S. 430 (2) — .l 2 >peal against 
■convictions — Kotivc for enhancemoit is not 
7ieccssary. 


Whore the accused h.wo ]>roferrod an appeal 
.and they have* had an opportunity of being heard 
per.so’ially or by pleader, it is open to the appel- 
late Court to change their conviction to one 
under a graver section, without further calling 
upon them or isstiing to thorn a formal notice, 
whcri the Public Prosecutor asks to do so. 

[P K8 C 13 

iiulnhrai 2^ i Jialchaful — for 
Cr. Kl ph niston — for tho 

Kincaid, J. C. — Tho fact 


Ai)i)ollants. 
Crown . 

of th is case 


•are simple alMio’igli nnhap]iily i;nusiial. 


Thoi-e wore fchreo biotbors, Alibux, 
Bakshan and liuznri feho sons of Dadu. 
They lived together with their cousin 
Amiro in Gulbeg, Tah;ka Eatodero. Of 
these three brothers Alibux was married 
to Bakhtawar, the daughter of Dhanibux. 
Rightly or wrongly Bakhtawar was sus- 
pected of an intrigue with one Ganwar 
and owing to this suspicion she left her 
husband and went to reside with her 
father Dhanibux. On the 2ad of October 
1925, Bakshan and AJibux w'ont ta 
Dhanibux and asked him to let them take 
Bakhtawar with them as they were going 
to change their camp in order to work 
at the harvest some way off. Dhanibux 
let them take Bakhtawar. And that 
night the three brothers and their cousin 
Amiro changed their camp to a spot three 
miles from Gnibog. 

The following daj’, that is to say, on 
tlie 3rd of October 1925, tliree persons 
Belo, Miandad and Sher Mahomed, c astc- 
fellows of Dhanibux and his cousins, 
came to tho neighbourhood in search of 
a she-camel. They met another caste- 
fellow by name Salleh and asked him 
al)Oiit Diianibnx and Bakhtawar. Sallel* 
told them that Alibux and Bakslian bad 
taken away Bakhtawar the previous day. 
Now Sher Iklahomed, Belo and Miandad 
know that Baklitawar had been charged 
w-ith uncha^^tity with Ganwar and had 
been declared unchaste or kari. Tliey 
feared tliat she had been taken a way to 
be murdered. They wont to Gulbeg 
village to SCO whether Alibux's camp 
was still there liut found it had gone. 
They followed the footprints up to 
Piinhun village and there they found 
tlie camp again. In tho lodo or i)ortabli! 
hut they saw Alib^ix, Bakshan and 
Huzuri the three brothers and Amiro 
their cousin there. Baklitawar was also 
there. The time was 6 ]). m. It was 
getting dusk and they did not go back to 
their camp ; ]>ub fearing that Bakhtawar 
might ho killed tliat night they went to 
Punhun Police out]iost. They told tho 
Head Constablo MeharaJi Klian of their 
feav.s and asked him to take security from 
tho throe brotliors. 

^lohaiali Shah took a constal)lo, two 
villagers and the throe complainants 
and wont back to the accused’s cami>. 
They reached it between 8 and 9 p. &r. 
There they could neither find Alibiix, 
Bakshan, Huzuri Amiro nor Bakhta- 
war. They only found four women and 
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two children, all huddled together as statements of the witnesses and on the 
if frichtened. Mebar Ali Khan asked 6th the Sub-Inspector arrived with 


the women where the men were. They 
said that Alibiix and Bakhtawar had 
remained at Gulbeg while Bakshan and 
Hnzuri and Amii'O had gone in search 
of a she-camel. As this statement was 
obviously false, the suspicions of the 
party grew stronger. Just then Bakshan 
I’etiirned. He was wearing only a loin 
cloth and be was covered with fresh dust. 
Moharali Khan asked him where the 
other male members of the camp w^ere. 
He made a similar rei'ly, namely, that 
Huzuri and Amiro had gone to look for 
a 'camel, while Alibux and Bakhtawar 
had remained at Gulbeg. Meharali Khan 
waited for some time in the hope that 
the other missing men might return, but 
they did not. As it was dark he could 
do nothing that night, so be took Bak- 
shan and the women of the camp to the 
police post at Punhun. Prom Punhun 
l>olicG thana Mcharali Khan sent for 
Adho the Police tracker, and between 

and 4 a. m. the iiavty again returned 
to llie camp. 

"When day broke they noticed the foot- 
prints of four men and one woman going 
west from the camp. They followed the 
tracks for 27o paces and came to a pit 
dug like a grave. It was 7 feet long, 

’i feet deG)> and 24 feet broad. Prom 
this iioint the three men’s foot-jirints 
only proceeded. tlio woman’s prints 
wholly di.sa]ipearcd. But near the place 
Miere wei e marks as if a human being 
had been dragged. The fourtli man’s foot- 
juints wont hack towards the camp. 
The party followed the three tracks for 
throe furlongs, until tlioy came to a pit in 
a disused canal. In the pit was a dead 
]>ody of a woman whom Belo, Slier 
^Mahomed and Maindad identified as 
liakhfcawar. The police trac-kor, Adho. 
examined the footpi'ints that led back to 
Latlo and was satistied that they wei*e 
lliose of Bakshan. These prints had 
boon made by I^akshan as he retixrned 
the previous evening to the camp, 
^lehai’ali sent the first I'Cjiort to the 
I'ta'odoro head-quarter station and made 
a mashirnama and an inquest roiiort. 
He sent the dead body to the hospital 
and hogged the Sub-Insiioctor to brine 
GnUher, a more experienced tracker, and 
one unconnected with the supposed cul- 
prits. 

On the 4th and 5th Meharali took the 


Guisher, That day also Amiro, who till 
then was missing, was arrested and the 
Sub- Inspector took charge of him and Bak- 
shan. The Sub-Inspector further held 
a test of Bakshan and Amirc/s footiirints 
. and Gulsher’s identification of Bak- 
shan's corresiionded with that of AdbOr 
Bakshan ’s tracks went up to the grave 
and then returned to the camp. Gui- 
sher iiicked out Amiro ’s prints as one of 
those which went to the canal where the 
dead body lay. On the 7th the Deputy 
Superintendent of Police came. On the 
8th the third brother Huzuri was arrested 
and his prints were also picked out by 
Guisher as one of the three that ■went 
to the spot w’here Bakhtawar was founds 
On the 9th the iiolice sent Bakshan, 
Huzuri and Amiro to the committing 
Magistrate. After the commitment 
Amiro hanged himself. Alibux has not 
as yet been arrested. On the 29th of 
March 1926 the learned Sessions Judge 
of Larkana found the accused Bakshan 
and Huzuri guilty under S. S64, Indiarr 
Peal Code, and sentenced them to under- 
go seven years rigorous imprisonment. 

Against these convictions and sen- 
tences the two convicts ha%'e apiiealed. 
Mr. Gulabrai lias aiipeared in support of 
the appeal and the learned Public Pro- 
secutor has sujiported the lower Court’s 
finding. 

Wo have no doubt whatsoever in our 
minds that the finding of fact of the 
learned Sessions Judge is correct. The 
evidence is clear that AJilmx and Bak- 
shan took Bakhtawar away from her 
father’s house on the 2nd of October. 
On the night of the 3rd of October they 
took her secretly away to another sj^ot- 
She was still alive at 6 p. m. on the- 
night of the lird of October, having been- 
seen by the witnesses Belo, Maindad and 
Sher Mahommad. Nothing has been said 
against these three witnes'-os to make na 
doubt their e^■ideuce. They are abun- 
dantly siii'portcd, moreover, by their own 
conduct and by the evidence of Meharali. 
They were afraid that the woman might 
he lunrdered.’and they at once went and 
expressed their fears to Meharali Khan. 
An expression of these fears is to be 
found in the first report, ISIeharali Khan 
wont hack with them to klie camp and 
from that point he has entirely corrobo- 
rated their statements. He has no con- 
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nexion wbatsoovei’ with the accused or 
with the witnesses or the relations of 
-Dhanibux and we fully believe him. 
This evidence establishes that tracks ran 
from the camp of Alibux and his brothers 
to a pit and from the pit to the place 
where the murdered woman was. 

About Bakshan’s tracks there can 
he no doubt whatsoever ; for he actually 
came to the camp when Meharali Khan 
was there all covered with dust. His 
tracks too have been tdenbihed by 
Oulsher, a person who has no connexion 
with the Punhun thana- Huzuri’s tracks 
ran from the camp to the spot where the 
d.ead woman lay. The examination of 
his tracks 'and their identification took 
place in the x^resence of the Deputy 
Superintendent of Police and wa have no 
doubt but that the identification was 
4ihoroughly and honestly made. 

The gist of the evidence is that the 
womaii Bakhtawar came into the i^osses* 
sion of the four persons Alibux, Bakshan, 
Huzuri and Amiro on the 2nd of October. 
On the 3rd of October she was found 
dead in a X)it in a canal. The tracks of 
those four men ran to and from this spot 
where the dead body was found. In 
these circumstances the on\is is certainly 
on the accused to show what happened. 
They alone must have known what took 
X>lace between G xi. m. and 10 p. m. on 
the night of October the 3rd. If they do 
not discharge that burden tlien it is ox')en 
to the Court to convict them. This view 
is consistent with S. lOG, I'lvidence Act, 
and it has been exprossod several times 
by Judges of this Court. Tho loading 
case on the subject is of Isnrsing Sarvan- 
si/ig Eoipcror {l). There P*att, J. C , 
obsorvG.l : 




if uo priaia facio cii^e ha^l Ujca inaJu 
tbo accused it is to t h r a.'cus vl to tcl' 

safely on the pre.^uiuptioa oi innocj.ioc or o 
infirinitv of the evi.i,‘iico for the prunceutio i 
:But when a pri na i.fij ca-»o i.> inailo out a.i< 
the prosu uptio \ of iiojoeeiice is tho\ 

^ IS said b/ NVill.s, J., i j his Work Ci‘"cu n t i 
tial« Mvi' lonc**^ at tho force of suspicion* 

ircuin \.icc ^ is a led v/lic icvor the f>ai*L) 

itltoiiipls no cxjjla (a'd » \ ot facts W hicii ho 
rea^'O lahly be pre^un I to bj a^lj .t 
e«»ted to explain . 


Ifow far haso tlio accused in this ca«e 
discliargod tho hurd.-n Ih.tf; lay uion 
them y Tl) 0 >' )u\i\e attcjuptcd to do >>0 
by giving false au-iwor:.. When liakshan 
was a~kod )>y tiio i>olioo whoro iiakht.i- 


(!)• ri'.iiej 7 . 

i . J. iu7. 


• • I • 



war and Alibux were, he falsely stated 
that they had remained behind 
at Gulbeg. He further stated falsely 
that Amiro and Huzuri had gone in 
search of a she'camel. Huzuri in the 
Court of the learned Sessions Judge 
gave a different explanation. He said 
that he had gone to Shahdadkobe and 
when be returned to his village ho learnt, 
that the Police were after him. He has 
made no effort whatever to explain tho 
circumstances connected with Bakhta- 
war’s death. He has merely said that 
Bakhtawar used to live with her father 
bub that he cannot say where she now is. 

As regards Alibux and Amiro the 
former is still absconding and Amiro pre- 
ferred to hang himself rather than to 
face his trial. In view of these cir- 
cumstances I am of opinion that the two 
accused have in no way discharged the 
burden of proof which rested on them 
and that the finding of fact of the 
learned Sessions Judge that tliey ab- 
ducted tho woman Bakhtawar with 
intent to murder her is amply supported 
by the evidence. 

Another point, however, arises. The 
learned Public Prosecutor has com- 
Ijlaincd that tho conviction by the learned 
Sessions Judge should not have been 
under S. 364 but under Ss. 364 and 302 
of the Indian Penal CoJe and he has 
asked \is to alter the conviction accor- 
dingly. Tho learned Sessions Judge, 
acting on tlio suggestion of tho Assistant 
Public Prosecutor took the view tliat as 
it could nob be cor!-aifi who actually 
committed bh© -ciiiae of murder lie 
should not convict them undor rf. 30: . 
l>iib inose four persons took tlio woman 
out with tlie knowledge and with the 
l>urposo that one of tlioir number should 
murder lior and one of bhoir nunilier did 
murder her, thou that murder was done 
in fuiblioranco of t lio common intention 
of all. All t.ho four men were guilty of 
tho crime as i»ri uci I’als under S. ,‘;4 of; 
tho liuiiau Pvjual Uo lo. Tlio loaino<l 
Public Prosojutor haia-^kod us, thoroforo, 
to change tho corn iction now Lo o-m 
uridor Ss. 3G1 and -02. iuiljan L'enal 
Code. Section .13;), Cl. (u), Orimi ial L'. 

O., runs as follosvs : 


No uti'lei- ihU sootiou >hall l.o juado 

tho prejuli'-'-' -.I iho accu =;.i. unlo-.s lu- h.us h 
an oj)i)otltuiit_\ of boin*^ i ith;.T p..r~ , 

Cr liy I'loadoi- in his d.n-niCc. 


to 

id 

]ly 
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Ifc is true fcliafe no notice was issued to 
ithe accused. But as they thought fit to 
make the appeal, they have had an oppor- 
tunity of being heard personally or by 
pleader. It is, therefore, we think, open 
to this Court to change their conviction 
to one under a graver section, without 
further calling upon them or issuing to 
them a formal notice. In view, however, 
of the gravity of the charge and as a 
matter of prudence rather than of law, 
we think notice should issue to the ac- 
cused to show cause why their conviction 
under S. .361 should not ha changed into 
a conviction under Ss. 3G4 and 302, 
Indian Penal Code. 

I would accordingly dismiss tins 
appeal and direct the aforesaid notice to 
issue. 

Rupcliand Oilaram, A. J. C. — On 

the ev’idonco the following points have 
been clearly established : 

1. That the unfortunate woman 
Bakhtawar had been declared kari or 
niarkod for being murdered by her 
husband or her htishand’s relations. '2. 
That she had teinjjorarlly avoided her 
doom by going and living in the house 
of her fablior. 3. That on the 
very niglit she was taken back to her 
Kushaud’s lado or camp ; they all I'ernovod 
to a distance of three miles from the 
place where they were living. I. At 
abotit 6 p. in. she was soon in tlio new 
camp liy the witnesses Bolo, Miandad 
Shor Mahomed and Salleli who sus- 
pected tliat she might 1)0 done to 
death. .'3. Tluvt about 10 or 11 p. m 
^hat very night, when th > witnesses 
brought the Policemen ti> the camj) of 
tlio accused they discovered tliat all the 
male persons in tlio catnj>and the women 
had di<app(;ared and that short.ly there- 
after Bakslian arrived at the place under 
peculiar cirouin stances. Ho was weav- 
ing only a hiin cloth which covered his 
lower ex* rt^mitios, and his body was full 
of dust. The tliroo other ]>er.sons, namely 
Alih'ix, Amiro and tlio accused Huxinu 
did not return to their cain]> that night. 

0. 'I'hat the next morning footprints of 
fo'T inal • iiersons and one woman wore 
discover<;d loading from the camp to an 
empty j)it which api)eared to have boon 
dug in order to serve as a grave and from 
there £ooti>rjnbs of throe ]ier.sons and tlie 
marks of dragging resembling those of 


the dragging of the corpse of a woman 
were discovered leading on to another 
pit in the bed of a dry canal where the 
body of Bakhtawar was found buried. Ab 
the identification test the footprints 
leading from the camp to the first pit 

the pagi as those of 
the two accused and of two others, while 
the footprints leading from the first pit 
to the second pit as those of the accused. 
Iluziiri and two others. 

These facts formed the substratum of 
the circumstantial evidence which the 
Crown relied on as creating a pritna 
facie case that the accused were guilty 
of abduction and murder. Bakhtawar 
was seen in the camij of the accused at 
6 m. on the 3rd October. She had 
presumbly left in their company and was 
done to death and buried that very nifht.- 
Under the circumstances the burden was 
shifted on the accused to explain the- 
cause of her disapiearanco between the 
liours of 6 and 10 p. m., and the circum- 
stances under which she mot her death 
and was buried. The explanation offered 
by them that Bakhtawar was living with 
Alihux in the house of her father, that 
she had disappeared from her father’s 
house and not from the lado of the ac- 
cused, is false and tmcreclitable and 
augments tlio presumption of their guilt- 
instead of rebutting it. 

Under these circumstances it was open- 
to the lo.arned Sessions .Judge not only 
to convict the accused of abduction under 
S. 361, but of the more serious offence 
of nmrdor. The reasons given liy the 
learned Sessions Judge for acquitting the 
accused of the charge of murder are not 
convincing. ], therefore, concur in tlie 
proposed order. 

A ppe-il dismissed- 
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Kincaid, J. C., and Lobo, A. J. G. 

TjaWimichand Gandavial — Acci'.secl — 
Appellant. 

V. 

Emperor — Opposite Pai'ty. 

Cx'irainal Appeal No. 189 of 1925, De- 
cided on 25t}i Marcb 1926, from an order 
of Rupchand Bilaram, A, J. C., D/- lOtli 
November 1925. 

(а) Criminal P. C., S. 476 — Order under, 
passed without giving reasons is not illegal. 

Although it is desirable that the Court passing 
au order under S. 476 should state reasons for 
the order, still an order without reasons is not 
illegal. S. 476 merely states that the Judge 
should record a finding. It does not state that 
that finding should be supported by reasons or 
that it should contain issue for decision. 

[P 90 C 1] 

(б) Criminal P. C., S. 476 — Order under 

Court need not xcalL till completion of the main 
case^ 

Court need not wait till the proceedings in 
respect of which the ofience is committed to 
pass an order uuder S. 47G ; 26 Bom. 785 Poll. 

[P 90 C 2] 

Isat'das Oodharam — for Appellant. 

T. G. Elphinstou, — foi* the Ci’own. 

dudgment. — Tlie facts of this a^ipeal 
have been stated by the learned pleader 
for the appellant as follows and have not 
been disputed: Issardas Assanmal and 
Lakhmichand Gandamai entered, it ap- 
pears, into a partnership as comiiiission 
agents in wheat and gram under the 
title of Jamnadas-Issarda^. In I9l7 the 
partnershiii was dissolved. Tlie matters 
in dispute were referred to the arbitra- 
tion of Mr, Kimatrai, a pleader of this 
Court. He passed an award on tho 10th 
of November 1917, It was never tiled in 
Court. Issardas died in 1919 and fresh 
disputes arose between Dakhmichand, the 
son of Issardas, and Laklwnichand Ganda- 
mai, one of tlie original two partners. 
These disputes were again referred to 
Mr. Kimatrai, tho arbi trator and he passed 
a second award on 2nd Octol>or 19lB. It 
was ordered that Dakhmicliand Gandamai 
should receive all tho outstandings of 
the tirni hut he was also liable to pay 
tho tirm’s debts. Ho was in addition to 
receive a sum of Rs. 5,000. This award 
was tiled. 

In April 1919 a consent application 
was lU'O'Onfod to tho Court hy which 
Mr. Kimati’ai was ajjpointod as a lioceiver. 
He was to get 2^ per cent. Receiver’s 
commission. Some years passed and 
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correspondence took place between Lakh- 
michand Gandamai and Mr. Kimatrai, 
and on the 25bh of November 1924, 
Dakhmichand asked Mr. Kimatrai to file 
a suit • against Messrs Ruijchand Rewa- 
chand for Rs. 2,100. A q^iarrel, however, 
broke out at the payment of the expenses 
of this suit. Dakhmichand Gandumal 
asked the Receiver to pay the expenses 
of litigation out of certain moneys with 
him. Mr. Kimatrai refused. Dakhini- 
chand then applied under O. 40, R. 3 of 
the Civil P. C., to the Court to call on 
the Receiver to file accounts. In January 
1925, Mr. Kimatrai submitted an interim 
account to which Dakhmichand Gandamai 
objected. The latter claimed Rs. 35,000 
as belonging to him. Mr. Rupchand, 
Additional Judicial Commissioner of Sind, 
took evidence in the proceedings in the 
interim report. In the course of these 
proceedings, Dakhmichand Gandamai was 
a witness and in tlie opinion of the 
learned Additional Judicial Commissionei' 
he committed perjury. 

On the Uh of November Mr. Rupchand, 
Additio"al Judicial Commissioner, called 
upon Dakhmichand Gandamai to show 
cause on the Gth of November 1925, why 
ho should not bo pi’oseculed for making 
three false statements on oath. Theso 
statements he detailed in the notice 
which ho issued under S. 47G. On the 
Gth Dakhmichand Gandamai appeared 
by i)Ieader. He obtained an adjournment 
to the 10th of November. On the lOtli 
of November Dakhmichand again appeared 
and again asked for an adjournment. 
But the rule was made absolute. Rup- 
chand, Additional Jiidicial Commissioner, 
passed the following order : 

Rule mafic absolvito. 

Complaint to be filed as provided in S. 476, 
Criminal P. C.. before the City Magistrate of 
Karachi for perjury under S. Indian Penal 
Code, or such otlier section as m.ay be applicable 
for makiitg tho statements referred to. 

Tho remaining i>art of the order dealt 
with tho grant of hail to Dakhmichand. 

It is against tliis order that tho present 
ai^j^oal has been filed. 

The learned counsel who has argued 
tin’s ajjjieal has raised 4 points. 

(1) lie has comi>laincd that no icason- 
ahlo opportunity was given to Dakhmi- 
chand Gandamai to show cause to Rup- 
chand, Additional Judicial Coininissionor, 
why a prosecution sliould not he started 
against him. 
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(2) The order under S. 476 i^assed by 
iihe learned Additional Judicial Commis- 
sioner do05 nob comply with the require- 
snenOs of the law. 

(3) The learned Judge should not have 
during the i> 0 ndency of the proceedings 
passed an order under S. 476 but should 
nave awaited until their completion. 

(4) On the merits also the learned 
counsel has argued that the case is not 
a fit one for setting the law in motion 
against his client. 

I shall deal with those points seriatim. 

L. Wo are of opinion that there is no 
substance in the objection of the learned 
counsel that this client had no reasonable 
opportunity to show cause. He was 
given one adjournment from the 6th of 
November to the lOth. On the lOfch his 
pleader asked for a second adjournment. 
When it was refuse! the pleader in- 
formed the Court that he had no instruc- 
tions to i>roceed. As a matter of fact, so 
we \indorstand from the record, that the 
learned Judge otl'orod him a further ad- 
journment for 3 days, wliich ho did not 
think fit to accept. It appears to us tliat 
Ijakhmiehand had ample opportunity of 
considering how ho should bear himself 
in tho inquiry which the learned Judge 
proposed to make under S. 476. 

2. As regards tlio second point taken 
hy the learned counsel, we think that tho 
learned Judge would ha\‘o boon well 
advised to have given some reasons in his 
order of tlie lOlh of Novotnher. Never- 
theless wo do not think that we should 
he justified in .setting aside his order on 
1hat account. After all S. 176 merely 
states that the Judge should rccor<l a 
finding. It does not state that that 
finding shoiild ho supported hy reasons or 
that it should contain issue for <locision. 
fi’urther, the learned Judge undotihtedly 
applied his mind to the question wliethor 
irjaUhinichand committed p‘’rjury or not 
in tho course of a long and detailed jiulg- 
|inont which lu* wrote on the objections to 
the Kec‘‘i\'or’s account- This judgment he 
]ironounc«*d on the (5th November. The 
matter was, therefore, perfectly fre.sh in 
liis mind at the time luj jiasscd tho order 
conii)laincd of. 

(3) As regards the ])lt*a that the learned 
Judge should not lias'e ordcrotl Lakhmi- 
chand's jirosecution xiondingthc proceed- 
ings, this matter, it a]>i)ears to us, \vas 
sot at rt^sl hy Crowe, J.. in the well- 
known case of Ik rc Hal Gangadhar 


Tilah (1). The passage to which I refer 
is to bo found at page 791 (of 26 Bom) 
runs as follows : 

We concur in the observations of Aikman, J„ 
in In rc Mathura Das (2) that when offences 
against public justice are committed, it would 
be well if Courts availed themselves more fully 
of the provisions of S. 476 instead of leaving the 
prosecution to private parties, who often use the 
sanction granted to them for gratification of 
private malice. The effect of such a course, how- 
ever, would be entirely frustrated if the proceed- 
ings were invariably allowed to be delayed pen- 
ding the disposal of the civil litigation, which 
might bo indefinitely protracted even up to a 
final decision on appeal to the Privy Council. 

(4) On© point remains and that is 
whether on the merits the learned Addi- 
tional Judicial Commissioner of Sind was 
justified in recording the finding before 
us. There is no doubt whatsoever that 
he applied his mind very carefully to the 
subject. The first item he has discussed 
in Jine.s 104 — 128 of his judgment, the 
second item in lines 129 — 145 and 'the 
third item in lines 215 — 232. We wish 
carefully to abstain from saying anything 
that might prejudice Hakhmichand’s trial 
before a Criminal Court, It is the Magis- 
trate who will decide tho question of 
Lakhmichand’s guilt or innocence. That 
burden happily does not rest on us. We 
can, however, say this much, that we 
think on the facts stated by tho learned 
Judge that ho had grounds sufficient to 
justify his passing the order under S. 476. 

Wc, thercfoi-o, confirm the learned 
Additional Judicial Commissioner’s order 
and w'c dismiss this appeal. 

Appeal dismissed. 

(1) fioo^j Bom. L. R. GltT 

(2) 10 All. 80=(1S94) A. W. N. 9. 
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rir)n of Jetha Devji Sc Co. — Plaintiffs. 

V. 

L irm of ISriram ^loolchand — Defen- 
dants. 

Civil Suit No. 151 of 1926, Decided on 
26fch August 1926. 

(rt) Ciril P. C., O. .37 — Suit o7i ncgoteoblc in- 
Slrunicnt—Art. 5 Limitation Act, applies— 
Cnril J\C.. 12S (-2} Act (amended 

1925) Art. 0. 

•A. suit on a. iiegotiablo instrument provided 
for itnder O. 37. falls under the category of suits 
of the nature referred to in S. 128 (2) (f). and 
Act 5 of the I.imitation Act of 1908 applies to 
such suits; 52 Cal. 951=A. /. i 2..1925 Ca/.‘781. 
Diss from. [P 92 O IJ 
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(6) Civil P. C., O. 37 — Shah jog hitndl. 

Obiter . — Ofclior conditions boirig fulfilled, a 
suit ou a >hah jog huudi will lie under O. 37. 

[P 92, C 2] 

Kodiimal LeJchraj — for Plaintiffs. 

P. S. Shahani — for Defendants. 

Order. — On 29fch January 192G, the 
plaintiffs filed this suit under the pro- 
visions of O. 37 of the Civil P. C. on tsvo 
hundis for Rs. GOO and 500 respectively 
dated 16th Februarv 1922, and payable 
on lOth February 1923. The qtiestion 
as to the admission of the plaint as a 
plaint under O. 37, Civil P. C., was re- 
ferred to the Judge in Chambers by the 
Additional Registrar with the following 
note : 

Mr. Kiiuatrai, Pleader, contends’ that, a suit 
under the Summary Chapter can now be filed 
within three years from the date of the cause of 
action, relying on Robtndra Nath TJutt v. Abdul 
Ahad and Co.-(l). In that a Single Judge has 
ordered ex parte that the plaint bo admitted but 
the matter docs not seem to have been decided. 
The C(uestion is whether this plaint may also be 
admitted. 

The matter came before my learned 
brother Tyabji, A. J. C., who, on 9th 
February 1926, made the following 
order : 

Take plaint on file and let defendant take the 
objection. If defendant does not appear the 
Court must consider tlio point before making the 
decree. 

The plaint was, of course, admitted 
and the summonses wore issued to the 
defendants in Form IV, Appendix B, 
Civil P. C. The Deftndant Ko. 5 
Mulchand has applied for leave to 
appear and defend and has raised the 
following preliminary points which are 
now before me for disijosal. 

I. That as the date on which the 
hundi in suit became duo and payable 
was more than six months prior to tlie 
presentation of the plaint, a suit on 
these liundis under O. 37 is iiicomiiotent 
(Art. 5. Sch. I, Limitation Act.). IT. That 
the huinlis sued on are not negotiable in- 
sti-umonts and for this reason as well, a 
suit di'awn under tlio Sinninary Chaiitcr 
does not lie. 

The first of those iioints is, so far us 
this Court is coucetnod, novel. Jt lias 
never so far been contended that a suit 
could l>e brought under the Summary 
O. .37, Civil P. C., more than six montlis 
after tins debt due on the inslrttment 
sued on bocanio payable. The plaintiff's 
contention in the pre-ent instance tliat a 
.suit undtM’ O. 37, Civil P. C.. can ho 

(1) A. I. R. 1020 Cal. 7.S1=52 Cal 95t. 


brought within three years of the date- 
when the debt due on the instruments- 
sued on became payable, is based on a 
Chamber Order of .Justice Ghose in the 
case of liohindra Noth Dull v. Abdul 
Ahad & Co. (1). Apart from the fact that 
I do not agree with the reasoning of the 
learned Judge which appears at pp. 957-8 
of the report, I do not think the case re- 
lied on can bo regarded as an authority 
on the point. That tlie learned Judge 
himself did not desire that it should be^ 
so regarded, is cl^ar from the language- 
used by him. He states : 

In my opinion, subject to what may be urged 
by the defendant when he appears in this suit. 
Art, ij of the present Tjimitation Act cannot refer 
to suits under O. 37 of the Civil P. C. 

The learned Judge further admits that 
it was the intention of the Legislature, 
when they amended Art. .5 of the Limi- 
tation Act to prescribe a limitation of six 
months for all summary suits, hut that 
the intention of the Legislature has not 
been expressed in clear and approi)riato 
words in Art. with the result that, 
strictly speaking, suits under O. 37 ar© 
not now governed by Art. 5 of tbe Limi- 
tation Act. 

All doubts on the point in question 
have, of course, been now set at i*est by 
the amendment of Art. 5 of the First 
Schedule of the Limitatation Act by Act 
£0 of 1925, which came into force on 
1st April 1926. X do no not think, 
however, that tlie jiosition was ever re- 
ally obscure. 

.\rticlo 5 of tJie 2nd SchetluJeof tht 
Limitation Act of lh77 covered suits oii 
negotiable instruments under Ch. 39 of 
tlie then existing Civil P. C. wliich pro- 
vided a summary procecUu*e in rogartl 
to sncli suits. In the Civil P. C.. 
of 1908, powers were given to Higli 
Courts and to certain other Courts in 
Gh. 10, S. 128 (2^ (f) to extend tho sum- 
mary procediiro to ^•^^riollS classes of suits 
by framing rules. Tho classes of suits 
arc referred to in S. 128 (2) (f) (i) and (ii). 
It is apparent from S. 1 21. Civil P. C-. 
that the powers given included the iiower 
of making rules annulling or altering 
rules in the First Schedule of the Civi< 

P. C. of 1908 : for S. 121 states : 

Rules in tlio First Schedule shall have clleet 
as if enacted in tho lu.dy of thi.s Cede until an- 
nulled or altered in accordance with the provi- 
.sicMisof this p.art. 

Suits on negoliahio instruinent.s provi- 
ded for in O. .37, Civil P.O., also fail undei 
the category of suits of tho nature refei ret^ 
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to in S. 128 (2) (f) (i) ; and though 
the Legislature has already provided 
rules for summary procedure in suits on 
negotiable instruments, S. 128 read with 
S. 121 invests High Courts and certain 
other Courts with powers to annul or 
alter such rules. 

In the Limitation Act of 1908, the 
Legislatui'e, obviously with a view to ex- 
tend the applicability of Art. 5 of the 
First Schedule, till then applicable only 
to suits on negotiable instruments under 
■O. 39 of the Civil P. G. of 1882, to all 
suits for which s'ummary ijroceduro 
might be provided under the rule making 
powers given by S. 128 of the Civil P. C. 
of 1908, substituted for the existing 
words of Art. 5, the words “ under the 
summary procedure referred to in S. 128 
•(f) of the Civil P. C. of 1908.” The words 

referred to in S. 128 (2) (f)” indicated 
the extended class of suits which the 
amended Art. 5 was intended to cover. A 
i^uit on a negotiable instrument provided 
jfor under O. 37, Civil P. C., also falls 
[under the category of suits ot the nature 
, referred to in S. 128 (2) (f), and Art. 5 of 
.the First Schedule of the Limitation Act 
jof 1908, therefore, continues to ai>ply to 
isuch suits. 

With all respect for the learned Judge 
of the Calcutta High Court, I think the 
fallacy in his argument is tliat suits on 
negotiable instruments under O. 37, 
Oivil P. C, arc nob covered by S. 128 (2) 
(f), Civil P. C. I would, therefore, hold 
in the present case, that this suit cannot 
ha brought under O. 37 of the Civil P. C. 
The plaint will have to be formally 
amended and fresh summonses for final 
disi^osal in the visual form accompanied 
by copies of the ainondod plaint will 
have to he servc.’d ot\ the defendants. 

In this view of the case, it is unnocos- 
savy for mo to deal at any length with 
the second of tho two preliminary objoc- 
.tions raised by the learned counsel for 
•the Defendant No. 5. 

I may, liowever, state that it appears 
to me that tho objection is unsubstantial. 
In the lioading ot O. 37, Civil P. C-, tho 
words ” negotiable instruments” are 
merely descriptive and aro not to bo 
■construed in thoir strictly technical 
sense. This, I think, is sulliciontly indi- 
cated by tho wording of P. 2 of O. 37, 
wliich refers to “ all suits upon hills of 
exchange, luindis or promissory-nobos”. 
Further I aiu not aware of atiy caso in 


which it has been held that a suit on a 
shah jog hiindi does not lie under O. 37, 
of the Civil P. C. I omitted to mention 
that the hundis sued on are admittedly 
shah jog hundis. Nor has any such case 
been cited before me in argument. 

In my opinion, other conditions being 
fulfilled, a suit on a shah jog hundi will 
lie under O. 37 of Civil P. C. 

Order accordingly. 
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Kincaid, J. C., and Rdpchand 
Bilaram, a. J. C. 

Eniperoi — Prosecutor — Appellant. 

v. 

Siillcjnan Khan and others^ — Accused — 
Opposite Parties. 

Criminal Appeal No 24/2 of 1926, 
Decided on 12bh August 1926, from 
an order by acquittal of the Addl., 
S. J., Hyderabad (Sind), DA Isfc Decern-* 
bor 1925. 

(a) Critniyial trial — Ai^iyeal from acquittal 
— Appellate Court xc ill not hesitate to convict if 
lower Coxirt has taken erroneous view of the 
evidence as in appeal from convictior.. 

Ifc is the practice of the Sind Judicial Com- 
missioner’s Court iu all appeals, especially 
criminal appeals, to pay great -deference to the 
opinion of tho Judge presiding over the trial 
Court, but it will nut hesitate to convict in au 
acquittal appeal more than it should hesitate to 
acquit iu an appeal from a conviction, provided 
that there are valid grounds for reversing the 
decision of the learned Judge of the lower Court : 

0 S. L. R. 17 and A. I. R. 1024 Boxn. 335. Foil. 

[P. 94. C. 1,2] 

{b) Penal Code, S. 97 Right of private 
defence of property — Verson setting xip must show 
that he teas in peaceful possession — JUere right to 
possession is not siiffici cnt. 

Before an accused person can set up a right 
of private defence of property, he must show that 
the property was his property and that be a<5* 
tually was in peaceful po5ses.sion of it : A. I. R. 
1926 Patxia 433. Foil. [P. 95, O. 2, P. 96, O. 1] 

The more right to have possession restored by 
a civil Court does not justify an .individual in 
t.iking the law into his owu hands : 10 Bom. 

L. R. 285. Foh. [P. 95, C. 2] 

(c) I‘cnal Code, S. 07 — Vrti'ate defence of 
body — Both sides detcrxnined to vindicate their 
rights by xtnlanful force — i^o right arises 
{obiter.) 

Obiter : When a body of men are determined 
to vindicate their rights or supposed rights, by 
Unlawful farce, and when they engage in a fight 
with men who, on tho other hand, are equally 
determined to vindicate by unlawful force their- 
rights or supposed rights, no question of self- 
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tlefance arises. Neithe*^ side is trying to protect 
itself, but each side is trying to get the bettor 
cf the other : ..1. I, R. 192G Patna 433 and 20 

M. 450, Foil. [P. 96, C. 1] 

T. G. ELphinston — fox' the Cfown. 

Partahrai D. Ptoiwani — for Accused. 

Judgment. — Although the heaving of 
this case lasted a day and and a half the 
facts which gave rise to it aro not compli- 
<jated. They have been stated carefully 
by the learned Jxidge of the lower Court 
and are shortly as follows : 

The late Nawab Haji AU Mardan Khan 
wedded a wife who was a blood relation 
of his own and by her he had a son by 
name Khair Mahomed Khan. After some 
time he took to himself a Negro mistress 
cr wife and by her he had a large family. 
The Nawab appears to have been anxious 
to px'ovide for his children by the Negress. 
In 1922, when his health was failing, he 
transferred a portion of his lands to the 
sons of the Negi*ess and obtained the 
wanction of the Collector to this act. He 
died on the 3rd of August 1923. Up to 
his death, since his sons were minors, ha 
managed tho transferred lands on their 
behalf. After his death, his eldest son, 
JChair Mahomed, took possession of the 
entire landed estate of his father. I shall 
confine myself in this judgment to the 
lands in Deh Bet Budho. All of these 
■were given to the sons of the Negress and 
transfexTed to their names in tho Record 
of Rights. They also had been tak in 
j'to^session of by Khair Mahomed, and for 
.^ho year 192 4-23 ho cultivated thorn and 
paid the a>s©^sm3nt. On tho loth of 
September 192 4 the eldest son of tho 
Negress, Sulleinan Khan, applied fox* 
certain mohag or frontage land, and on 
the 10th of October Khair Mahomed iixado 
a similar reriuost. On tlio 22nd of 
Fobrnavy 192.5, the inohag land was 
granted to Snllcman Klian. Owing to 
"the transfer of tho lands by the late 
Nawab the adjoining fields stood in tho 
Record of Rights in Sulloman Khan's 
name. 

There seems to hav’o ho3n a good deal 
cf ill-fooling between tho two half bfij- 
tliers about the land in Dob Bot B ullio. 
On tho ono hand Sulleman Khan claimed 
1 he lands in 1) -h Bot B idho as his. under 
his father’s grati!. On the other luxnd, 
iChair Mahomed so uns to have allGUo.l 
that tho deed of gift was invalid : that 
his half ’hrothors wore iUogitiinato, and 
that as his father’s only legitimate 
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son, he was the solo heir to the landed 
estate. Into the titles cf the parties, we 
do not proixose to enter. Nor is it 
necessary to do so. On the 14th of 
March 1925, Sulleman Khan went to the 
land in Deh Bet Budho with a number of 
men and ordered them to erect a shed in 
Survey No. 129. Now it happened that 
the Tapedar Tiiljarara had gone on this 
very day to measui*e the lands in this 
village. He took with himself Fetch 
Khan, a Kanidar of Khair Mahonaed and 
there seems to have been one or two men 
xvith him. Just about this time, the 
watchmen of Khair Maliomed, namely, 
Ghulam Mahomed. Sidik Machi, Sidik 
Khati, Khamiso and Razi went on their 
rounds. They noticed Sulleman Khan 
and his brother Idrus Ali Khan on a 
camel and four men whom they recog" 
nized as Khuda B ix. Din Mahomed, 
Ghulam Hyder and Qrs. There were 
some others at a distance cutting wood 
from the jungle. These oight men had 
been brought by Sulleman Khan to build 
a shed in the Survey No. 129. Ghulam 
Mahomed asked Sulleman Khan what 
the men were doing. Sulleman Khan 
answered ; 

We are cutting br.inchcs so as make a shad 
lOr oursilves. 

Ghxilam Mahomed protested that tho 
land was Khair Mahomed’s. He deman- 
ded that Sulleman Khatx. should shosv him 
their iiormission to make a shed, other- 
wise they should go to the hut whore 
Allah B IX, tlio head Kauidar of Ixhair 
Mahomed, was living. 

This reply, which was oljvio'isly a 
taunt, annoyed Sulloman Khan. Ho and 
his younger brother Idriis Ali Khan, 
according to tho Crown witnesses, called 
on their companions to attack Khair 
Mahomed's watchmen. Din Mahomed 
and Ghulam Hyder, each gave Ghulam 
Mahomed hatchet blow.s. He fell dead. 
Ur.s hit Razi wiblx a batiihoo lathi. Din 
I^Iahomed and Khuda Bux then struck 
Sidik Machi with hatchets and finally 
Gliiilatu Hyder rushed at Khamiso and 
struck hijii across tho riglit eye with a 
hatchet. Sidik Khati who had not been 
injured and Razi who was not severely 
wounded called for help. Fateh Txhan 
who was working with the Tapedar 
came up. Ho found Sidik Machi and 
Khami'O vi nconscious :i.nd ^'ihulam Malio- 
mod doad. Ho ran oil to tel! Allah Bux. 
tho head Kamdar of Kliair Mahomed, and 
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Allah 3ux wont off at once to make ^ 
complaint at the Daulatpiu* police sta- 
tion after a cursory visit to the scone of 
the offence. At DauJatpnr Snb"Inspector 
Faziis Mahomed took Allah Jinx’s First 
Report. It is Ex. 2G. Allah Bux there- 
in mentioned the names of Sulleman 
Khan, Idrus Ali Khan, his younger 
brother, and the man Din Mahomed. He 
mentioned that these men had a party 
of men witli them and he charged them 
witli having killed Ghiilam Mahomed out- 
right and injured severely Sidik and 

Khamiso. 

Before, however, Allah Bux had 
reached Daulatpur Sulleman Khan had 
reached it. Me also made report to the 
Sub-Insiiector whicli the latter duly 
recorded. It is Ex. 29. 

Fa^sir Mahomed took lioth men back to 
the scene of the offence, wliich be reached 
at about G ]■>. m. on the same day. He 
found Glnilam Mahomed dead and Sidik 

and Kliamiso lying severely injured. Sidik 
was unconscious and Khamiso conscious. 
Paix Mahomed recorded the statement of 
Kiiamiso and made an iiuinest on the 
corpse of Gliulam IMaboinefl. The same 
evening ho sent the body to the Sehwan 
Hospital. Tlio following day be recorded 
the statements of a number of witnesses. 
On the IGth of iSIarcb ho sent all tlie ac- 
cused to the .H 0 si<lont jNlagistrate of Kau- 
.sbahro Feroz. The Magistrate committed 
six i)Orson.s, namely, Sulleman Khan, 
Idrus Ali Klinn, Drs, Ghulam Hyder, 
Kliuda ]Iux and Din ^fahomed to take 
their trial l^efore the Ssssions .Judge of 
Hydejiabad. Nunibers 1 and 2 were 
charged under Ss. 149, 114, ?.0'2, 326 and 
323, I. 1? C., and Nos. 3, 4, 5 and 6 un- 
der Ss. 149, .302, 326 and 323 of tlie 
I. P. C., On the 1st o' December 
1925 the learned -\dditionaI Sessions 
'fudge, Mr. Dialmal, licld that none of 
tiie accused were guilty .\nd ordered 
t.hoii) all to be ac<iuif.ted an<l discharged. 

Against Ibis order of ac<^j\iittal, the 
learned Public Prosecutor under orders 
from the Docal Govern men t lias a|)]i..aled 
to this Court. 

It was argue<l in tlio course of the ap- 
]ical by tlie learned iilcaders for the de- 
fence that as this was an acquittal 
aiipeal we should be ver>- slow to inter- 
fere with tlio decision of tlio learned 
Judge of tho lower Court. It is the 
])ractic'e of tliis Court in all apjieals. 
esjiecially criminal appeals, to jiay great 


deference to the opinion of the Judge 
presiding over the trial Court. But we 
do not think that we should hesitate to 
convict in an acquittal appeal more than 
we should hesitate to acquit in an appeal 
from a conviction, provided that there 
ai-e valid grounds for reversing the deci- 
sion of the learned Judge of the lower 
Court. This view has already been 
expressed by this Court in Emperor v. 
Kadar Bux (1). The learned Judicial Com- 
missioner, Mr. Pratt, therein ob-served : 

Tbe Code makes no distinction between an 
appeal from a conviction and an appeal from an 
acquittal. In the appeal from an acquittal, if 
this Court thinks the lower Court has taken an 
erroneous view < f the evidence, it has no juris- 
diction to refuse to convict. The power of 
appeal under S. 417 is one that should be 
exercised sparingly by Government. But the 
discretion to exercise that right of appeal apper- 
tains to GoveruTre t. .and is not subject to tbe 
control of the Coutt. 

A similar view was expressed in Eri- 
j>cror V. ^loti Khoda (2). 

I now return to tbe consideration of 
tlie evidence. Tliore can be no question 
liut that Sulleman Khan was 2 »resent 
when tlie light took place. He ha& 
admittcd‘his presence there, although he 
has alleged that he acted in self-defence. 

The same must lio said of Idrus AH 
Klian. Ho has stated hotli to the Com- 
mitting ^Magistrate and tlie learned 
Judge of tho lower Court that he was 
with his brother and that ho had noth- 
ing to add to what his brother has said- 
Tho accused Urs had admitted that he 
w’as cutting rafters for the slied and h© 
has mentioned that Din Mahomed \va» 
also present. 5Yitli Gluilam Hyder, wo- 
have not to deal. Ho has absconded 
and lie is not before u.s. The accused 
Khuda Bux lias .similarily admitted that 
lio was witli Sulleman Khan about the- 
timo that the fight took place. Din- 
Mahomed has stated that lie was in tbe 
figlit itself and that he received a hatchet 
blow from Gliulam Maliomed. 

Tlieio can lie no question, therefore., 
that tlie accused were present at the 
scene of tlio ligl-.t. Tliis admission of 
theirs adds considerable weiglit to the 
story told by the Crown witnesses, 
Khamiso, Fateh Khan, Kazi and Sidik. 
They have all sworn to the presence of 
the accused at the light. Khaniiso’s 
evidence is particularly important, for 

(T) HMftJ {> S, L. R. 17=S0 i. C. a5U=16 Ur- 

li. J. « 

( 2 ) A. 1 . n. 11)24 Bom. 38.C. 
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he was himself injured. He has given 
in great! detail the, part that each person 
took. The learned Judge of the lower 
Court came to the conclusion that the 
injuries suffered by Khamiso, Ghulam 
Mahomed, Sidik and Urs were inflicted 
by men belonging to Sulleinan Khan’s 
party ; but he took the view that they 
were not inflicted by the men before him, 
hut by the four other persons who were 
cutting wood in the jungle. I cannot 
conceive why people who have been 
injured should inculi^ato individuals who 
did nob harm them rather than the men 
who did strike them. It has been urged' 
that they would do this because the four 
men, who the learned Judge thought to 
be the guilty ones, had received injuries. 
But their injuries were very slight and 
the most severely injured person was 
Bin Maliomed. He is one of those whom 
the Crown witnesses have implicated. 
On the evidence I have no doubt but 
that the men who struck Khamiso, 
Ghnlam Mahomed, Sidik and Razi were 
the men sworn to by tlie Crown wit- 
nesses. 

The learned pleaders for the defence 
have contended in the alternative that 
in any case their clients were acting in 
the right of solf defence. Bub it must 
bo remembered, however, that the land 
was in the i)Ossegsion of Khair Mahomed, 
whatever the title of Sulleman Khan 
might be, Khair Maliomed had sown the 
crop and it was ready for harvesting. 
Since the land was in Khair Mahomed’s 
possession and the crop was his. it was 
nob open to Sulleman Khan to get an 
armed party to try and take forcible 
)iosse.ssLon. 

Tlie learned pleader for Accused Nos. I 
and 2 has relied upon two cases, Ahcd 
Fiikir V. Kni ijrror (^0 and Sornhilrtwn u 
Sinak V. Kmprror (-1). In both tho^e 
case=>, however, there was a dispossession 
of the oecuj)ant by tlie accused and a 
delinito period of occupation by the 
accused before the light he.i^an. The 
latter was in actual pcacoftil enjoyment 
of the property an-1 was entitled to 
defend it against trespassers. Here there 
was no prior dispossession by the accused 
or ])rior peaceful occupation. The 
learned pleader has relied upon the 
erection of tlie sliod, hut no shod had 

13) A. 1. R. l'.)v!5 Cal.’ 

(4) [1U4J 17 O. C. 21=23 I. C. I.s4=l O. L. J, 
627, 


been erected. All Sulleman Khan’s men 
had done ^Yas to cut a few rafters from 
neighbouring trees. Before they could 
do anything more, they were detected by 
Khair Mahomed’s watchman. Sulleman 
Khan was never in exclusive enjoyment 
of tlio disputed lands. Tlio crop on it, 
as I have said, was Khair Mahomed’s. 
His head Kamdar, Allah Bux, was living 
in a neighbouring shed, while a Govern” 
inonfc tapedar aided by Khair Mahomed’s 
man, Fateh Khan, was measuring it in 
order to assess Khair Mahomed’s liability 
to pay Government revenue. In this 
connexion I shall refer to ono or two 
cases. In jSIichciviviCLd. A.t(i v. Emperor 
(5), Stuart, J., observed ; 

It is not of tlio least consofiuonco whether 
tli 2 complainant has or has nob good title 
to the cultiv.itioQ of the fields in question. 
It is sufficient if shs sowed the crop. Now 
there is good evidence that she sowed the crop 
and that the applicants cut the crop. I see no 
rcison to disbelieve this evidence. 

Applying this test to the present case 
the crop was undoubtedly sown by Khair 
^lahomed. This being so lie was, to uso 
the piirase of the learned Judge, " in 
the cultivatory possession ” of the land 
and the accused liad no riglit to try tc 
oust him liy armed force. In Emperor v. 
Oopalrao Venkateah (6) it was laid down 
that the mere right to liave possession 
restored by a civil Oourb does not justify 
an individual in taking the law into his 
own hands. As the learned Judges ob- 
served : 

-\nd it 111 j\- 1)0 CO itcnclcd o > the authority of 
JjCt'jh y. Jack' (7) that he is entitle. I to have that 
possession restored tj him in a civil Cotirt. 
Hut nevertheless a person witli a right is not 
juslUied in taking the law into his own hands 
atjd if lie does he be.-oinos liable for criminal 
tresp iss. 

Tlie whole matter was very fully dealt 
with in a rojcnt case of P'arman Khan v. 
Einprror (8). After reviewing the whole 
evidence in the case Ross, J.. observed ; 

0.1 the pie i of priwite defo ice of propertv the 
burden of proof is on the accused. If they assert 
thit they i.ijnred the deceased in the defence of 
their iiropcrtv. they must show that it was their 
pro]>city. Lo irned counsel relied on the fi , ding 
of the Sessions .Tiulge that it was not proved that 
cithcT side h id pMi;eful po.ssession ; but this is a 
liiiding whicli is f.itil to the defo ice. 

In othor words before an acjused per- 
son can sot n a rigli t of in-ivafo defence 

(a) A. I. H. IU-2L .\ll. ioK. ' 

fr,) , lOOHj lu Bom. L.R. -inry. 

(7) [IS30I 40 I,.J. Ex. -220=28 W.R. 462=6 
Ex. 1>. 240. 

(H) A.I.R. 1«J2U Pat. 433 = 5 Pat. 520, 
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of property, he must show that the pro- 
perty was his pi'operty and that he actu- 
jally was in peaceful i^ossession of it. It 
has not been i^ressed on the Court in this 
case that the accused acted in private 
defence of their persons. But the learned 
Judge in the case just cited did consider 
the plea and it may well be hei*e to quote 
the opinion of Sir John Edge cited with 
appro^ al in Farman Khan v. Emperor (8) 
and in Queen-Empress v. Prag Datt (9). 

Sir John Edge’s dictiim is this : 

When a, body of men are determined to vindi- 
cate their rights or supposed rights, by unlawful 
force, and when they engngo in a fight with men 
who, on the other hand, are equally determined 
to vindicate by unlawful force their rights or 
.'supposed rights, no question of self-defence arises. 
Neither side is trying to protect itself, but each 
side is trying to get the better of the other. 

Having decided that the five accused 
before us were present at the scene and 
that they had no right of self-defence, we 
have next to consider what offences they 
committed. 

We think that the Accused Ko. 2 Idrus 
Ali has committed no offence. He was, 
no doubt, p 'osent with his elder brother 
Sulleman Khan, but ho was there as a 
spectator only. On the day of the crime 
be could hardly have been much if at all 
more than 14 years of age. It is unlikely 
that he incited his brother’s jiarty in the 
l)resenco of bis elder brother. It is 
equally unlikely tliat they would have 
paid any attention to him if he had done 
so. 

The Accused No. 1, we think, was 
guilty of rioting. He was a member of 
an unlawful assembly of which the com- 
mon object was by criminal force to en- 
force his rights or supposed rights over 
certain lands in the village of Deh Bet 
Budho. Violence was used by that as- 
sembly ; so ho and every member of it 
was guilty of rioting. We do not think 
that he was guilty under S. 149, Indian 
Penal Code, for wo do not think that it 
was the common object of the assembly 
to kill Ghnlam Mahomed and Sidik Machi 
or caiisG grievous hurt to Kbamiso. We 
convict him, therefore, under S. 147, 
Indian I’t-nal Code, for some of the party 
carried hatchets. At the time of the 
olfcnco the accused SulU man Khan was 
cevlainly under 21 years of age. We 
tliir.k, tber« forc, that we might well ap- 
ply the provisions of S. 56'*, Cl. (l) to his 
ca=o. Instead of sentencing Accused Nc. 1 

“ (u) 1 i.-?‘‘3vsT":^6Tui.~i 5‘j= ( isos j“a. w.N. i lY. 


to any punishment, we direct that he 
be released on entering into a bond for 
Brs. 1,000 with two sureties for Rs. 1,000 
each and to appear and receive sentence 
when called upon during a period of 3 
years ; and in the meantime to keep the 
peace and be of good behaviour. Fifteen 
days’ time is allowed to Sulleman Khan 
to furnish his seciirities in this Court. In 
the meantime he is to continue to remain 
on the same bail. 

There remain Urs, Khuda Bux and Din 

Mahomed. * 

Urs was undoubtedly guilty of rioting. 
We convict him under S. 147, Indian 
Penal Code and sentence him to undergo 
two years’ rigorous imprisonment. 

Khudabux struck Sidik with a hatchet. 
He is guilty of murder under S. 302, 
Indian Penal Code, and we sentence him 
to undergo transportation for life. We 
do not impose the death penalty, as we 
do not think there was a deliberate in- 
tent to kill. We also convict Khudabux 
of rioting and sentence him to two years 
rigorous imprisonment. This term of 
imprisonment should be concurrent with 
that already imposed upon him. 

Lastly Din Mahomed struck Ghulam 
Mahomed with a hatchet and thereby 
committed murder under S. 302, Indian 
Penal Code. We sentence him to undergo 
transportation for life and for the 
same reason we have shown leniency to 
Khudabux we do not impose the death 
penalty. We also convict him of rioting 
under S. 147, Indian Penal Code, and sen- 
tence him to undergo two year’s rigorous 
impi-isonment the sentences to run con- 
currently. 

Accused No. 2 Idrus Ali Khan is ao- 
quitted and discharged. 

Appeal aUoioed^ 
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Kincaid, J. G., and Kennedy, 

A. J. G. 

PessiLni xi — Accused — Appellant. 

Enpero } — Opposite party. 

Criminal Appeal No. 20 of 1924, De- 
cided On 2Sbli April 1921, from an order 
of the S. -T., Sukkur, D/"19th January 

1921. 

5f! Penal Code, S. 33'J — “ SetlucUon" is not 
con/ine'l to first connexion with unmarried 
girl— Illicit intercourse held wh'le girl tvai 
under parents' custody — Abduction with intent 
to comtnit illicit intercourse amiuttfs to offence 
under S. 36f5. 

Per Kinca'd. C. (Kennedy, A. J. C., doubt' 
ittg). Saduction i". not to bj coafiiied to tlic 
first conuexioi with a-i uuinvcriod girl. 

It is not a correct propodcio i tint ijjcause a 
man h\s induced a girl, while i'l thi custody 
of her pirent.s. to surrend.^r iior chastity, ho does 
not CO n nit fiirthir act of s.jdnction to illicit 
intercourse, when he persuades her to live 
with hitn in a coaditio i of concubiuage li-ot 
sauctioied by marriage : LO /3nr. Z:,. 10(5 and 

Bex V. Moon, (1910) 1 K./I. 818. Poll. LP 97. C 2J 

J? . G- El ph i>iistou^—ioi‘ the Crown. 

iCincaid, J. C. — In this case a Hindu 
by the name of Possninal was atone 
time in partnership with a certain .Sahib 
a Mahomedan. Sahib hal a minor 
dav.^^hber .about 11 and it has been found 
by the loarne I Sessions -Judj*e of Larkana 
that Possnmal bocanio intiinato with 
IVIu)-an. while she was still livinj^ in her 
father’s house- On tli-j 22nd of Au'jusf; 

1922, Possuinal induced Murarj to leave 

her father’s liouso and to go off witli him. 
They went oil* togetlior to the lio iso of 
two iJersons, called Minliou ;ui 1 Ibuiuldien 
aufl chore l.'o-s:mi.il luid ropoabed lutor- 
cour.se with M nan. b'oaring discovery 
Pessumii sen!, lier in cliavge of Mlianhhen 
by tram Co 'L’ando .-\<lam. .\t Oando 

Adam station Che Police 1 toad-GonsCahle 
Moulatmx saw them Cogeth n- and fooling 
suspicious ah >uc Cdiem q'iostione<l first 
Phanhhen and tlion Muran. As tli -y 
gave oonllicCing answers as to their rela- 
tionship Moulahux quostioiod Muran 
further and eventually obtained the full 
story from her. She was taken l)aek f:o 
her pLi'cjnts an<l Pe^stimal was arrested. 
The learned Sessions Judge after con- 
sidering very carefully tic* legal «iuos- 
tion.s involved, found Possumal g-iilly 
under S. .)(>(> of tlio Iiulian Penal Code 
and senb'jncod him to utirlorgo ri‘*orous 
imprisonment for IS months. 
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The convict has sent an appeal through 
the Jail and the appeal was admitted on 
the legal question as to whether the 
offence fell under S. 3G6 or S. 363. There 
are two possible views. One is that 
taken by Dr. Gour in liis Commoabary 
on the Penal Law of India at pages 1628 
and 1629. His view is that once a girl 
has surrendered her chastity she can no 
longer be seduced to illicit intercourse 
by her lover. The other view is that 
which was enunciated by Adamson, J., 
in King Emperor v. Nga Ni Ta (1). To 
use his words, he considered 

it a mousfcrous proposition and one that would 
strike at tho very roots of social and moral 
rectitude to hold that, because a m.an has in- 
duced agirl, while iji the custody of her parents, 
to surrender her chastity, he committed uo fur- 
ther act of seducijig to illicit intorcours?, when 
he persuaded her to live with him in a con- 
dition of concubinage not sanctio’ied bv mar-( 
riage. ' | 

This view enunciated by Adamson, J., 
corresponded witli the view of Channell, 
J., when he summed up the jui‘y in the 
case of Rcjc V. Moon (2). This case is 
reported at 1 K. D. 1910, page 818. The 
learned Judge there observed that 

the word ‘ seduction’ is geuer.illy used, in 
popular lauijn vge astUMiiiiig thj first leading 
aw.iV of a wo n m fro ii bha piths of rirtue, bub 
it <lo9s aob uec^^sirily have that uieaaiug. 

And again at page 822 lie observed : 

I have^ said, ‘ seduction’ is not to be confined 
to thj (irsb coaiexioi wit'.x an unmarried 
girl. 

Por my part I incline to the second 
vif*w with Adamson. -J., I think it far too 
narrow an inCorpro‘:a''ion of S. 306 to 
hold tliab a juau g lilOs' hocause ho 

iiiducel hi' victim to surrender her 
cliastiby h Jure instoal of after running 
away with him. 1 take it that the reason 
why Die wor.l ‘ seduction’ has como to 
mean in the popular sonso the first sur- 
roudor of a worn lu’s cliastity is hoeause 
••vlien a woman ha-; surrendered lier 
cliastity she ra'-oly objects to the suh- 
soiiuonb embraces of her lover. Nevoi- 
tholoss, this is not to my min 1 a true 
i ntorprotatioii of the wor«l * se<luction’. 
hjvory time a woman siirro iders liorself 
t> a lover who’ hor it is the first or the 
2*)th tit^le there is a seductl'in and for 
liie p 1 11 ) )sos ot S>. 366 I hold that it is a 
matter of iinlilTc ‘cnce whether in this 
case Miii’an was or was not Possiimal’s 
mistress before she rat) away witli iiicu. 

(ti a'oujj iLTDiirTTr Hmuj; ' 

(2) riuiOl 1 K. B. sis = 74 r, P, 251 = 79 
li. J. K. B. 50 J. 
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I would, fcharefore, confinn the lower 
Court's finding and senbense and would 
dismiss the appeal. 

iCennedy, A. J. C. — I am no!; alto- 
gether satisfied on the legal point. I do 
not wish to press my view because I 
regard the sentence passed on the pri- 
soner appropriate whether the offence 
falls Tinder S. 3G6 or S. 363. i do not, 
therefore, propose to develop the subject 
of the law. I just state my principal 
difiiculty which is that S- 366 deals nob 
only with kidnapping but also with ab- 
duction. It seems to Jiie if ‘ seduction’ 
is to be taken in the extended sense sug- 
gested, it might be the case that the 
punishment‘infiicfced under S. 366 for an 
act of comparatively innocent deception 
would be excessive. Take the case of a 
man who has a raisti'ess. His mistress 
lias a slight quarrel with him and leaves 
liim and refuses to see him again. Wish- 
ing bo have an interview with her and 
knowing full well that after such an 
interview she will bo reconciled with 
him he telegraphs to her falsely that 
her child is ill. On learning of the child’s 
imaginary illness the woman visits him ; 
relations are renewed. That is clearly 
abduction under S. 366 and the intention 
is that sexual intercourse siiould take 
place. It would seem an extremely 
severe penalty for that act of deception 
bo inflict a sentence of ton years, whereas 
for a similar fraud perpetrated on a vir- 
tuous woman it would he well enough. 
As I have said that this question is iiurely 
academic I do not here ]>ress my 
view. 

r concur in the order proposed. 

Appeal dismissed. 
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Hupchand Bilauam, a. j. G. 

Mo h a ad a s Jo y r a rnd -i-s a d othc rs — 
A ^c'.jsed — -Aiiplicants. 

V. 

Fjdi Opi>onotifc. 

Criminal Transfer Applioitions Nos. 
a!i<l '270 of 102'j, li>eci<lud on 10th 
•Ijinuary 10'26. for transfer of the case 
from the Co irt of the Sub-Divl. Mag., of 
Bark h ana. 

Criminal P. C., S. 55G — “ A party or person- 
ally inleresled ” imply direct personal peenni - 
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ary iii.'crest — Th^ vpere fact that a certain order * 
of the Magiafratc passed as Executive Officer is 
likely to be ehailenyed Is no* sufficient ground for 
transfer—Crimlnal P. C’., S. 526. 

A Migistrute is not disquMified by S. 556 from 
trying a case based on a pi¥vate complaint and 
whi jh has not been filed under his direction or 
sanction merely and solely o:i the ground that 
the validity of certain orders passed by him in 
his capacity as an executive or as a Revenue 
Oflicer is directly put in issue in the case and 
that the innocence or the guilt of the accused 
considerablj' depends cii the effect of such orders. 

[P 99 0 1] 

This section is based on the maxim nemo dehet 
esse judex in propria cause. :The expression *' a 
party or personally interested ” implies that a 
direct pcrso.ial pecuniary interest, however 
small in the result of the case, disqualifies a 
Judge. Magi.strate or Justice from trying a case, 
but where such interest is not pecuniar}* the dis- 
qualifying interest should have substaiitially the 
same effect so as to create a reasonable suspicion 
of bias. The mere pn..sibillty of a bias is, how- 
ever. not enough. ‘ [P 99 C 1 A 2] 

Where the ojily interest in the re.sult of a case 
tried by a Magistrate is that he is concerned in 
it in his public capacity it may fairly be presu- 
med that his interest is not so subst.intiul as to 
warrjiut the inference that he is likely to have a 
real bias in the matter. If in addition to his 
being so interested there are other circumstances 
to suggest the real likelihood of a bias, it is ano- 
ther m itter. English Case Eaio referred to. 

[P 99 C 2] 

Partaprai D. Panwani — for Appli" 
cants. 

T. G. Elphinaton — for the Grown. 

Judgment. — Transfer applications 
Nos. 269 and 270 of 1925 are both con- 
nected and arise out of the same facts. 

It appears that there is a dispute bet- 
ween Ghulam Haider, a zemindar, on the 
one hand and certain Chandias belonging 
to the cultivating class and one Mohan- 
das, also a zemindar, on the other, over 
certain alluvial land which is liable to 
constant ero?ion and to its being thrown 
out by the river and made available for 
culfcivuvtion after the river has again 
receded. It is sai<l that tlio Chandias re- 
moved l>y force certain fpiautity of raw 
produce recently from a certain part of 
this alluvial land which is claimed by 
Ghiilatii Haider as his own and within 
his l)oundavies. The removal of the raw 
crop is the subject-matter of the fir.sb 
com])laint against Chandias. 

During tlie pen lency of the first com- 
plaint, Mohandas and some other persons 
are again .s-aid to Iiave removed by force 
the whole crop after it had become ready 
from the same piece of land and this has 
been made the subject-matter of the 
second comidaint. 
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The defence of the accused is intei* alia 
the denial of the proprietary right of 
Ghulam Haider to the disijuted laud 
which is claimed to have been in their 
possession and to have been cultivated by 
them. 

The grounds on which the transfer of 
the two cases is sought are ; 

1. Thit the learned trying iMagistrate in his 
capacity as the Deputy Collector was coucorood 
in the settlement of disputes between the two 
parties as to their respective claims over the dis- 
puted 1 lud and it is practically his own order or 
At any rate the order passed bj’ the Collector on 
the rooomine id ition of the learned Magistrate 
which forms the foundation of the prosujution 
case. The time whe.i it was comuiunic.ited to 
the parties, its effect and validity arc all s.iid tw 
be iinport.mt fiotors the detenuitiatio.i of the 
criminality or otherwise of the accused persons. 

2. That the Icir.icd ^Eagistrate has o.'chibited 
a certiiii amount of bias in the projeediiigs and 
CKpocia.llv it» his orders refusi.ig bail. 

3. That he is an important witness for the 
defence. 

As au abstract propogifeion. I am not 
prepared to hold that a Magistrate is 
disqualihed by S. Criminal P. G., 

from trying a case based on a private 
complaint and which has nob been bled 
under his direction or sanction merely 
and solely on the ground that the validity 
of certain orders passed by him in his 
cai)aciby as an executive or as a Revenue 
Orticer is directly pub in issue in the case 
and that the inno.-ence or the guilt of 
the accused considerably depends on the 
eli'eeb of such ovilers. 

This secti<5n is haseil on the maxim 
nemo (lebel esse jitfie.v in proprin cause 
The expression “ party or iiersonally in- 
terested ” used tliorein has hecn the buh- 
ject of several Buglisli decisions. Accord- 
ing to those decisions it is well ostablislied 
that a direct personal pecuniary interest, 
•liowever small in tlie result of the case, 
jdisciualilies a Judgo, Magistrate or Justice 
[from trying a case : IJimes v. Proprielor-i 
of Grand J unction Canal (1) : H. v. lic' 
cordcr of Cmnhridjc (2) ; /?. v. ll mil (J) : 
ll. V. Hammond (4); It. v. O lisford {o). 
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li. v. Meyer (6) ; H.\. Handslay (7) ; R. v. 
Farrant (8) ; Allinson v. General Medical 
Council (9) ; R. v. Huggins (10) and as 
pointed out in R. v. Rand (d) the mere 
possibility of a bias is, however, not 
enough. The same consideration should, 
in my opinion, apply in interpreting tho 
expression " a party or personally inter- 
ested ” as used in S. 550 of >the Code. 
Where the only interest in the ro.sult of 
a case tried by a Magistrate is that ho i'* 
concerned in it in his public capacity il 
may fairly bo presumed tl»ab his interest 
is nob so susbstantial as to warrant the 
inference that he is likely to have a real 
bias in tho matter. 

Tliis is clear from tlia explanation to 
S. 550 which in express terms provides 
that a Magistrate shall nob ho deemed to 
ho *■ a party or i)ersonally interested ” 
merely by tho fact that he is concerned 
in the casein his public capacity. If in 
addition to his l)eing so interested there 
are other circumstances to suggest the 
real likelihood of a bias it is anotlier 
matter and this again has been sufficient- 
ly indicated by the illustration to tlia 
section which provides that a Collector 
who has directed a prosecution for a 
breach of tlie Excise Laws is disqnalitiod 
and tliis would be so nob merely on ac- 
count of his being interested generally in 
the administration of the Excise Law.s 
but by the further fact of his having 
directed the prosecution and being tliore- 
hy deemed to he either a party or other- 
wise suh-itautially interested in its re- 
sul‘ . 

In iiiy opinion, Miorefoiw f lie fact that 
tlw validity and tho olfoct of tho or<lers, 
if anv. passed by tho ioarnod Magistralo 
ill Ills capacity as Ooputy Oollochjr i.s 
likely tu ho challenged before him would 
he no ground to oust his jurisdiction and 
further that it would nob by itself ho a 
sntliciont ground under S. 52(5 of (.he 
Code to warrant a transfor of tho |uo- 
coodings from his tile. 

Tho second ground is more substantial. 
The order passed by (die learned Magis- 
trate refusing hail to -^oint^of the acou'^od 

(U) Cl.sTGj 1 iJ. 1). I7d— 2t W. li' 3U2~: Jl 
I* 'V 217 

(7) s Q. B. D. :ls:j=ji l. .7, 1,37 = 

1«; J. P. 110--80 \V. R. 3oM. 

(s) [-isss] 57 h. J. M. C. 17 = -20 Q. B. iX 

.52 J. P. 110—57 li. T. SvSO = M; W. R. 1^4 

(O) l-sui] 1 Q. B. 7.50— 03 r.. .l.Q. B. .53.1 -0 
R. 217— .5S J. P. 542 —42 \V. R. 2hU. 

(10) I lH95j 1 Q. B. .503=01 L. J. M. P.. M9 = 
59 J. P. 101=43 W. R. 329=72 h. T. 193. 
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persons after this Court had granted bail 
to those who had applied for bail to this 
Court and the explanation submitted by 
tiie learned Magistrate to the District 
Magistrate on the application for trans- 
fer disclose a certain amount of apparent 
bias against the accused and are open to 
a reasonable suggestion that the learned 
Magistrate has prejudged the case. The 
exiivessious in the order refusing bail 
that the accused had “ even defied the 
orders of the Revenue Authorities ” and 
“ that they committed another dacoity 
in defiance of the lawful orders of the 
Executive Authorities ” exhibit a certain 
amount of anxiety on the part of the 
learned Magistrate to uphold the action 
of the Revenue Authorities he himself be- 
ifig the head of that SiilrDivision. The 
explanation of the learned Magistrate 
again proceeds on the assumption that 
the main ground on which the guilt of 
tlie accused would dejicnd is nob the vali- 
dity of the ox’dors but oxi the question 
whether the complainant, Ghulam Haider 
had agreed to abide by the oath of Mo- 
handas on the Gita as to the proper 
boundaries of his laud and if that oath 
had htjen taken so as to work as estopjxci 
in favour of the accused. In my opinion 
the observations made by the learned 
Magistrate coupleil with the fact that he 
is also the Revenue Authority are such 
as to create a reasonable apprehension ixx 
tlic minds of the applicants that they 
wotild nob have a fair trial at his hands. 

T am also inclined to tlie view that fcho 
tliiid ground urged is not without 
foundation and that the learned Magis- 
trate’s nauiO has not hoeui mentioned as a 
witnes-^, only with tlie object of obtain- 
ing a transfer hut irx the bona fide belief 
that lie is a proper witness in tho caso. 
Admittedly the learned Magistrate was 
ps-osent at wlxat he has called tlie con- 
firmalion of the boundaries fixed by the 
mukhtiarkar and though he considers 
that if at all any evidence was required 
by the ap])licants of what happened then 
such ovidonco could he supplied by the 
Muklitiarkar I do not think the appli- 
cants slieuld bo forced to content them- 
sel\ * s with the evidence of the miikhtiar- 
kar in preference to that of the learned 
Magistrate himself. 

Tlio learned Public Prosecutor has 
urged that as the offence with which the 
applicants are charged is one under S. 395 
Indian Penal Code, the cases may ho 


ordered to be committed to the Sessions. 
I am not pre pared to accede to his re- 
quest as it will place the applicants at 
a great disadvantage and cause a certain 
amount of hardship on them by being 
deprived of the knowledge of what the 
prosecution case is and the chance of 
satisfying the Committing Magistrate 
that there is no case for committal. 

I think that it is a fit case in which I 
should order a transfer. I accordingly 
direct the District Magistrate, Darkhana. 
to try the case himself or to send it for 
ti*ial to another Magistrate subordinate 
to him. 

G.B.J. Transfer ordered. 
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Kincaid, J. G., and Rupchand 
Bilaram, a. j. C. 

Finn of Mahomed liahmoo Moivji — 
Appellants. 

V. 

Ibrahim Gamiji — Respondent. 

First Ajxpeal No. 170 of 1925, Decided 
on 2nd September 192G, from the prelim- 
inary judgment of Whkl, A. J. O., 
D/- 2nd October 1925, in Suit No. 900 of 
1922, 

Court- fees Act, S. 7 (4) (/) — Preliminary de- 
cree for accounts — Value of suit U'ill be value- 
for appeal utiless subject-matter of appeal is not 
identical with that of suit. 

Where the plnintiff has obtained a preliminary 
decree for an account and the defendant or the 
plaintifT appeals against the decree, the valua- 
tion once fixed by the plaintiff must bo adhered 
to unless the subject-matter of the appeal is not 
identical with that of the suit in which case, of 
course, it is opou to the appellant to value the 
subject-matter of the appeal differently and to 
pay Court-fees thereon ; 23 Mad. 490 ; 39 Mad. 

725; and 13 C. W. N. 81-5, Foil-, A. I. R. 1925 All. 
787, wo^ Poll. [P 101 C H 

Isardas Oodharam — for Appellants. 

Jhmatmal Vahram — for Respondent. 

Puma nmal Valahdas — for the Crown 

Rupchand Bilaram, A J C. — Two 
questions have been argued before us in 
this appeal. First whether in a suit 
coming under S. 7, Cl. iv, sub-Cl. (f) of the 
Court-fees Act, where the plaintiff has 
obtained a preliminary’ decree for an ac- 
count and the defendant appeals against 
that decree whether he is bound to pay 
the same Court-fee as was paid on the 
plaint or whether he is at liberty fco 
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make a fresh valuation in every case for 
the purpose of the appeal. And, se- 
condly, whether in the circumstances of 
the present case, Ihj defendants wore 
justilied in putting their own valuation 
on the relief sought in the appeal auvl 
paying Court fees thereon. 

Tlie answer to tho first question de- 
pends on the interpretation to be put on 
S. 7, Gl. iv (f) of the Oo'irt-fees Act 
There is a divergence of opinion as to its 
effect between the Madras and tho Alla- 
|habad High Courts, The Madras High 
Court has iiold that the valuation once 
fixed hy tlie plaintiff must ho adhered to 
iin appeal unless the subject-mattor of the 
.appeal is not identical with that of the 
jsuit in wliich case, of course, it is oj^en 
to tho appellant to value the subject- 
matter of tho ajjpeal differently and to 
pay Court-fees thereon : Sainiya Mavali v. 
^Mhiammal (l), Dhupati Srinivasacharlu 
jV. Peri ndevamni'i (2). This view was 
accepted by this Court in Motiomil v. 
yiolap B<ii (3). A similar view appears 
to have been entertained by the Calcutta 
High ‘Court in Banwari Bal v. Sheo 
SanJcxr iMisser (1) and by the Punjab 
High Court in Kaiiji yial v. Panna 
Lai (5). 

In the recent decision of tlie Allaha- 
bad High Court in Chuani Lai v. Firm 
Sheo Oharan Lai Lahnan (G) a more 
liberal int 0 r]>retation has been i>ut on 
01. iv' (f) and it has boon held that in 
every apPiOal whether the subject-matter 
of the ap[)eal is identical with tliat of 
the suit or not. it isopen bo the appel- 
lant to value his relief in a diriercnt 
manner than that given by the plaintiff 
in the suit and to pay C .)urb-fo3S on such 
valuation. 

‘So far as this case is concornod, it 
offers no <lilficuibios as will presently 
appear. Tiio s ilijoct-inatter of tlie ap- 
peal is not identical with that of the 
suit an-'l tliat if either view w is to ))re- 
vail, it was op ui to tho defendants to })iit 
their own value on the relief claimol hy 
them in the appeal. A|vi)oals from jirolim- 
inary decrees, whore tlio suhjeeb-mab- 
ber in appeal and in suit is identical, are 

(’iT~ : luou.i 23 490—10 MrLTJ. 2‘i-). " 

(■2) LlUin] HU 7i.3 = 3:i 1. C. 002 - SO M. 

I.. J. 102. 

(3) [1920J 70 I. C. 02^. 

(i) [1900] IH C. W. sir^^i I. C. <570. 

fo) fl9-2.->i 7 P. H. 1917 — 28 1. C. 2(32 = 1.7 P. L. 

R. lOlG. 

fl3) A. 1. R. l')27 All. 7s7 = l7 All. 7.7'3. 


of frequent recurrence. It is, therefore, 
necessary for us to examine the decision 
of the Allahabad High Court and express 
our views on the point. 

With all respect bo their Lordships of 
the Allahabad High Court, I think the 
construction put by them on Cl. iv (f) is 
open to serious objections and is one 
which I am unable to follow. This 
clause is as under : 

111 suits .... for accounts, according to the 
amount at. which the relief ... is valued in the 
plaint or tho memorandum of appeal. In all 
such suits the plaintiff shall state the amount 
at which he values the relief sought. 

The last part of the clause makes it 
obligatory on the i^laintiff to value his 
relief and such value nob only deter- 
mines the Court-foes but also the juris- 
diction of both tho original and the ap- 
pellate Courts. 

It would also appear tliat in suits for 
accounts, there is an obligation on tho 
plaintiff to value as app. o.ximately as 
possible the relief he claims. S. 50 of 
the Civil P. C. of 1882 in express terms 
required the plaintiff “ to state apiii'oxi- 
mately the amount sued for. ’* The 
corresponding provisions of O. 7, R. 1 
Cl. (1) of the Civil P. C. of 1908 likewise 
require him to state the value of the 
subject-matter for the purposes of juris- 
diction and Court-fees “ so far as the 
case admits. " And in my opinion the 
effect of this rule is to all intents and 
I>urj)05es tho same. If a plaintiff under- 
values or over-values liis relief from im- 
proper motives, it is ojiou to tho defen- 
d.xnb to contest tho value and if the 
lilaintift’ fails to proiiorly value his re- 
lief when called upon hy tlio Court to 
do so, tlie plaint is liable to l.io rejected. 

Now, no doulit, the xilaintitf has a 
certain amount of latitude given to him 
t) value the relief and unless his 
valuation is grossly iiiadeffuato or 
improper, the Court does not iiicei- 
lore. It is all tho same presnraod to 
raproseiit. as fair a value of th<* subjec t- 
matter as tho case admits. Can it them 
he said that it is oi)on to t'ue plaiuLjff 
who has l>oot) non-snibed to contend thu.6 
lie should 1)0 allowed to put a diff’orent 
value on the same suhjoct-ma ter when 
ho is ai)pe.aring from his non-suit an«l if 
7iot can it again bo said that it is open 
to the \insuccessful dolondant who tails 
to challenge the plaintiff's valuation at 
the proper time and who must, theieCove, 
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be deemed fco have acquiesced in ifcs being 
nob grossly inadequate or otherwise im- 
I'roper, to contend that he should be 
X)ermitfced to pub a different valuation 
upon it when appearing? 

It cannot also be contended with any 
show of reason that the Legislature ever 
intended to permit a defeated party 
wliether he be the plaintiff or the defen- 
dant to vah e the same relief differently 
for the x^nrpose of his appeal all other 
things being equal or that the Legisla- 
ture could have ever intended to impose 
an unnecessary l)urd 0 n on the appellate 
Ooui b to bold an inquiry into the pro- 
lU’iety of the valuation of the plaintiff 
when no ol))ection was raised in the 
Court of the lirst instance. 

It has been urged that when the 
Gourt-ft’es Act of 1870 was i)assed 
tliere was no scope of an appeal against 
a preliminary decree which for the first 
time received a judicial recognition by 
the Code of But the Code of 1859 

clearly conteniplabed an appeal by a 
defeated plaintiff who was non-suited in 
limine on the ground that he was not 
entitled to have tlie accotints taken. 
And it would appear that in an appeal 
filed by the «iefeatod plaintiff claiming 
the right to have (he accounts taken, it 
was consistently held for a number of 
years that ho should not be permitted to 
amend hi'i N'.ilnation at the time of the 
apiieal. The -ame consideration should, 
in my opinion, equally apply to a defon- 
<lan(, appealing against a preliminary 
decree j asse^l for accounts when he de- 
iiturs to tlie accounts being taken at all. 
In order to arrive at this result, it is 
not necessary, as has been suggested, to 
add to S. 7, Cl. iv (f) of the Court-fees 
Act, 

anti theautouut stated by the plaintifi shall 
ha th« iunount for the purposes of the memorau- 
dutn of thoa]->pcMl, 

or any othei- words to a like effect. 
The clause under consideration does not 
in my opinion, either expressly or by 
necessary implication permit an api>ol- 
lanfc to put any value lie likes on the 
Kuliject-inafcfer of an appeal without ro- 
goud to tlio pleadings or the proceedings 
in f. ho suit. Tbeclauso is undoubtedly- 
su.scoi)tibIe ol the interpretation that the 
relief should be vuhied in a iuoi)er man- 
ner and .su bject to the provisions of the 
•Civil P. C. Whore, therefore, the relief 
jin the appeal is identical with that in 


the suit it would appear that it is not 
open to the plaintiff to value it in a 
different w^ay and thereby blow hot and 
cold at the same time in the same pro- 
ceedings for, after all an appeal is but a 
continuation of the suit. 

Unless this interpretation is accepted 
it would lead to certain anomalies which 
may well be illustrated by an example. 

A suit for accounts filed in the mofus- 
sil Court and valued at Rs, 5,000 or less 
is triable as a second class suit and i» 
appealable bo the District Court. A suit 
for accounts valued at more than 
Rs. 5,000 is a first class suit and is ap- 
pealable to this Court in its High Court 
jurisdiction. If the defendant is at 
liberty to put his own valuation in ap- 
peal without any reserve, it cannot be 
said that it is not open to him to value 
it at a figure in excess of that shown in 
the plaint and if in a suit valued at less 
than Rs. 5.000 the defendant estijnates 
the lelief for the purpose of tlie appeal 
at more than Rs. 5,000 on the plea that 
the plaintiff’s valuation is either “arbi- 
trary or haphazard ’’can it^be said that 
he can thereby claim that the appeal 
.should be tried by this Court in the 
exercise of the Higli Court jurisdiction 
and if nob can he thereby confer juris- 
diction on tho District Court bo try the- 
appeal though the proj)er value of the 
suit should according to him, have been, 
more than Rs. 5,000. And again if in 
event of his apjieal failing are the pro- 
ceedings in tlio suit to be treated as a 
second class suit according to the valua- 
tion of the plaintiff or as a fir.st class suit 
according to the alleged proper valuation 
of the defendant ? 

Tile view taken by the Madras High 
Court has b<3en consistently followed for 
a number of years by different High 
Courts including this Co irt and in the 
absence of any convincing grounds, I am 
not prepared todift’er from that v'iew 
and to hold that it is open to an appel-| 
lant to alter the valuation in case wheref 
tho reliefs in the appeal and in the suit| 
are identical. 

Now with regard to tlie facts of this 
case it is clear from the record that the 
plaintiff instituted this suit for accounts 
of a partnership which he stated had 
comiiionced in lOlG and had been recon- 
stituted in 1918, his shave having con- 
tinued to ramain tho same viz., 8 annas 
in tho rupee. He asked for accounts for 
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the period commencing from 1016 
or in the alternative from 1018. He 
valued the whole relief at Rs. 1,000. 
Wild, A. J. G., disallowed his claim for 
accounts prior to lOlS. The appeal is, 
therefore, confined only to a part of the 
period in suit. And again the ground 
on which the defendant? have attacked 
the decision of the lower Court is not 
that no accounts should be taken at all 
but that the share of tlie plaintiff in the 
partnership formed in 11)18 was not 
8 annas but less and have only collater- 
ally disputed the finding of the learned 
Additional Judicial Ooiumissioner as to 
the possession by the defendants of cer- 
tain account book' of the firm. The 
ideiitiby of the subjoct-mattor of the suit 
and the appeal is indubitably not the 
same and it would, th.erefore, follow that 
it is open to the defendants to value that 
part of their relief which is now in dis- 
pute. 

I accordingly hold that a iiropev Court- 
fee has been paid by tlie appellant. 

ICincaid, J. C . — 1 concur. 

Ci.T?..7. 
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KkNKEDV. .1. C., -VNI> MaI)GA\ KAK, 

A. J.C. 

Ghula-fti Ra!?uf — Appollanl.. 

Pani'ind'xs Dtnc \ nchi'i — Respondent. 

Second Appeal No. 2 of 1921. Decided 
on 1st November 1922, from the decree 
of the Dist. J., Davkana. 

(rt) Cf-vfl 1'. C.. S- h. •>. para. I — Award. 

An application to tile an award is tjot a suit. 

[P 101, C -2] 

s^ (M Civil P. C.. Svh. 2, para. 17 — ^{nrlga<te 
decree in lerufi af arrard — O, 31, -7. doa aot 

P. C. (*.. -M. 2i. 5. 

Mort"aj;e decree pi-sed in tenn- r>t an :iw.»r-l 
made under Seh. 2, p.ira. 17 i- not a decree under 
0,31, K. 1, and therefore R. '> has no apph' i- 
tion. fP 101. C 2] 

(c) Civil P. C O. 31, R. a — Parties can naive 
Ihei r r/tjht'i under R. a b'l ajrecuietil — ('‘mi- 
proviisc. 

There is nuthin^ to j»reVont the pirtie- to t 
litigation from waivini' an .\flvanlage of ;» parti- 
cular taw or rule, if that law or rule is not based 
on a ground of p\iblie p >li -y aiul is intotidcd 
solely for the bo’ietit an<l prote- tion of an indi- 
vidual in liis private oapaeity, [P lOl. C 2] 


Harvhandrai Vishindas — for Appel- 
lant. 

Tahilram Maniram — for Respondent. 

Madgavkar, A. J. C. — The question 
in this appeal is whether the decree- 
holder can succeed in his application for 
execution without making the decree 
final. The decree was passed upon a 
private award without the intervention 
of the Court and filed in Court upon 
application under R. 17. Sch. 2, of 
the Code of Civil Procedure. Out of the 
decretal amount of Rs. 860 awarded, the 
decree-holder was asked to give credit for 
Rs. 160 which was apparently interest 
by enjoying the produce of the land, the 
balance Rs. 700 was payable in four 
^’^eai'ly, instalments of Rs. 100 each com- 
mencing from January 1914 for four 
years the last instalment payable being 
Rs. 300. In default of any instalment it 
was to be paid along with the second but 
on default of two cousecutive instalments 
the whole amount \vas payable at once. 

It is argued for the appellant judg- 
ment-debtor that this was a mortgage 
decree and therefore O. 34, R. 5, applied 
and made it incumbent upon the decree- 
holder to apply and make the decree 
final before be could a])ply to execute it. 
It is admitted that no instalment was 
paid. In support of this proposition, 
reliance is placed on cases such as iVar* 
sinijrao v. Bhuda Krishna (1), Tara 
Pros'id H-ty v. Bhohodeb Roy (2), Bhaga~ 
wan v. CPnin (-O. Ajudhia Pershad y. 
Balden Silly (4). For tlie respoudonts, it 
is urged that the decree was not a decree 
passed liy the Court in a suit relating to 
a mortgage nor in I ho terms of O. 34, 
R. 4, nor in the Form No. 4 appertaining 
thereto in the Schedule (D) and there- 
fore O. 3 4, R. 5, had no application. The 
decree was passed not in a suit but upon 
an award and by agreement befcw'oen the 
pavtio.s. Therefore no application to 
make the docroo rtnal was necessary. 

Wo are of the ojiinion that the argu- 
ments for the respondent must prevail. 
Under the previsions of the Second 
Scliedule para. 17. the Court had no power 
to take accounts or to modify the award 
sought to bo tiled. The Code of Civil 
Frocodure is not exhaustive. Its provi* 

(1) flUlH) 42l3Mla.~H6‘r— nil. C. 107=20 Bom- 

i .. II. isi. 

(2) ls>J5] 22 C.A. 031. 

(3) I’lSUOl 23 n.mi. GU=1 Bom. Ij. R. 13G. 

(1) [130 1] 21 C.il. S18. 
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sions including the provisions of O- 34, 
^Ppiy to suits relating to mortgages and 
lay down the procedure therein. It is 
only in suits relating to mortgages, that 
IS, suits Upon a mortgage direct without 
award or other agreement superseded, 
that Hr. 4 and 5 conferred certain rights 
upon the mortgagor jjarticularly the 
right to obtain from the Court’a period of 
six months after the mortgage amount has 
been ascertained by the Court, to pay it 
into Court before his right of redemption 
was lost and the mortgage property put 
Up bo sale. It does not, however, follow 
that like any other legal rights, this 
right cannot be waived by agreement 
between the parties concerned. And it 
is because of this period of grace given to 
tlio mortgagor tliat an application for a 
decree final becomes necessavj^. Until 
the expiry of these six months it is a 
preliminary decree incapable of execution 
and the application for a final decree at 
the end of six months gives the mort- 
gagor an opportunity of postponing the 
sale of the property. All these consi- 
derations, however, do nob hold when by 
agreement between the parties no such 
period exists : and in such cases, there- 
fore, where by such an agreement the 
amount is at once recoverable by sale, 
the decree as it stands, is executable! 
there is no room fora further final decree 
and the necessity for such an application 
disaiipears. 

Tho authorities relied ujjon for the 
appellant are almost entirely confined to 
tho decision of two i>oints. First, tiues- 
tion of limitation, and second, the differ- 
ence betwem an ajiiilicacion to make tho 
dccroo linal and an application to execute 
.the decree, in decrees passed under O. 34. 
The insertion ol old Ss. 88 and 80 in 
tlie Transferor Tropertv Act with certain 
aUcratians in the now Code of Civil Pro- 
cedure was necessitated by ditfercnce of 
opinion between the High Courts upon 
tho latter point as explained by Sir 
Jjawr.'ncc Jenkins in Ainolalc Chanel v. 
Strut Ckundcr ^lulicrjee (5). Neitlier 
question, however, is the (piestion dir- 
ectly issue, and obiter dicta on the 
point now in question : see for instance 
the case of lihagwan v. Ganit (3) can- 
not bo treated as a binding authority. 

On tho other hand, if an aiiplication 


for final decree were insisted upon in a 
decree such as the present as has been 
pointed out by the learned District 
Judge, it would be difficult to fix the 
Ijrecise period at which such application 
should be made. It has been held that 
there is nothing to prevent the parties 
to a litigation from waiving an advantage 
of a particutar law or rule, if that law or 
rule is not based on a ground of public 
policy and is intended solely for the 
benefit and protection of an individuaal in 
liis private capacity. And consent decree 
directing payment by instalments, is 
perfectly valid in law, though it is not 
covered by S. 88 and though tlie provi- 
sion of S. 89 of the Transfer of Property 
Act are consequently inapplicable to it: 
vide Tiechii Singh v. Bichnram Sahu 
In the jjresent case, tlie Court was bound 
to pass the decree in terms of the award. 
Tliis Court has held that an application 
to file an award is not a suit : Senmal v. 
^uloninl (7). The decree is not a decree 
under O. 34, R. 4, and therefore R. 5 has 
no application : Arunhaii v. Ram Nira-. 
jnn f8) ; ’Monger S ihxi v. Bhatoo Sing (9); 
Sitalsing v Baijnath Prasad (10). 

Wo are therefore of opinion that the 
decree of tho lower appellate Court is 
right and tho respondents are entitled to 
execute the decree without application 
to make it final. The appeal fails and 
must be dismissed with costs. 

Appeal dismissed. 

(0) ri909] 10 C. I.. J. 91 = ll. C. G77. 

(7) rini4] 8 S. L. R. 200= 1. C. 00. 

(8) ri020] 58 I. c. 290, 

(9) [19203 1 Pat. 7 . T. 110=57 I. C, 473. 

(10) A. I. R. 1922 All 388—44 .All. 008. 
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Kincaid’ J. C., and B viler. A. J. C. 

E m pe ro7 — A p pe 1 1 a n t . 

V. 

Sa ran — Accu sed- — Respondent. 


(5) [1911] 38 Oal. 913 = 11 I.O. 943=16 C.W.N. 
49. 


Criminal Ai)peal No. 128/4 of 1926, 
Decided on 4th October 19L6, from an 
order of acquittal of Tyabji, A .J.C. 
ia) Pcyial Code, .S. 8QG-^AUhotinh girl has lost 

her chantity she can he seduced. 

It is not a correct proposition that once a girl 
nas lost her chastity, she cannot be seduced 
since ?>he has no chastity to lose. On each 
that a women is persuaded to indulge 
xn illicit intercourse, she is being tempted into 
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sin and so seduced within the meaning o£ 
S. BGG. [P 106 0 2. P 107 C 1] 

(6) Crlniltiat tr<nl — HI videiicc— Crown xoityxc&~ 
ses ^ muct get opportunity to deny allegations 
against them hy defence. 

Crown witnesses must be given opportunities 
of den 5 ’ing any allegations against them which 
form a part of the defence. [P 107 C 1] 

(c) Criminal P. C., S. 423-~Appeal from 
acguitlal in a Jury case — High Court van dispose 
of the case instead of remanding it for new 
trial. 

Where there is an appeal against an acquittal 
tried by the jury, High Court has 
junsdjction to decide the case itself instead of 
ord.nng a new trial ; (189-1) A. C. 57, not Poll. : 

’ 0 73. H. C. R. Cr. 47 and A. I. R. 
192o Sind IIG, liel. on. [p 108 Cl] 

G. Elph ifisto/i — for the Crown. 

Gopal Das iV. TjciHci — for Accused. 

Judgment.— The respondent;. Saran, 

was tried by a judge and jury of this 
Court on a charge under S. aG6A, Indian 
Penal Code, and acquitted. Under in- 
structions from the Local Government 
the Public Prosecutor foi* Sind has 
appealed on the ground that by reason of 
a misdirection or of a misunderstanding 
of tho law on the part of the jury the 
charge of the learned Judge led to an 
erroneous verdict within tlie meaning of 
S. 423 (2), Criminal P. C., such as to 
warrant tho reversal of tlie verdict and 
the conviction of the accused. 

The facts of the care arc simple. The 
acc^ised was admittedly a procuress by 
profession. She became acquainted with 
a minor girl named Roshan Jan, wlio had 
come to Karaclii from Peshawar witli a 
woman named Meraj. Oti tho 25th 
January last she sent word to a 13ania. 
named Govind that she had a nice girl 
for him. They went tog- ther in a car- 
riage to tho liouso of iMoraj. lloslian Fan 
entered the carriage and tliey diovo her 
to the accuse<Ps lioiiso. SVhen they 
arrived there they wtu-e stopped l»y police 
officers, who had hecn waiting for the 
accused. It had been reported that tho 
accM'^od was luociritig minor giiN. an<] 
they had gone to her houso t o i tivesl.igate. 
Tho accused was i>nt on her trial before 
the City Magistrate, K'aracln’. for an 
od’ence under S. ;{72. In.liau Penal Code. 
Roshan -Tan deposed tljat the accusod 
had called her out to go for a drive, tliat 
she had obtained the i)ormission of Mei-aj. 
and had gone with lior: tliat Hania had 
boon sitting in the carriage; that the acc- 
used had told her to lot him Iiavo sexual 
intercourse with her and that she would 


be paid Rs. 5. In addition she said that 
once before the accused had asked her to 
go for a drive, and that on arriving at 
the accused’s house a Mussalman had 
paid her Rs. 10 for se.xual intercourse. 

Roshan gave this evidence on the 1st 
February and on the same day the 
City Magistrate recorded the evidence of 
the Bania Govind, and of the Sub-Medical 
Officer Civil Hospital. The former corro- 
borated the girl ; the latter jjrov’sd that 
she was under 15. The only qiiostion 

asked in cross-examination was as to the 

fee which Govind had agreed to pay. 
The accused was questioned the same 
day. and she admitted 

(1) that she had sent to tell Govind 
that she had a girl for him ; 

(2) that slie had taken Govind to the 
house of Meraj aticl liad asked Roslian 
Jan to accompany hei’ and Govind in the 
carriage ; 

(3) that she had arranged with Roshan 
Jan that she should have sexual inter- 
course in her bouse with Govind, and be 
paid Rs. 5 ; 

(4) that she had arranged with Govind 
to let him have intercoTirse with Roshan 
Jan for Rs. 5 in her house. 

W hen asked had she any more to say 
she said “1 liavo nothing to say.” 

That ended tlio proc edings for the 1st 
February. Bat the Magistrate recalled 
Roshan and examined lier again on 
February 15. On February the 23rd 
she was cross-examined at ><uuo length as 

to her past history. ilvr c\-,vJonce shows 
t lat an attempt was being made to I'U'ovo 
that slio was a prosfcittifo an<l Meraj a 
brothel koui or. Tlio arcur>od was again 


oxaiuiiu^d aiul on I hat o.jca^ion .she slated 
that Meraj uiul Roshan liad come to her 
and had li\cd for a montlj with her and 
tliat Roshan liad gone out daily to earn 
money as a prostitnlo. 

Iho Magistrate then fiMmed a charge 
under to the ell'ect that tlio 

accused had induce*.! Rodian to go from 
the house of Meraj with Die intention 
tliat sliem..i,lit he s -dneed to have illicit 
intercourse with Govind. Sl.e was placed 
on li,.- trial on Maylglhand pleaded 
not guilty. 'riio trial went on up to the 
lofh. Roshan .Ian and Meraj were cross- 
oxammod at length and the answers 
given hy iliem .sliow that it was the do- 
lenco case that the latter kept tho former 
as a prostitute. On the 1 1th the accused 
was questioned by the Court. She then 
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said thab she had told the Magistrate 
that 

the Rs. 5 which were being arranged for with 
the Hauia were arranged with Meraj and not 
with Roshan Jan though Roshan Jau was 
present. 

She admitted that what she had said 
to the City Magistrate was correct. 
Presumably she meant to include the 
statement about Meraj which in fact she 
did not make. 

It is notewortliy th.afc in the course of 
the cross-examination of Roshan and 
Meraj in the Sessions Court not a single 
question was asked to show that it was 
the defence that it was Meraj and not 
the accused who had induced Roshan 
Jan to go from the former’s house with 
the accused. The only passage on this 
subject is in the cross-examination of 
IVFeraj before the City INIagistra'.© on the 
15(h February, when she said 

Roshau Jau’s mother left her with me. ...I do 
uot kaow that the accused had taken Roshau 
away. She never asked me permUsioa to do so. 

It is doubtful whether she was refer- 
ring to accused or to Roshan Jan. 

On the 15th May the learned Judge 
charged the jury. The learned Public 
I*ro.secutor criticii<es tlie charge on tho 
following grounds : — • 

1. Tliat tht> learned Judge misdirected 
the jury in that lie reiJeatedly told I hem 
that what they had to decide was whether 
the accused induced Roslian to indulge 
in illicit intercourse, whereas S. 3G6A 
only required tho prosecution to prove 
that the girl was induced to go from any 
place, the other ingredients of tho offence 
being facts whicii were admitted by tho 
accused. 

‘2. That 7o per cent of the charge dealt 
with tho question of deciding tho inten- 
tion of the accused which was wholly 
irrelevant in viesv of her admission of 
necessary knowledge, 

3. That there was also non-direction 
which amounted to misdirection on three 
material jioints : 

(<z) That nowhere did tlie learned 
Judge refer to tho question of knowledge: 

(b) that tho learned Judge never re- 
ferred to tho evidence or to the admis- 
sion of tho accused ; 

(r) that he di«l not charge the jury 
that consent in the case of a minor girl 
is immaterial . 

Lastly the learned Public Prosecutor 
has complained that the learned Judge 
allowed cross-examination to show that 
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the girl was not being seduced from the 
path of virtue for the first time, which 
was irrelevant. He has contended thab 
these errors of commission and omission 
caused a failure of justice. 

In my opinion the only objections 
which are of practical importance are the 
license allowed to the defence pleader 
in cross-examination and the omission of 
the learned Judge to jmt the facts of the 
case clearly before the jury. The rest 
seem to >is to be unimportant and I shall 
deal with them briefly It is true thab 
at line llO of the charge the learned 
Judge told the jury that the gist of the 
law was that no one should induce a 
minor girl to have illicit intercourse and 
at line 250 lie said : 

if you accept the evideace that Roshan Jau 
was a respectable woman you can have no hesi- 
tatioa in coming to the couclusioxi that Satan 
did induce her to this act of illicit intercourse^ 

There are several such passages. But 
at the beginning and end of the charge 
and at other: places the learned Judge 
stated the law correctly that the'prosecu- 
tion had to prove merely an inducement 
to leave the house of Meraj with the in* 
tention that she should be seduced ; and 
I do not think that the jury can have 
made a mistake about the ingredients of 
the offence charged. It was never al* 
leged that there had boon any actual 
intercourse. Similarly the insistence in 
intention and the omis'sion to refer to 
knowledge v.-ore in the circumstances of 
this case immaterial. It was never 
denied that Sai'an’s intention was to 
submit Roslian Jan to intercourse. 

Before coming to the main point I 
must speak of the cross-examination to 
character. It was, as is now admitted, 
tho defence throughout that no offence 
under r 66A could have been committed 
because Roshan Jan was a ju-ostitute. 
Tho learned pleader for the accused sub* 
inittod the proposition that once a girl 
has lost her chastity she cannot be 
seduced since she has no chastity to lose. 
That question was decided against him 
by tho leai’ned Judge, and in our opinion 
correctly. It is true that seduction 
moans to persuade a woman to surrender 
her chastity, and it has been held in a 
case quoted by Ratanlal (page 76) that 
once a woman has lost her chastity and 
become a prostitute sho cannot be seduced 
again. But wo think that the Legisla* 
ture cannot have intended to restrict the 
meaning of tho word so naiTOwly* 
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terprefced in 6his way the section can 
aftord little protection to children, and 
yet obviously the Eogislature intended 
to protect children. Their intention can 
be given effect to by the adoi)tion of the 
alternative definition from the Oxford 
Dictionary to tempt into sin.’* We 
think that on each occasion that a woman 
is persuaded to indulge in illicit inter- 
course she is being tempted into sin and 
so seduced in this wider sense: and we 
find authority for this view in the case 
of King-Emperor v. Nga Ni Ta (1) 
referred to by Mv. Ratanlal in his com- 
mentary under S. 366. 

Prima facie, then, the cross-examina- 
tion to character was irrelevant, and the 
learned Judge would have boon well 
advised to make the defence pleader 
show the relovancj' of his questions be- 
fore allowing him to ask them. Had he 
done so tlje Public Prosecutor would not 
havo been taken by suriirise by the 
second lino of defence that it was Meraj 
and nob the accused who had asked the 
girl to go with tlie Bania. It is true 
that considerable latitude is given to 
accused persons and tl^at they are not 
bound to plea«l in detail until called on 
to enter on tlieir defence. But thev re- 
serve tlieir detence at their own rislc : as 
there is a well-known equitable rule that 
Crown wibnesso-s must bo given opj)or- 
bunities of deuyiiig au\- allegations against 
Uiem which form a part of the defence. 
This rule was not obeyed in this c*a=?e, 
and, in conse(;uonco <>f tliis filio accused 
was not entitled, after the case for the 
Crown was closed, to set up a defence 
which had not been indicated by t)ie 

crorss-exainiiiation. \V 0 think, then, that 

much of tlj j cross-oxauiination was 
totally irrole\ant. 

The last and mo-st important objection 
is that the le.irned Judge did not clearly 
explain the case to the jury, and did not 
attempt to disabuse thair minds of the 
idea tha^ tlie character of Moraj and 
Roslian -Jan were relevant facts. It is 
true tliat ho was a* pains to make it 
clear th it 

bec.iuse a girl is loiding a ij.ul lifi> it woukl i>j 
fibHur l t j hohl thit. l she cannot l»e 
seduced to illicit intjrcour>ie. 

Nevertheless he told the jury to pay 
attention to the antece<lents of the per- 
sons concerned and clearly ho included 

(1) [l902-oy" 10 Bur. T.. R. HQ — 1 U. B R 

(in02-oa) Pen il c.> I - l.S, 
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Meraj amongst fcliem. It seems to us 
then, that he accepted and allowed the 
jury to accept tlie second defence as 
genuine and worthy of their considera- 
tion. But, in out* opinion, it was a 
defence which was nob open to the 
accused, and the jury should have been 
so directed ; at the best the learned Judge 
should have taken them through the 
evidence, and jiointed out that this parti- 
cular defence was not set up till the entl 
of the case, was nob supported by evi- 
dence, but rested on one bare statement 
of the accused and was entirely contra- 
dictory to the first statement made by 
her. Instead he dwelt on the character 
of the girl and practically told the jury 
that, if they thostght that Roshan Jan 
was not an innocent girl, they were at 
liberty ttj find that she had not been 
tompte.l bub bad gone of her own accord 
and owing to her own bad imp.ilse or 
her lust for money or otherwise.” That 
was, of course, tlie question for decision. 
The accused had pleaded not guilty, and 
it had to he left to the jtiry. But to 
prevent a failure of justice it wa? of the 
utmost importauce to impress on the 
jury tliat on tlie 1st February, after 
hearing tlie eviilonce of Roslian Jan, the 
accused had admitted that she had gone 
to the house of Meraj to obtain Roshan 
Jan for illicit intercourse, had asked her 
to go with lior in the carriage, and had 
told her that she would be paid Rs. 5. 

I’lieso admits ons, in our opinion, 
ani'umted to a plea of guilty, and the 
jury should • boon so directed. Ihie 
omission of tbeioanud Judge to do so 
was. in our opinion, a mi'^direction. wliich 
has caused a miscarriage of justice, 

I’lio next question is whether we are 
liound to order a fresh trial or have 
I)owor to find the actcused guilty and to 
jiass sentence. It has been argued by 
tlie learned picador for the defence that 
the only coui '^o oi>on to us is to order a 
now trial. Ho has diligently collected 
a number of authorities on the point, 
princiiially the judgment of tlio Privy 
Council in ^^(l/,■in v. Att>>riieii’Gene.i <tl for 
Xetv SotUJi Wales ('2), referred to and 
relied on by a Bench of tho High Court 
of Calcutta in IT iifati'tr Khan v. (Juee?t- 
Enipress (3). Phe <locision was to the 
otToct that person is entitled to be 

{ 2 ) I L.sui] A. C. 1,. J. P. C. 4L I . T 

77S=G R. 373— >S J. P, 118^^17 Cox. C. C. 

f 1 • 

(3) Cl.Si>4] 21 Cal. ‘J53. 
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tried by jury, a Bench of Judges cannot 
siib>lii:ufce their own verdict for a jury 
vei'dicfc. But this view has not been 
consistently held even by the Calcutta 
High Court and has not been adopted in 
Bombay, It was considered in Queen- 
Empress V. Eaynchandra Govind (I), 
where it was decided that, when part of 
the evidence which has been allowed to 
go to the jury is found to be irrelevant 
and inadmissible it is oijen to the High 
Court in appeal either to uphold the 
verdict upon the remaining evidence on 
the record under S. 167, Indian Evidence 
Act, or CO qua-ih the verdict and order 
retrial. Refei'ring to Malcins caso (2) 
their Lordships remarked : 

The present decidod inclination of our opinion 
. . . is that the language used by the Judi- 

cial Committee in the case from New South 
Wales does not apply to the Codes of India. In 
Reg. V. Ram'tsivami Mtidaliar (5) this Court 
ordered a new trial, as the evidence was of such 
a character as to render it diffi<Kilt to pronounce 
on its character without hearing the witnesses. 
It has been conceded . . . that the present 

case differs ; the evidence is one sidid and practi- 
cally undisputed ; the result depends on the in- 
ference from th «t evidence 

We s:3e no ro ison .... for ordering a fresh 
trial. ® 

In the case of the J^mperor v. Micrid 
(6) the Bombay practice wa? followed, 
and W 0 liave lieen referred to another 
Sind case, To pandas v. Emperor (7). 
riier<j is, tliorefore, ample authority to 
sujij>ort the view that a High Court in 
these circumstances has jurisdiction to 
decide tho case instead of ordering a new 
trial. 

Moreover, apart from authority it is 
the view which we are inclined to take. 
Section -123 (i) (a) seems to us to bo quite 
clear, and wo do not think that we need 
look any further. This question is one 
which lias been before (.he High Courts 
for many years, and tho presumption is 
that had the Legislature thought that 
the Courts were claiming too extensive 
powers, they would have altered the 
section at tho last revision of tho Code. 
Mr. Gopaldas has argued that no appeal 
Court has over substitute! its decision 
for a verdict unless tho ‘accused has 
waived his right tt) a fresh trial. In no 
case, ho says, has a High Court sot aside 
an acquittal and convicted an accused. 

(1) riK)5] I'j Bom. 719. ’ 

(0) G B. U. C. R. Cr. J7. 

(0) [1909] 3 S. L. R. 125=4 I. C. 008=11 Cr. 

L. J. 15. 

il) A. I. R. 1925 Sind 110. 
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But we are unable to accept his distinc- 
tion. Trial by jury is not in India the 
birthright of the individual but is the 
creation of statute; and the Grown has 
as much right to a jury as an accused. 
If then, this Co-jrt has jurisdiction to 
acquit a i>erson who has been convicted 
by a jury, it may convict him. Whe- 
ther it should convict or order a new 
trial is a matter for consideration in 
each case ; and when a case is compli- 
cated a fresh trial may bo advisable, 
But in a simple case such as that of the 
Crown v. IMurid (6) a fresh trial can only 
cause unnecessary trouble and expense. 

The present case is certainly one 
which ought to be disposed of at once. 
Mr. Gopaldas has taken us through the 
evidence with great care to show that 
Roshan Jan was unworthy of credit and 
that her uncorroborated word should not 
be accepted in preference to the accused's. 
But unfortunately for the accused her 
own version was identical with that of 
the girl. She admitted that she bad 
asked Roshan Jan to accompany her 
intending her for illicit intercourse and 
that she told her as an inducement that 
she would be given Rs. o. Thus all tho 
ingredients of the section were admitted 
except the girl’s a«e. and that has been 
proved to be less than 18. It seems to 
\is that it would be absurd to order a 
fresh trial. We set a^ide the acquittal 
and convict the accused of an offence 
under S. 366-A, and sentence her to 
undergo rigorous imprisonment for one 
year. 

o.B.j. Appeal allowed. 
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Kincaid, J. C. and Bardee, A. J. O. 

Ah med and others — Accused — Appel- 
lants, 

V. 

Emperor — Opposite Party. 

Confirmation Case No. S of 1926 and 
Criminal Appeal No. 88 of 1926, Decided 
on the Isb October 1926, from the judg" 
ment of tho S. J,, Hyderabad, D/- 4tb 
June 1926. 

{a) Penal Code, S. 149 — Seclion must ^be 
strictly construed — Prosecution of -common effect 
— ng. 

Section 149 ought *to faa strictly construed. 
The prosecutiou of the common object must 
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mean something immediately connected with the 
common object. (P m C J] 

{b) Penal Code, S. 300 — Accused giving a 

violent blow on neck severing spinal cord 

Intention to cause death must he presumed, 

A person giving such a violent a blow on the 
neck as to sever the spinal cord must be pre- 
sumed to have the iuteutio!i of killing his 
assailant. [p no C 2] 

^ (<^} Penal Code, S. 149 — Principal offender 
convicted for murdcr-^Other members can be con- 
victed of grievous hurt. 

It is not necessary that all the members of 
the unlawful assembly should be convicted of 
the same offence as that of which the principal 
offender has been convicted. Where, for ex- 
ample, the principal offender has been found 
guilty of grievous hurt as well as murder and is 
convicted for the la tter offence, other members 
can legally be convicted of grievous hurt and it 
is nob necessary that they should either bo con- 
victed of murder or acquitted; A.I.Ii, 1923 
Patna 50, Diss. from ; 7 O.L.J. G7l and A. 1. R. 
1024 All. G70. Ilel. on. [P m c 2j 

Partabrai D, Punivani — for Apnel- 
lants. 

T. G. Elphhistoii — for the Crown. 

Judgment. — The facts of this inter- 
esting case are shortly as follows : 

A certain girl called Amnat aged about 
17 had heed married to one Ghulam 
Mahomed. She was tlie sister of the 
complainant Abdulla and her sister L’atina 
was married to one Haji Hashim the 
brother of Ahmed, the present Ai>pellant 
No, 1. Ahmed wanted to marry Amnat 
himself, but as it often happens in Sind, 
her family refused to allow lier marriaeje 
to Ahmed hoeause they wishe«l to secure 
the daughter of Ghulam Mahomed for 
Abdullas own son ^^ahomed. Ahmed, 
however, would not give nj) his purpose 
of marrying tlio girl Amnat. About 2 
a. in., on the Loth of T)ooeMjl)or ID'Jo, lu* 
and 7 or 8 other men came to the house 
of Abdulla, .\mnat s brother. Four of 
those went inside and dragged out tliOL^irl, 
four remained outside in the -ho*!. Amnat 
cried out and tiio uomhers of her house- 
liold came to her help, hut wore hoaton 
off. Ahmed and liis friends then dragged 
the girl towaids wliere the two marcs 
were standing, one of which was liis own 
and one of wliich he had borrowed from 
the witness Mewo. Tlie noise of the 
sonnio and the cries of Amnat roused the 
neighbonihood. A man called Diuo 
Sheikh who was .sleeping in tlie noigli- 
bouring shod, rush-ul off to the scone and 
tried to rescue Amnat. As he rushed 
up Ahmed struck him a violent hlow 
with his axe that killed him on the .spot. 


The girl Amnat was put on cne of the 
males and Ahmed led it. Allahwarayo, 
his cow-herd, rode the other mare. They 
rode all night and about midday on the 
10th of December they reached the 
village cf Ghulam Maliomed ISfzamani. 
Their companions scattered in other 
directions. All these three persons stayed 
there for a night and two days. 

In tlie meantime, however, events had 
taken place elsewhere. Abdulla and Ghu- 
lam, brother and husband of the ravished 
girl, went to the zemindar Allali Baksh 
about 4 a. m. on the night of the 10th of 
December. They complained to the zemin- 
dar that Amnat had been forcibly- carried 
away and that a murder had been com- 
mitted. They mentioned the names of 
Ahmed, his cow-h rd Allaliwarayo and of 
Sultan, a servant of the zemindar Allaii 
Baksh. The zemindar asks him liow 
they had identified Suit an and they said 
that ho had received injuries and had 
fallen down and got up again. They said 
that Miero were other men witli liini but 
that they could not identify them. The 
zemindar bade them go and report the 
matter to the police. Tlioy went off to 
do so. After they had left, Allah Baksh 
wrote letters to the neighbouring zemin- 
dars including Ghulam Maliomed Niza- 
mani warning them to keep watch and 
arrest, if they could, the fugitives. 
Abdulla went to make his report at Kario 
Ganwhar. He reached it on tlie loth of 
Doc^unhor at o a. in. It was still dark 
hub tJio Jlea^l CuMstahl^' who was in 
charge took down his report and in it ho 
rccoi-iled the luuncs of Ahmed, .\Hahwa- 
rayo an.l Sultan all of which wore given 
to him by the complainant. The Tloid 
CoM^tal.le went fo the scono of crime 
which ho reached at (>-.:0 a. m Ho 
collected mashirs and trackers. Ho lield 
an inqiiost and sent the decease I’s |„,dv 
with one i\rnso Klian the conslahio to 
the IJo-^pital. Tl.o body reached tl,o 
Hospital on Uie ir.fch of I)ocom])Or 
jwid the Metlical Oflicer. Mr. laiki.shindas’ 
hold a ,H>st mortom at 1 I -.u.> a. on tl.o 
morning of tim IGth of Dccemher. He 
found two incisod wounds on tlujhodv of 
whurh the lirsf; was a .serious ojug ‘ It 
severed the si>{nal coni on tlio loft sid,. of 

the neck. It was the cause of docoase.l 
l3ino s doatli. ^ 

After sending (ho doceasod’.s body to 
the Hospital, Maliomed. tlio Head Con- 
stahle. .sent for Allah Baksh and with 
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him went to track the foot-prints. In 
the meantime, however, Ghulam Maho- 
med Nizamani hai received ‘the letter of 
Allah Baksh. Indeed he had already 
suspected Ahmed and Allahwarayo and 
had induced them to wait in the neigh- 
bourhood of his village until he decided 
what he should do ‘wibh them. On re- 
ceiving Allah Baksh’s letter he wrote 
back to Allah Baksh and when the latter 
received it he left for Ghulam Mahomed 
Nizamani’s village at once. On meeting 
Ghulam Mahomed Nizamani the two 
zemindars wont to the place where 
Ahmed and Ainnat were and broJght 
them to Satiani in the Mirpur Bathoro 
taluka where he handed them over to 
the police. Ghulam Mahomed Nizamani 
being anxious that Ahmid and Amnat 
should nob vide away without his know- 
JedgG had taken the precaution to send 
Allahwarayo and the mare to the village 
called Ghuoghada. After the handing 
over of Ahmed and Arnnat to the police, 
Ahdualla went to Ghunghada and took 
Allahwaiayo back with him to Khathar, 
where he handed him over to the police. 
At tirsfc the Sub-Inspector and then the 
Inspector took up the inquiry. In the 
end some eight persons were arrested and 
were sent to trial before Mr. Sanders, 
the Sessions Judge, Hyderabad. After 
j’oeording a careful judgment, the learned 
Sessions .Judge acquitted live of the 
accused and convicted the three appel- 
lants Ahmed, Allahwarayo and Sultan, 
They have appealed here. The learned 
Judge convicted Ahmed of rioting, abduc- 
tion with intention to compel marriage 
with causing simple hurt to Haji Majid 
and two others and with the murder of 
Dino Sheikh. Ahmed ho sentenced to be 
hanged liy the neck until he was dead 
under S,H0*2, to two years’ rigorous impri- 
sonment under S. 147, to four years’ rigo- 
rous imprisonment \indor S. 360 and to 
three months’ rigorous imprisonment 
under S. 323. 

Ho found .\llahwarayo guilty under 
tlie same sections but sentenced him to 
transportation for life under S- 302 read 
with S. 1 lil and to one year’s rigorous im- 
prisonment Tinder S. 147 to three months 
rigorous imprisonment under S. 323 and 
to two year.s’ rigorous imprisonment under 
S. «G6. 

Mo found Sultan guilty under the same 
sections as Allahwarayo and inflicted the 
same sentences on him. 


Mr. Partabrai who appears for all the 
three appellants has very fairly said that 
he would not question the correctness of 
the Sessions Judge’s finding as to the 
participation of the crime committed by 
Ahmed and Allahwarayo. We think 
that their presence at the crime and their 
participation in it is the only possible 
concluiioD to which we can come. Ahmed 
was found in the possession of the girl 
Ainnat. Allahwarayo was in charge of 
tlie two mares one mare has been identi- 
fied, as Ahmed’s, the other mare as 
Mewo’s, the man from whom Ahmed 
borrowed it Amnat herself has impli- 
cated both the men. 

The learned pleader, however, has 
maintained that the evidence upon which 
Saltan has been convicted was not suffici- 
ent. Sultan ha*, however, been identified 
by all the eye-witnesses. His name was 
given to Allah Baksh zemindar at the 
earliest possible moment. His name was 
entered in the first report and his foot- 
prints were identified on the spot. The 
learned pleader has relied upon the 
statement made by the complainant to 
Allah Baksh that in the fight Sultan 
received injtjries. Whereas actually 
when he was arrested no injuries were 
found on him. We do not, however, 
attach the same importance to this 
discrepancy as the learned pleader. We 
think it quite possible that in the 
struggle, that occurred during that night 
the eye-witnesses might well have identi- 
fied Sultan yet may have wrongly tbo ight 
that he received a more serious injury 
than the one he actually did. 

The next question that demands our 
consideration is the offence which these 
three appellants have committed. 

As regards Ahmed there is no doubt in 
our minds that Dino rushed up to rescue 
the girl. He struck Dino so violent a 
blow on the neck that he severed the 
si^inal cord. The man who strikes a blow 
like that must have the intention of 
killing his assailant. We, therefore, find 
that Ahmed was guilty of murder. As 
regards the sentence, it must be remem- 
bered tliat lie had no right whatever over 
Amnat. She was not an unmarried girl. 
She was admittedly the wife of Ghulam 
Mahomed. Whatever feelings towards 
her he may have borne ho was not justi- 
fied in raiding her brother’s house 
carrying her off and in killing a man who, 
was trying to rescue her. We, therefore. 
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confirm fche sentence passed on Ahmed by 
the learned Sessions Judge and dismiss 
his appeal. 

Tlie cases of Allahwarayo and Sultan 
present iture dilficulty, ITlie learned 
Sessions Judge has found that under 
S. 149 read with S. 302 they were guilty 
■of ^ murder. We think, however, that 
this was an unduly severe view to take 
of their offences. S. 149 we think, ought 
to be strictly construed. It runs as 
follows : 

If an offence is committed by any member of 
an unlawful assembly in prosecution of the 
common object of that assembly, or such as the 
raambars of that assembly knew to be likely to 
be committed in prose 3utioii of that object, every 
person who at the time of the cominitbiug of that 
offence, is a member of the :,ufae assembly, is 
guilty of that offence. 

^Ve do nob think that it can be said 
that Ahmsd struck Dino a fatal blow 
strictly in prosecution of the common 
object of the assembly. We take it that 
the prosecution of the common object 
must mean something immidiately con- 
nected with the common object. If some 
•act committed by Ahmed while actually 
dragging the girl off had led to the death 
of some body, that offence, no doubt, has 
been committed in prosecution of the 
common object of that assembly. But 
hero the girl had actually been taken 
away and fche violent blow struck hy 
Ahmed was something outside the prose- 
cution of the common objeet of the 
assembly. 

Next we doubt whether fche members 
of this assembly know that murder was 
likely to bo committed in the prosecu- 
tion of fche common object. After all. it 
is not every gun-shot or every hatchet 
blow that caused death. I think it will 
be fairer for us to hold that whilst the 
rnombors of this assembly knew that 
grievous hurt was likely to bo committed 
in pros'oufciori of tlioir common object, 
they did not know tliafc murder was 
likoly to bo conmifctcd in prosociifion of 
that object. Wo are forf.ifiol in thi-s view 
hy tlio caso of Queen \ Sa' id .ill (1). In 
that case a body of armed men had gone 
out to eject tlio party of one I'likeor llaksh 
from a lield in clisputo. In tlie course of 
the riot that followed one of them Jirod 
a gun and caused fche deafcli of one of 
Pukeer Baksli’s party. (Here a in-^sage 
from the judgment of Pfioar, J. was quoted) 

Th e no xt^question ariso-; whether the 

/ 

<1) 11 B. L. R. 347 = 20 W, R. Cr. 5 (P.B.). 
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accused can be found guilty under S. 326 
real with S. 149. It is certain that 
persons wlio go out armed as fche party 
of the accused went out in this case, 
must know that grievous hurt is likely 
to be committed in prosecution of their 
common object when that common object 
IS fche abduction of another man’s wifo. 
The learned Public Prosecutor to whom 
we are much obliged for fche assistance 
given in this matter has pointed out the 
case of Rant Piasid Sinuh v. Emperor (2) 
where fche Patna Higli Court took the 
view tliat fche other members of fche un- 
lawful assembly would only be convicted 
of the same offence as that of which fche 
princijial had been convicted. In other 
words it is only open to us either to 
convict Allahwarayo and Sultan under 
S 302 read with S. 149 or to acquit tliem. 
With all deference to the learned Judges, 
we find ourselves, unable to accept their 
reasoning. The offence of murder in- 
cludes fche offence of grievous hurt. In 
this particular case Ahmed was guilty of 
grievous hurt as well as of murder and he 
could have been convicted quite lawfully 
either of an offence under S. 302 or of an 
offence 'under S. 326 in relation to fche 
death of Dino. 

Thus fche offence of grievous hurt was 
committed !>y a member of the assembly 
and it was fclie offence which fche 
nuembers of fche assembly knew was 
likely to be committed in prosecu- 
tion of fche c:')mmon ohject of that 
assembly, every person who was a member 
of the same as<em))ly was guilty of that 
offence. Tlio learned Judges of tlie Patna 
High Court observed that they could find 
no authority for this view. The learned 
Public Prosecutor, has, however, drawn 
our attention to two cases whore Judges 
of other Courts have regarded the section 
from fche same point of view as ours. Iti 
the case of Uarha-t Sin-j v . Kmperor 
the principal was found guilty of culpable 
homicide not amounting fc) murder andfche 
other rnombors of the unlawful assembly 
we-o found guilty umlor S. .32r> and 
S. 149, In thoea^o <'>i B chart v. Emperor 
(1) a case from Allahabad High Court the 
lu-incipal was convicted under S. .302 and 
Che other rnombors of the unlawful 
assembly under S. 326 rea.l with S. 149, 

(2i A. I. R. 10 23 Pati»H .'iO -1 Pat 

(3) [192LJ 7 CX r. . 1 . 074=00 I. O G70=22 Cr. 

(4) A. I. R 1924 All. G70. 
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There is thus the authority of two 
Courts in this country in support of our 
view and we think that it is a reasonable 
one. It enables the Court to temper 
justice with mercy on the one hand and 
on the other hand to avoid the acquittal 
of persons clearly guilty. 

We, therefore, change the conviction in 
the case of AUahwarayo and Sultan from 
the conviction xinder S. 302 to conviction 
under S. 326 read with S. 149 of the 
Indian Penal Code. W^e alter the sen- 
tenco indicted on them from transporta- 
tion for life into a sentence of five years’ 
rigorous iinprisonraent. These sentences 
shall run concurrently with the other 
sentences inflicted on them by the 
learned Sessions Judge of Hyderabad. 

G.B. J Order accordi ughj. 
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Kincaid. J. C.. and Baht.ee, A. J. C. 

Emperoi — Prosecutor, 

V. 

Budko — Accused. 

Criminal Ref. No. 149 of 1926, Decided 
on 21st September 1926, from a refer- 
ence made by Dist. Mag., Kawabshah. 

(rt) Kvidence Ad, H. — Kreise officer is not a 
police oPiccr^^Confe^sion made to him is good 
eride.nco. 

An oxci-^a ollicer is not a police oflicer within 
the ineanin" of the Es'Kleace Act and hence a 
confession of guilt m.iclo to him is good evidence 
against the accused : 10 Cal. Ill and .1. I. R. 

19-25 Sind 70. Poll. [P. H2. C. 2J 

(6) Domhau .[bhbnri .Ic^ (I" of 1S78), 6’. 48 («) — 
Cultivafinn of Idi-tnq — Dcfcrrent 2 yu>iif:h*nent is 
called for as '^nclt o fl'oicci are di fficnlt for detec- 
tion. 

The offences lik'e miltivatieig bhang are diffi- 
cult to detect and when discovered should ba 
dealt with in such a in inner as to deter other 
persons from conxmitting similar breaches of law. 
A fine of R'. 25 was held to be entirolv inade- 
quate. [P. 112, C. 2] 

ph i )isl''*nc — for the Grown. 

I fu s'lf.iH t It - 1 > — for Accused. 

Judgment. — The facts of this refer- 
ence are \ory simple. The Abkari Inspec- 
tor, Mr. Ahiued Ali, of Naushahro taluk 
learnt frotn a si)y that bhang had been 
cultivated in a place callad the makan of 
Ilussan Mahmudan near Sihra. Acting 
on this information Mr. Ahmed Ali went 
to the spot and found that bhang had 
really been cultivated. Ho called certain 
ina-'liirs and rooted out 153 bhang plants. 
At the time two persons, Budho, the pre- 
sent accused, and his uncle, Imambux. 
were present. Budho confe.ssed to the 
Abkari Inspector that he had cultivated 


the bhang. His confession was not only 
heard by the Abkari Inspector bub also 
by the mashirs. When put on his trial 
Budho confessed to the Second Glass 
Magis-jrafce of Moro that bhang was grow- 
ing in the makan. He, however, added 
that it was sprouting along with brinjal 
and other vegetables. The learned 
Magistrate found Budho guilty under 
S. 43 (1) of the Abkari Act and sentenced 
him to pay a fine of Rs. 25 or to undergo 
rigorous imprisonment foe a month. 

The learned District Magistrate of 
Nawabshah has approa3hed this Court 
and has moved tho Judg3S to consider the 
advisability of enhancing the sentence. 

Tho learned jileader for the accused 
has contended that there was no proper 
conviction. The confession to the learned 
Magistrate was not a complete admission 
of guilt and the confession to the Abkari 
Inspector was inadmissible under the 
Evidence Act. It is true that the con- 
fession of the accused Budho to the 
learned Magistrate is hardly a complete 
confession of guilt. But it forms a sub- 
stantial piece of evidence against the ac- 
cused. As regards the confession made 
to the Abkari Inspector it is good evi- 
dence. It is now settled law that an 
excise officer is not a polico officer with- 
in the meaning of the Evidence Act : Ah 
Fooug V. Emperor (1) and Tillibhai v. 
Emperor (2). These two confessions 
leave no doubt in our minds that the ac- 
cused is guilty of cultivating bhang in 
his uncle’s plot of land. 

The only point for O’lr consideration, 
thei'ofore, is wbothor wo should enhance 
the sentence passed on the accused by the 
learned Second Class Magistrate. We 
agree witli tho learned District Magis- 
trate that a fine of Rs. 25 is entirely in- 
adequate. Such offences are difficult to 
detect, and when discovered should be 
dealt with in such a manner as to deter 
other i>erson3 from committing similarj 
breaches of tho law. 

We accordingly direct that the accused 
in addition to the fine of Rs. 25 imposed 
upon him should undergo two months’ 
rigorous imprisonment. 

Tlie j>apers bo ha returned to tho learn- 
ed District Magistrate. 

Order accordingly. 


(1) rioio] 46 Oal. •lll=2S C, L. J. lOS^i'S 
I. O. 504—22 C. \V. N. 834. 

(2) A. I. R. 1925 Sind 70=18 S. I». R. 75. 
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Ttabji, a. J. C. 

Sanwal and another* — Accused — Appli- 
cants. 

V. 

Emperor — Opponent. 

Criminal Transfer Application No. 143 
of 1926, Decided on 8th October 1926. 

Criminal P. O., S. 526 (^)^AppUcation for 
transfer— False statement in affidavit under 
Cl, (4) — Person making statement is guilty under 
Penal Code, S. 191. 

A person making an affidavit containing a 
false statement made in support of an applica- 
tion for transfer of a case pending in one Crim- 
inal Court to another under S. 526, is guilty 
under S. 191, Penal Code : 20 Cal. 724 ; 5 S.2J. R. 
102; and 10 S. L. R. 64, Dist, [P 113 O 2j 

Bewachand Vasanmal — for Applicants. 

T. G. Elphinston — for the Crown. 

Order. This matter comes before me 
on a notice issued by the learned Judi- 
cial Commissioner that 

an enquiry should be made into what appears 
to be an offence referred to in S. 195, sub-S. (1). 
Cl. (b). Criminal P. C., which appears to have 
been committed in an affidavit filed by Rupo son 
of Sajandas, in respect of para. 4. ' 

The learned Judicial Commissioner, 
therefore, called upon the said Rupo to 
show cause why a complaint should not 
be made to a Magistrate to try the said 
offence. The offence referred to is that 
of giving false evidence which is defined 
in &. 191 and rendered punishable under 

S. 193. S. 191, so far as relevant, is as 
follows : 

i. oath. ..to 

state the truth. ..makes any statement which is 

false, and which he either knows or believes to 
be false or does not believe to be true is said to 
give false evidence. 

A person intentionally givi-'g false evi- 
dence is punishable whether (1) the false 
evidence is given in any stage of a judi- 
cial proceed in g or (2) in any other 
case although in the latter case the 
maximum punishment is less than in the 
former S. 193. It has, therefore, to be 
proved that false evidence has inten- 
tionally been given ; and in order that 
the state of facts referred to as giving 
false evidence may arise, the person 
must be legally bound by an oath to 
state the truth, and must have failed to 
do so. 

The false evidence is alleged in the 
present case to have been given by the 
said Rupo making an affidavit containing 
a statement, which he either knew or 

1927 S/15 & 16 


believed to be false, or did not believe to 
be true. The affidavit was made in sup- 
port of an application for transfer of a 
case pending in one criminal Court to 
another under S. 526.of the Criminal’F. O. 

It is argued that Rupo was not legally 
bound by an oath to state the truth 
that there was no necessity for any 
affidavit being filed in the proceedings 
before the Court by Rupo, 'and that- 
therefore, it must be taken to have been, 
a statement which the deponent was not. 
legally bound to make. J.b seems to mo' 
that this argument is fallacious. A. 
person may or may not be under a neces- 
sity to make any statement at all, andl 
logically speaking he may or may not be 
legally bound (when he does make the- 
statement whether voluntarily or involun- 
tarily) to state the truth ; though it 
is difficult to conceive a situation in, 
which the law should bind a person to 
make a statement, and yet not bind him 
to state the truth, The present position^ 
however, is one where the law did nob 
bind Rupo to make any statement at all ; 
and the question is, whether not being 
bound to make any statement, yefe 
having voluntarily undertaken to make 
an affidavit he voluntarily placed himselfi 
in such a position that he was by law 
bound to state the truth in the affidavit. 

The duty to state the truth is laid 
down in S. 14 of the Oaths Act 10 of 
1873, It arises when a person is giving 
evidence before any Court or person 
authorized by the said Act to administei* 
oaths^ and affirmations. The question 
then is whether Rupo when he made the 
affidavit in question was giving evidence 
and if so whether he was giving evideuco 
before any Court or person authorized to 
administer oaths and affirmations. 

The effect of the law becomes clear on 
an exanaination of the authorities that 
were cited. In Abdul hlajid, v. Krishna 
hal Nag (l) the Court held that the 
District Judge having made an order and 
instituted a proceeding which he was not 
by law authorized to make, he was not 
by law authorized fo examine the appli- 
cant, nor to administer an oath. More- 
over they held that tlie affidavit would 
not have been evidence in the proceeding. 
The proceeding being without authority 
in its origin and inception, and the form 
jn which the evidence was purported to 
^ t ak en (vi z., by a ffidavit) being unautho- 
(1) [1«93] 20 Cal. 724. 
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rized, the oath was not administered by 
a person 

in discharge of the duties or in exercise of the 
powers imposed or conferred on him by luw 

(Oaths Act, S. 4). Hence no duty 
arose to state the truth. 

Similarly in the case reported in 
JEmperor v. Dital Safar (2) the state- 
ments were by persons who were not 
witnesses in any proceedings pending in 
any Court ; and moreover the Magistrate 
was not authorized to administer the 
oath he purported to administer as there 
was no provision for evidence being taken 
on ailidavit. In Allahwarayo v. Em- 
peror (3) the Magistrate had no authority 
to hold such a proceeding as he purported 
to hold : and he was, therefore, not 
authorized to administer oaths under 
S. 14 of the Oaths Act. 

In the ])rosent case the proceedings 
consisted of a ci'iminal transfer appli- 
cation made to this Court in its High 
Court jurisdiction, as to the regularity 
of which no question could be raised. 
That the jjerson by whom the oath was 
administered was authorized to do so 
also admits of no doubt : S. 539 of the 
Criminal P. C., provides for swearing of 
aftidavits to bo iised before any High 

Court before any Commissioner apiointed 
by such Court. The further question 
whether in the course of such applications 
evidence may be givon on alhdavit is 
answered by S. 520 (1) of the Criminal 
P. C. whicli requires applications for 
transfer to be suiiported Ijy aftidavit or 
aflirmation. Moreover, the facts alleged 
in the aflidavit are that one of the appli- 
cants was sent for by the ^fagistrate that 

he was a bused » his turban was pulled down and 
>Yas spat ou the face by 

the "Magistrate. These are certainly 
allegations coming under S. 539-A of the 
Criminal P. C., and. if so under that 
section also evidence of tlio facts alleged 
may be given by aflidavit. 

It seems to mo. therefore, that the 
deponent was legally hoiind to state the 
truth and that tliere is no formal objec- 
tion fco tlio complaint being made to the 
Magistrate. A proper complaint muist he 
drafted hy the Public Prosecutor so that it 
may he fiicd before the pi-oper Magistrate. 

R.l). Order accord i nt/t y. 

“(J) ll'.rfO T'* 10^=12 I. C. G51 =j1-? 

(V. I.. J. 

( :■>) [lOlGJ 10 S. l>. R. G-l = 35 I. C. G7J—17 Cr 
Ti. J. 3GS. 
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Hobo, A. J. C. 

Os7na)i Saleh Mahomed — Plaintiffs. 

V. 

Khanoomal Satramdas — Defendants. 
Original Civil Suit No. 508 of 1926, 
Decided on 24th September 1926. 

CivH P. C., O. 21, Rr. 58 to 63 — Court can 
enquire into a plain question of fact ikoitgh it 
involves an enqriiry into title to some extent-- 
Civil P. C., O. 38, R. 8. 

Though it is certainly objectionable in sum- 
mary proceedings such as axe contemplated in 
Rr. 58 to 62 of O. 21 to decide intricate questions 
of law, there is nothing to prevent the Court 
from deciding a plain question of fact even 
though the decision thereof involves to some 
extent an enquiry into the title of the appli- 
cant : A, I. R, 1924 Cal. 7-44, Rel, on. 

[P 115, C 1] 

Pahlajsing B. Advani — for Plaintiffs. 
Kodumal fjehhraj — for Defendants. 
Ehinffomal Narainsing — for Applicant. 

Judgment. — On an application under 
O. 38, R. 5, Civil P. C., by the plaintiffs 
in this case, motor-car No. 1383, taxi 
No. 27, lying with a firm of coach-build- 
ers, Karimji Ghulam Hussein & Co., has 
been attached before judgment. 

This is an application under O. 38, 

R. 8, Civil P. C., by Mulchand Tikamdas 
to raise the said attachment on the 
ground that he had purchased the motor- 
car in qiiestion from the defendants on 
146h June 1926, and that at the time of 
the attachment the motor-car was in the 
hands of the coach-builders in trust for 
him. 

The application is opposed by the 
plaintiffs in the suit. 

Under O. 38, R. 8, Civil P. C. : 

Whore any claim is preferred to property at- 
tached before judgment, such claim shall be 
investigated in the manner'. . , , provided for the x 
investigation of claims to property attached in 
execution of a decree for the payment of money. 

Tlie procedure, therefore, applicable in 
this matter is that laid down in O. 21, 

Rr. 58 to 62. 

Now the limits of an enquiry tinder 
O. 21, R. 58 are those laid down by their 
Liordshisps of the Privy Council in the 
case of Sardhari Bal v. Amhika Per- 
shad (1). 

The Code does not prescribe the extent to 
which the investigation should go ; and though 
in some cases it may hi very proper that there 
should be as full au investigation as if _a sxiit 
were instituted for the very purpose of trying the 

(1) CXSS8] 15 Cal, 521=15 1. A. 123=5 Sar. 

172 (P. CJ. 



1927 


BuiiCHAND v.-ASSUDAMAL 


■question, in other cases, it may also be the most 
prudent aud propar course to deliver an opinion 
ou such facts as are before the Court at the 
time, leaving tha aggrieved party to bring the 
suit which the law allows to him. 

Though ib is cerbainly objecbioDable in 
summary proceedings such as are confcom* 
plated in Rr. 58 to (52 o£ O. 21 to decide 
intricate questions of law, there is noth- 
ing to prevent the Court from deciding 
a plain question of fact even though the 
decision thereof involves to some extent 
an enquiry into the title of the appli- 
cant : NajimiiiDiessa Bibi v. Nacha^ 
ritddin Sardar (2). 

In the present matter there arises a 
plain question of fact. It involves to 
some extent the question of the appli- 
cant’s title to the m^tor-car in question. 
I am of opinion that I shall not he ex- 
ceeding the limits of an enquiry under 
Rr. 58 to 62 of O. 21. Civil V. C.. as laid 
•down by the authorities by discussing 
at some length and deciding this plain 
•question of fact. (The judgment then 
examined the evidence and concluded.) 
Considering the evidence as a whole I 
am of opinion that it fails to establish 
the applicant’s claim oven in a summary 
inquiry such as I have held. To my 
mind the coach-builders Karimji Ghulam 
Hussein A Co. are in possession of the 
motor-car in question on behalf of the 
•defendants. 

The claim of the applicant is dismissed 
wibli costs. 

Ct.B. Application d i <f)ni fined . 

{■ 1 ) 1. K. l'J2i O.il. 711-S.3L C.il. .31S. 


A. I. R. 1927 Sind 115 

Kixl Air>, .1. C.. ANi> I-iono, A. .T. C. 

JiicJchand and anotko — -PlaintiH’s — 
Ap|:ellanbs. 

V. 

Assud'imal — Defendant — Resjion dent. 

Second Appeals Nos. 20 and 21 of 
L021, Decided on I7tli November 192.5, 
from an order of the -It. •!., Snkicur D - 
9th May 1921, in Civil Appeal No. 60 of 
1923. 

Ea$e-.iient—ljitihf (ind a<r — .1 cannot 

claim stofyffagc of all nclqlibonrimj bnihUng for 
the sake of extremely small amount of light. 

T/ight, like air, is the common properly of all. 
•or, to speak more ac«;arAt.*ly. it is tiio common 
right of all to enjoy it, but it is the e>:clusive 
property of noi\e, ;in<l it. is impo-;.,jbIe that a 
por.soa should be allowed to claim the stoppage 


Sind 11-5 

of all buildings in the neighbourhood for th-e 
sake of the extremely small amount of light aud 
air that he must at the best of times, have en- 
joyed through his windows : Colls v. Home and 
Colonial Stores, (1904) A. C. 179, Rel. on. 

IP. IIG, C. 1] 

Kimatrai Bhojraf — for Appellants. 

Tahilram yfaniram — for Respondent. 

Judgment. — We have for the pur- 
pose of convenience and with the consent 
of the learned pleaders engaged on both 
sides, heard Second Appeals Nos. 20 and 
21 together. The facts of tlie case are 
shortly these : 

The plaintiff had a house in Sbaikar- 
pur. The defendant had a one storeyod 
building alongside. The defendant pro- 
posed to raise his ground doca* apparently 
by two storeys with the result that the 
erection of tlie new building would liavo 
completely closed two of the plainbitl’s 
windows. One of those windows was in 
the i)laintiff’s hall and anotlier in a bed- 
room. The plaintiff sued for an injunc- 
tion, restraining the defendant from 
blocking his windows. The first Court 
refused an injunction as regards the 
window in the hall, but gave it as re- 
gards the window in tlie bed-room. Both 
parties appealed and on the 20fch of 
April 1921, the appellate Court confirmed 
the first Court’s judgment. The plaintiff 
had in the meantime applied for and ob- 
tained an interim injunction. The Judge 
of the first Court went to tlie place and 
gave the defendant permission so to build, 
as nob to block the window in tim plain- 
tiff s hall, Diiring.fche following vacation, 
the defendant luiilt two storeys, ljublofta 
space 3 foot by (>, so as nob to close 
the window in the idaintiff 's hed-rooin. 
Wlieii the Court re-opened, tlm plaintiff* 
asked the first Couit under O. 21, R. ;{2 
to take .action against the defendant. 

The first Court hold that so far as the 
window in the hall was concerned, the 
defendant liad not acted improperly hub 
that he had acted imjiroperly as regards 
the window in the hod-room. J£e, t?iere- 
foro, ordered the defendant to renjovo a 
certain amount of liis building six f<;ob 
to tlio west from his eastern wall, seven 
feet 9;^ inches towards the south and 
21 feet in lieight. The dofondanb ap- 
)) 0 alc<l to the District Court and on tlie 
9bli Nlay 1921, tlio •Joint •Judge, (Air 
Clmndira>n) allowed the appeal. IjohUtig 
that in the al>sonce of any clear terms 
in the original decree and in the absence 
of proof of any material damage to tlig 
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plainfaiff’s property, h© would not inter- 
fere with the construction raised by the 
appellant after the decree. Against this 
decision, the two appeals before us have 
been made to this Court. 

It must be remembered that the win- 
dows about which the plaintifif has 
complained are extremely small only a 
few inches in breadth and a few inches 
lin length ; and it is impossible that the 
plaintiff should claim the stoppage of all 
building in the neighbourhood for the 
sake of the extremely small amount of 
light ahd air that he must at the l- est 
of times, have enjoyed through his 
windows. The whole question of ease- 
ments such as these has been elaborately 
discussed and with • immense learning by 
Lord Halsbui’y in the leading case of 
Colls V. Home and Colonial Stores (1). 
The learned Lord Chancellor therein at 
page 1B2 observed : 

Ijiglit, like air, is the common property of all. 
fOr, to speak more accurately, it is the common 
right of all to enjoy it, but it is the exclusive 
property of none. If the same proposition against 
which I am protesting could be maintained in 
respect of .air the progressive building of any 
town would be impossible. The access of air is 
undoubtedly interfered with by the buildings 
which are being built every day round London. 
The difference between the town and country 
is very appreciable to the dweller in cities when 
he goes to the open country, or to the top of a 
mountain, or even a small hill in the country ; 
but wovild the possessor for twenty years of a 
house on the edge of a town be at liberty to res- 
train his neighbour from building near him 
Oocause ho had enjoyed the free access of air 
without building near him for twenty years ? 

The learned pleader for the appellant 
has contended that it does not lie within 
our i^ower to vary the decree of the first 
Court which was confirmed by the Dis- 
trict Judge, and which we are now 
merely called upon to execute. Accord- 
ing to the learned pleader, he asked for 
an injunction that the light and air 
which he has hitherto enjoyed should be 
preserved to him in permanence and that 
the said injunction was granted to him, 
that decree, therefore, whether right or 
■wrong must be executed by us. We have 
clearly examined the frayor made by the 
jdaintiff to the Sub-Judge of Shikarpur 
and we do not find that the wording 
of the prayer bears out the learned 
pleader's contention. The plaintiff asked 
for an injunction restraining the defen- 
dant from closing the windows mentioned 

(1) [19043 A. C. 179=73 L.. J. Ch. 484=90 

1j. T. G87=20 T. L. R. 475=53 W. R. 30. 
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in the plaint by raising the building of 
his house or in any other way. He thea 
asked that the defendant should allow 
the same “to remain open as usual for 
easement of light and air.” There was 
DO demand that the amount of light and 
air which he had hitherto enjoyed should 
be perpetually awarded to him. All h& 
asked for was that the windows should 
be allowed to remain open as usual. It- 
is not in dispute that the building ereo” 
ted does not close the window in the- 
plaintiff’s bod-room and we agree with, 
the Joint Judge (Mr. Ghandiram) in- 
thinking that there is no certainty thafr. 
the Sub-Judge, when granting the origi- 
nal decree meant to continue for ever 
the amount of light and air which the 
plaintiff had enjoyed in the past. 

We think that the decision of the: 
learned Joint Judge was a perfectly 
correct one and we do not consider it' 
proper to interfere with it. The respon- 
dent has said that he still considers him- 
self bound, if the appellant wishes itn 
to increase the size of the appellant's 
window to 12 inches by 12 inches at his 
expense ; and this offer it is still open, 
to the appellant to accept. 

We confirm the findings and decree 
of the lower Court and we dismiss these 
two appeals with costs. 

One set of costs allowed. 

R.D. Appeals dismissed- 
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Madgavkab, a. J. G. 

F. O. Chotirmal Hiranand — Plaintiffs- 

V. 

Clive Insurance Co. — Defendants. 

Suit No. 788 of 1922, Decided on l3tl* 
March 1923. 

Insurance— Power of cancellation reserved if*’ 
the policy is not void. 

The pnnciplo that a party cannot take ad- 
vantage of his own wrong, and cancel a con- 
tract without a good and reaso-iable cause, even 
where he is empowered to do so under the con- 
tract, is not applicable to insurance policies. A* 
condition in a policy of insurance reserving the- 
power of cancellation by Insurance CoTipany^ 
at any time before the expiry of its period is not- - 
necessarily void or subject, to a condition of 
good cause shown for cancellation : Sun Fire 
Office V. Hart, (1889) 14 A. C, 98, Rel. on. ; NeW' 
Zealand Spinyilng Co. Ltd. v. Sociefe des Altlers 
et Chantters de Prance, (1919) A. O. 1 ; A. /. dt- 
1923 Bom. 75 and A. I. B. 1922 Bom. 44. Vist. 

[P. 118, O. 1, 21 

Kewalram Jethanand — for Plaintiffs. 

Tolasing Khushalsing — for Defendants- 
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Madgavkar, A. J. C. — Plaintiff sues 
for Rs. 849 as damages due from the 
defendant on account of damage, caused 
%>y an accident, to his motor-car which 
fae had insured with the defendants, 
under a policy Ex. 5. The main defence 
■of the defendant was that they bad, under 
‘Condition 8 of the policy, cancelled the 
l^olicy prior to the date of the accident. 
The trial has proceeded on Issue No. 3, 
which runs as follows: 

Were the defendants entitled, with or without 
*good cause, to cancel the policy, and if so from 
^hat date did the cancellation take place ? 

The plaintiff’s letter of cancellation is 
•dated the 21st March and they have pro- 
duced the postal receipt of registration 
■of that date. From the acknowledg- 
ment it appears that the letter did not 
Actually reach the plaintiff till the 2Qd 
April. For the purposes of this issue it 
•is agreed that the defendants posted the 
letter on the 2lst March and that it did 
•not reach till the 2nd April. The ac- 
cident on which the plaint is based 
v-occurred on the 31st March 1922. 

It is argued for the defendants that 
-under Condition 8 of the printed condi- 
tions of the policy, the cancellation took 
effect from the 24th or the 25th March 
'At the latest, and that the plaintiff’s 
claim founded on an accident which oc- 
curred on the 3lst March fails. For the 
Ijlaintiffs it is argued that the dofen- 
•dants had, under the conditions of the 
ipolicy no right to cancel the policy for a 
•period in respect of which the premium 
had already been paid, and that they 
•could only cancel in respect of a 
period of unpaid premium : secondly, 
'that the cancolLatiori could not, as 
Against the plaintiffs take effect before 
the 2nd April when he received it : and 
thirdly that there was an implied con- 
dition in the policy that the cancella- 
•tion sViould be for some good and sub- 
stantial cause stated, which the defen- 
dants had not done. Therefore on all 
these grounds the plaintiff is not bound 
.by the alleged cancollation- 

Reading the conditions including the 
'7th and 8th conditions as a whole, the 
first question is wliether the defendants 
had any power to cancel the policy on 
the 21st Marcli. The plaintiff liad paid 
the whole premium upto 31st December 
1922, Condition 8 runs as follows : 

Condition. 8 — The company shall not bo bound 
<50 give notice that any renewal is due, and the 


company may at any time by notice to the in- 
sured cancel the policy as from three days after 
the date when the insured should receive such 
notice in the ordinary course of post, subject 
and without prejudice to any rights, either of 
the company or the insured arising under the 
policy prior to that date, and the insured shall 
be entitled to a return of any premium paid by 
him after deducting a proprotionate part thereof 
for the part of the year during which the policy 
has been iu force. 

Whatever support the fii’st sentence of 
Condition 8 might give to the contention 
that the power of Cancellation is meant 
to be exercised in respect of renewals duo, 
such a construction is inconsistent with 
the concluding words of the clause that 
the insured is entitled to a return of any 
premium paid by him in respect of that 
period. Reading Conditions 7 and 8 to- 
gether, it appears that after the expiry 
of the period of the premium, the policy 
had nevertheless to bo in force for four 
days. In default of payment within 
these four days of grace it laiises from 
the fifth day onwards. Therefore there 
could be no question of the return of 
any premium paid, if Condition 8 and the 
power of cancellation thereunder were 
limited to cases of renewal, and of un- 
paid premiums. Further, in the policy, 
now in question, on which these condi- 
tions were endorsed, there was no ques- 
tion of periodical payment, during the 
period contracted for insurance. The 
insurance was for one year and the whole 
premium of Rs. 130 for that year had 
been paid in advance. 

In regard to punctuation, it is clear 
that Condition 8 is nob very accurate, 
commas being employed throughout, 
whore, possibly, on the strict rules of 
grammar, semi-colous and full-stops were 
due. I conclude thoreforo that Condi- 
tion 8 in the jjolicy in suit gives the 
defendant power to cancel the policy at 
any time during its currency subject to 
notice on their part, and refund to tho 
plaintiff of a proportionate part of the 
premium already paid by liim. 

On the second question the words of 
Condition 8 are clear. Cancellation has 
effect as from three days after tho date 
when tho insured would receive such 
notice in the ordinary course of post. I 
am unable to agree with the contention 
on behalf of the plaintiff that thiscon- 
tor>tion would only liold good in cases 
where tho insured fails to receive tho 
notice, but that where ho actually does 
receive it, the actual date of such 
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receipt should be the date of cancellation 
and not three days from the date when 
he should have received it. The condi- 
tion itself makes no such distinction and 
no sucli limitation by insertion of words 
such as ‘‘in case of non-receipt.” Failinf* 
such express limitation, the defendant is 
entitled, even in cases of late receipt, to 
calciilate the date of cancellation accor- 
ding to the words actually contained in 
Condition 8. It follows that cancellation 
in suit would take effect as from three 
days after tlie date when the plaintiff 
should have received the letter and not 
from tlie actual date of receipt by the 
plaintiff. In the present case the 
letter was posted by the defendant 
in Karachi to the plaintiff who resides 
and carries on business at Karachi. 
Ordinarily therefore it should have 
reached the plaintiff the day fol- 
lowing the day of posting : or if a Sunday 
intervened at the least on the second day 
at the latest, i, e., the 23rd March 1922. 
It follows that as against the plaintiff 
the defendant is entitled to cause the 
letter of cancellation to take effect from 
the 2Gfch March onwards, i. e., prior to 
the accident in suit. 

^Vith regard to the question of good 
cause, there is no such condition expressed 
either in the policy or its conditions. It 
is argued by the plaintiffs on the autho- 
rity of Nero Zealand Spinnimj Co. Ltd. 

V. Societe ties Alliers ct Chantiers cle 
France (1) ; Choonilalv. Ahmadahad Fine 
Spinning and TVeaving Co. (2) ; Chotalal 
Iv. Cliapsi (3) that the power of cancel- 
lation must be employed subject to an 
implied condition of good and I'easonable 
(cause. These cases however hardly go 
to the extent necessary for the plaintiff's 
jcase. They are merely applications of 
|the general principle that a party can- 
Inot take advantage of his own wrong, 
and that a party which has contracted to 
deliver goods and who himself is respon- 
sible for the breach cannot escape 
<lamages under a general power of 
avoiding the contract, without showing 
reasonable cause for non-delivery, since 
'such cause is implied in the general 
(power. That principle, however, has no 
ap]ilication in the i^resent case, as is 
pointed out hy Lord \\ atson in Sun Fire 

(1) f 19101 A. C. 1. 

(■2) A. I. R. 192*2 Rom. 44=4C Bom. 806. 

(3) I. H. 1923 Bom. 75. 


V. Kamoomaii 1927 

Office V. Hart (4) a general condition 
reserving the power of cancellation by . 
Insurance Company is not necessarily 
void or subject to a condition of good 
cause shown, the reason being as follows f ! 

There xnay be many circumstances calculated 
to beget the mind of a fair and reasonable in- 
surer, a strong desire to terminate the policy, 
which it would be inconvenient to state and 
difficult to prove ; and it must not be forgotten 
that the whole business of fire insurance corn- 
pauies consists in the issue of policies, and that 
they have no inducement and are not likely to* 
curtail their business without sufficient cause. 
On the other hand the insurer gets all the pro- 
teciion which he pays for, and when the policy 
is determined, can protcet his own interests by 
efTectiug another insurance. 

In the present case of insurance ot 
motor-cars it is obvious that the general- 
conduct of Owners and drivers of motor 
cars in Karachi, or the particuJai* repu- 
tation of the plaintiff or his driver might- 
be respectively legitimate motive in the 
defendant’s mind to reserve to them- 
selves and acting upon power to termi- 
nate the policy without exposing them- 
selves to the difficulty and risks of prov- 
ing it, or concinuing it. Sucli a power 
is not unknown in the case of insurance-- 
policies and the Courts have given effect 
to it without implying or adding to it,, 
legpl liability of stating and proving: 
good and reasonable cause. That grounds 
of the plaintiff therefore also fails. 

It follows therefore that except thfr 
refund of insurance money, Rs. 97-3-0, the^ 
plaintiff is not entitled to the other re- 
liefs claimed. Decree for the plaintiffs 
for Rs. 97-3-0. The rest of the jdaintiff's- 
claim is dismissed with costs. 

Suit partly decreed. 

(4) [1HH9J '14 A. C. «JS=:^58 L. J."p7c769:^^ 

L. T. :337=37 W. R. 561=53 J. P. 648. 

A. I. R. 1927 Sind IIS 

Madgavkar, a. j. O. 

Hhara nidas Frenichand — Plaintiff, 

V. 

Fatnoomal and anothe) — Defendants. 

^ Suit No. 479 of 1922, Decided on 2961» 
November 1922, 

Transfer of Property Act. S. 59 — Scribe seeing^ 
the executant and the other leltness sign and at- 
taching his signature — lie Is the second witness- 
within S. 59 though he adds “ xoritten at the re- 
quest of parties.** 

The scribe Ciin be a competent attesting wit- 
ness provided that he has not confined his fuuo— 
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tion to 'writiug the deed or signing for an illiter- 
ate e:£eoutaut, but has further autheuticated the 
mark of the illiterate or the signature of the 
literate executant; but when the executant has 
made no mark or impression or signature, but 
the only signature for the executant is that of 
the scribe, then the latter being executant can- 
not be attesting witness also. Nor can the mere 
signature of the scribe at the end of the docu- 
ment be treated as attestation unless he actually 
and clearly signed as an attesting witness. 

Where the scribe actually saw the execution 
and the signature of the executant and the other 
attesting witness and made his own signature 
below the latter : 

Held : that the object of his putting his signa- 
ture below that of the other attesting witness at 
the time of execution was that the executant and 
he meant that the scribe was to be the second 
attestiiig witness, althoxigh he added the words 
written at the request of the parties. 

[P. 110. C. 2 P. 120. C, 1] 

Kewalram Jethanand — for Plaintiff. 

Iliranand BuLchand — for Defendants. 

Madgavkar, A. J. C. — Suit by the 
plaintiff’ on a mortgage for five liundred 
rupees, purporting to be executed in his 
favour on the 30th Koveinber 1020 by 
the defendant Hanioomal, who died sub- 
sequent to the institution of the suit and 
is now represented by his minor son 
Roopo by his guardian ad litem Gopal. 
The deed of mortgage is sought to bo 
proved ,on the evidence of the plaintiff 
and the attesting witness Tbakumal and 
of the writer Chatomal, who below the 
signature of the executant and of Thaku- 
mal has endoi'scd as follows : 

Written at the request of the parties by Chato- 
mal boud writer. 

The only substantial question therefore 
is whether this endorsement of Chatomal 
can bo treated as an attestation by 
Chatomal in compliance with S. 69 of the 
Transfer of Property Act, which retiuires 
that the instrument in qvtestion should 
he attested by at least two attesting wit- 
nesses. 

In India the difficulties in the way of 
carrying out the provisions of law are 
emphasized by tho ignorance or the 
illiteracy of the executants which is so 
common and of purda among women of a 
certain class. To this must be added a 
third circumstance, viz., that tho instru- 
ments in question are, more often than 
not, in the mofussil and ovon in cities 
like Karachi, drawn up not by lawyers, 
but by clerks and scribes, who enjoy 
greater credit among the public for a 
proffciency in English and in Law, which 
they are, however far from possessing. 
In the present case, for instance (where 
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the executant was literate and has, along, 
with another attesting witness, made his 
own signature in Sindhi), if the bond 
writer had signed below ‘Thakumal' ex- 
pressly as an attesting witness, the pre- 
sent difficulty might not have arisen. Ho 
has, however, expressly made the en- 
dorsement as above. He has explained 
in his evidence that he did so because of 
the absence of other attesting witnesses 
and that it was his practice to make such 
an endorsement in token of attestation 
where, besides writing the bond, he had 
to attest it as a second attesting witness. 

The three witnesses agree, and the 
evidence appears to be true that they all 
signed at one and the same time in the 
office of the bond writer, at the time of 
execution. The question is whether on 
these facts, as is argued for the plaintiffs, 
Chatomal’s signature can be taken as 
that of the second attesting v^itness- 
necessary in law, or wliether, as is argued 
for the defendant, it is insufficient for the 
purpose, and must be considered merely 
as the endorsement of the writer of the 
instrument. The doubt as to the mean- 
ing of tho word attested” in S. 59 of 
the Transfer of Property Act, existing at 
the time of the decision in Sha^nu v. 
Abdul Kadir (1) has been set at rest by 
the Privy Council decision in Shaviii 
Pathar v. Ahdnl Kadir (2) following 

Burdett V. Spilsbury (3) that 

the party who sees tho document executed is 
in fact a witness to it : if he subscribes as a wit- 
ness, he is tbcu au attesting witness. 

13ut a mere acknowledgment to the 
witness of his signature by the executant 
or by'^ someone on bis behalf, even at 
the time, is not enough ; Ganga prasad 
Singh v. Ishrijirasad Singh (4). The at- 
testing witness must, knowing tho exe- 
cutant, actually' see him signing : Pada~ 
rath V. liatn Narain (5). 

The Scribe can be a competent attes- 
ting witness, J agannath Khan v. Bajrang 
Das (G), providetl that he has not cen- 
ffned Ill's function to writing tbo deed or 
singing for an illiterate executant : llanoo 
V. Lu.rmtiiii ao (7), Badri prasad v. Abdul 

(1) flOOS] 31 Mad. 216=38 M. I.. J. 210. 

(2) 36 Mad. C07--10 I. O. 260—30 I. A. 
218 (P. C.). 

(3) [18-131 10 Cl. Fin. 340. 

(1) [1018' 4 6 Cul. 74-8=46 I. C. 1 = 45 1. A, 

0-i (P. C.). 

(-6) [10153 37 All. 474=-30 I. G. 300=42 I. A. 

103 (P, C.>. 

(U) A. I. R. 1-J21 Cal, 208=48 Cal. Gl. 

(7) IlUO'"] 33 Bom. 1-4=10 Bom. I.. 11. 043. 
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arini (8), but has further authenticated 
the mark of the illiterate or the signa" 
bure of the literate executant : Govind v. 
Bhau Gopal (9), When the executant 
bas made no mark or impression or signa- 
ture, but the only signature for the exe- 
cutant is that of the scribe, then the 
latter being executant cannot be attes- 
ting witness also ; U pendrachandra v. 
Hukumchand (10), Sristidhaj' Ghose v. 
Rakshakali Dasi (11). Nor can the mere 
signature of the scribe at the end of the 
document be treated as attestation unless 
he actually and clearly signed as an at- 
testing witness : Dalichand v. Lotu 
distinguishing Uovind v. Bhau (9). 

In the present case I hold that the 
bond writer actually saw the execution 
and the signature of the deceased defen- 
dant and the other attesting witness and 
made his own signature below the latter. 
I see no reason to doubt his evidence 
that the object of his putting his signa- 
ture below that of the other attesting 
witness at the time of execution was that 
the executant and he meant that the 
scribe was to be the second attesting wit- 
ness. As I have said above it is unfor- 
tunate that the bond writer, not being 
content with signing like Thakumal, has 
added the w'ords “ written at the request 
of the parties. l?hat need not, however, 
in my opinion derogate, (particularly in 
a case, where, as hero, a person of the 
■class of the bond writer is not of very 
great proficiency in Knglish) from the 
ifact that he saw the instrument executed 
:and subscribed to it as an attesting 
•witness. 


There is no other contention raised in 
the case. There will be a declaration 
that Es, 610 are due to the plaintiff from 
the deceased defendant on the mortgage 
and there will be a decree in the form 
laid down in O. 34, E. 4, Civil Procedure 
Code, for this amount against the estate 
of the deceased Eamoomal and the mort- 
gage-property, the plaintijBf being at 
liberty to apply to make the decree final 
after six months if the amount is not 
paid. Interesi at 21 percent, per annum 
up to the expiry of the six months and 
thereafter at 6 per cent, till payment. 
Costs on the estate of the deceased 
Eamoomal. 

In a suit by the mortgagee, such as the 
present, the mortgagor is estopped from 
disputing his own title to the property, 
or from conliending as the defendant here 
sought to do, that on the 27fch April 1915 
prior to the mortgage in suit the deceased 
mortgagor had already sold the property 
by a registered deed to one Bochiram 
Menghraj. A mention of this allegation 
should however be made in the sale pro-- 
clamation, if any, that might issue in 
execution proceedings. 

R.D. SxUt decreed, 
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Madgavkar, A. J. G. 

Barnsing Kiuidaneingh & Sons — Plain- 
tiffs. 

V. 


Though tlie case is very near the time, 
it is on tlio facts nearer to the case 
Govind v. Bhau (9) Chau to the case 
Dalichand v. Lotu (12). 

I would, therefore, iiold on the whole 
that tlie signature of tlio bond writer was 
intended and was made, and can he 
treated in law as that of an attesting 
witness, despite the unfortunate addition 
of the words above the signature. It 

ollows therefore that the deed is valid in 

aw. 

(8) ri013] 35 All. 254=19 I. C. 451=11 A. L* 

J. 2G0. 

<9) C1917] 41 Bom. 381=39 I. C. Gl=19 Bom. 

li. R. 147. 

(10) [1919] IG Cal. 522=48 I, C. 720=23 C. W. 
N. 290. 

(11) A. I. R. 1922 Cal. 1G8=49 Cal. 438. 

(12) [1920] 44 Bom. 405=55 I. C. C1G=22 
Bom* Li» R* 13G* 


Sajan Damji — Defendant. 

Suit No. 590 of 1919. Decided on 4th 
December 1922. 

(a) Contract Act, S. 73 — S. 73 applies also to 
contracts in respect of land — Foreign law modify- 

ing exiiress terms of Indian Statute is not to be 

applied* 

The Indian Contract Act in general^ includinS 
S* 73, applies in terms, to all contracts, those in 
respect of lands not excepted* It is not therefore 
open to the Indian Courts even where the result 
might appear hard, to apply to the latter foreign 
rules of law or equity English or Amerioani 
modifying the express terms of the Indian 
Statute : 37 Bom. 198 and 45 Cal. 878, Bcf* to. 

[P* 122, a 21 

Vendor and purchaser — Contract exe^ 
<^t^~^ossesslon glven^Vendor guaranteeing 
title— On eviction purchaser is entitled to recover 
value of land at the date of eviction. 

Where the contract has been executed and 
possession given, and the contracting purchaser 
evicted, the contracting purchaser is euCifcled 
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•xecover from tho vendor, ^vlio has guaranteed his 
title, the valae of the land at the date of the 
-eviction : 21 Bom. 175 ; 32 Bom. 165 ; 38 Cal. 

-458 ; 40 2Had. 338 and 1 Lah. 380, roll. 

[P. 122, C. 2 & P. 123, C. 1] 

Issardas Oodharam — for Plainfcififs. 

Kalumal Pahlumal — for Defendant. 

Madgavkar, A. J. C. — Suit by the 
^plaintiff for compensation. On the 6th 
August 1916, the defendant sold to the 
plaintiff 4.840 sq. yds. out of Survey 
1^0, 281 Deh Tbana (Malir) under a sale- 
deed 'with the usual covenants. The 
■plaintiff alleges that in 1918 he was 
^evicted by Government from 757 sq. yds. 
out of the area sold to him by the defen- 
.dant. The plaintiff purchased from the 
•defendant at Re. 1-8-0 per sq. yd. He 
mow claims compensation in respect of 
the area (of which he alleges be has been 
•dispossessed by the Government) at Rs. 16 
per sq. yd. which he states to be the value 
•on the date of his eviction by Govern- 
jment. He also claims eight hundred 
rupees as damages for the building erected 
Jby him, which ho had to demolish. 

The defendant admitted the convey- 
vt.nce and the covenants contained therein, 
but denied the right of Government to 
ovict him or the fact of eviction as well 
.as the right of tho plaintiff to claim 
compensation from him (defendant) on 
various legal grounds. He denied breach 
■of any covenants. A commissioner was 
•appointed to survey the plot and make a 
•report on the area if any, of which the 
plaintiff had been dispossessed of. His 
report has been confirmed after hearing 
objections. The conveyance itself stipu- 
lates that the plaintiff was to leave out 
two strips 15 feet wide towards the west 
and 10 feet wide towards the east along 
rfche entire breadth of the plot for road- 
ways, that is a total area of 525^ sq, yds. 
According to tho Commissioner, after 
•making allowance for this lost area, the 
plaintiffs are in ))ossession of 635 sq. yds. 
leas than tho area sold to them under tho 
sale-deed. 

As regards the area in tho south shown 
in the Commissioner’s plan, it is conceded 
^or the defendant that Government 
resumed possession of that on the ground 
that it did not form part of tlio defen- 
■dant’s Survey No., but belonged to the 
Government, and in respect of this area, 
the defendant cannot legally dispute the 
plaintiff’s right to compensation. In 
jregard to the area exceeding 10 feet in 


width, far to the east, the parties are not 
agreed. Accoiding to the plaintiffs this 
additional area is on a par with the area 
on the south and he has been equally 
dispossessed of it. According to the 
defendant the plaintiff has not been 
actually dispossessed of the area leased, 
but has only been ordered to leave it 
open in accordance with the town plan- 
ning scheme and rules thereunder, to 
which the lessees from Government and 
their successors in title such as both the 
parties concerned, were bound under the 
sanad. This area is 103 sq. yds. On 
this point the parties have not led any 
evidence and the question is whether the 
defendant should or should not be allowed 
to do so. On this question I reserve my 
opinion. The sole point on which the 
parties have addressed me is whether jn 
respect of the area from which Govern 
ment has evicted the plaintiff, and to* 
what compensation if any, he is entitled- 
The substantial question therefore 
is whether in respect of this area tho 
compensation or the damages should be 
calculated at the rate prevailing at the 
time of the sale by the defendant or at 
the time of eviction of the plaintiff’ by 
the Government. 

It is argued for the plaintiff that S. 73 
of the Indian Contract Act applies to the 
present case and reliance is placed on his 
behalf on the case of Nagardas v. 
Ahmedlchan (1) ; Jai Kishandas v. The 
Avija Priti Nidhi Sahha (2). For the 
defendant it is argued that the suit is 
based on a breach of covenant for title 
not of quiet enjoyment. No actual pos- 
.session was given by the defendant to 
the plaintiff, Tho contract was one and 
indivisible. The plaintiff has failed to 
exercise his rights if any of rescinding it 
and cannot claim damages but if at all 
and at the most, return of a proportionate 
amount of the i)rice paid. In support of 
this contention reliance is placed on the 
English cases and American principles 
set forth in Sedgwick on Damages, 18th 
Edition, p. 407. 

The relief and tho cause of action are 
clear and it can hardly be said that tho 
absence of express mention of quiet 
enjoyment has misled the defendant or 
the Court, The defendant has never 
denied making over possession to tho 
plaintiff nor has he sought any issue On 

(1) 11H95J 2L’l3oiir. “ ■ 

(2) U‘J-201 1 Lah. 380=58 I, C. 757. 
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the question of possession or limitation. 
On the evidence before the Court, for the 
inirposes of the present question, I would 
assume that both parties acted in good 
faith and that Government evicted the 
plaintitfs in 1918 under a title which had 
accrued before the conveyance. 

In the gunny bags Suit No. 521 of 
1918, I have already referred to the 
dangers and limitations of the application 
of foreign law to cases to which in the 
lirst instance the Indian Statutory Law 
aj^plies. I may refer to the observations 
of their Lordships of the Privy Council 
in ^oolraj v. Visluvanath (3) as follows: 

The decision of the Court below was erroneous. 
The error arose from the learned Judges not 
having appreciated that the positive language of 
the section [S. 130 of the Transfer of Property 
Act] precluded the application, in India, of the 
principles of Knglish J^aw on which they 
based their decision. 

Again in Imambandi v. MtUsaaddi (4) 
they observed : 

Their J>ordships cannot help deprecating th© 
practice, which seems to bo growing in some o^ 
the Indian Courts, of referring largely to foreign 
decisions. However useful in the scicutiiic study 
of comparative jurisprudence, judgments of 
foreign Courts to which Indian practitioners 
cannot be expected to have access, based often 
on considerations atid conditions, totally different 
from those applicable or prevailing in India, are 
only liUely to confuse the administration of 
justice. 

Tho present suit is based on the evic- 
tion of the plaintiff from the lands sold 
to him by the defendant by an instrument 
of sale Lx. 9. There is no clause therein 
by which tho vendor-defendant has con- 
tracted himself out of the covenants of 
good title in himself to which the 
plaintitf-i)urchasor is entitled under Cl. 2, 
of S. no of the Transfer of Property Act. 
On tlie contract, there are express cove- 
nants as follows : 

The veudor doth hereby covenant with the 
veodees that two jjieces hereby assigned are at 
the date of those presents, free from all claims 
and burdens whatsoever, that be hath not done 
and oommittod or suflered and c.aused to be done 
atid committed any sort of bad faith in respect 
thereto or any portion thereof charged or incum- 
bered in any way and that ho is the Sole owner 
ill possession thereof, and hath full right .and 
lawful authority to so grant and assign tho same 
that be shall at all times keep tho said vendees 
hirniJess and indemnified against all claims, 
actions, suits and demands whatsoever made or 
preferred against the said property or any 
portion thereof by anyone claiming or entitled 

37 Bom. 1<J8 — 17 1. C. 627 = 10 I, A. 

21 (I?. C.). 

(1) ri*HS] 4 q Cil. S73-^-l7 I. C. 513=15 I. A. 

73 (P. G.). 


to claim by under and in trust for him, or his* 
predecessors in title. 

The defendant has been selling an area 
which formed no part of his Survey num- 
ber but which belonged to Government* 
He therefore clearly committed breach of' 
the covenants both in respect of good- 
title and quiet enjoyment. Prima facie- 
therefore the plaintiff is entitled under 
the covenant for indemnity, to compen- 
sation- 

There has therefore been breach of the- 
contract through no fault of the plaintiff. 
The plaintiff has however suffered by such 
breach on the part of the defendant who 
failed to except the areas in question as- 
he had excepted the strips of ten feet 
and fffteen feet respectively. The plain- 
tiff is therefore clearly entitled under 
S. 73 of the Indian Contract Act to re- 
ceive from the defendant compensation 
for the loss caused to him, which natu- 
rally arose in the usual course of things 
and was caused by the breach. 

The Indian Contract Act in geoeraly 
including S. 73, applies in terms, to all 
contracts those in respect of lands (such 
as the one in suit) not excepted. It is 
not therefore open to the Indian Courts, 
even where the result might appear hard 
to apply to the latter foreign rule of law 
or equity, Lnglish or American, modify* 
ing the express terms of the Indian, 
statute, and usurping in effect the ; 
functions of the Legislature. There is 
undoubtedly a single case thirty years- 
old of the application of these principles 
in Pitamber Sunderji \.Kassihai (5) by a- 
single judge. But oven that was a suit 
for specific performance of an unexecuted* 
contract and damages in the alternative. 
No reference was made to the Contract- 
Act or the Specific Relief Act. It ap- 
pears to have been assumed that the case- 
was governed by equity and the question 
was whether the case fell within the* 
equitable principles laid down in the 
case of Plureait v. Thornhill (6) and John 
Haiti V. liichard Fothergill (7) or whe- 
ther Engell v. Fitch (8) applied. 

Later decisions of the same High Court 
are however clear that where, as in the 
present suit, the contract has been exe- 
cuted and possession given, and the 
contracting purchaser evicte^, th e co n~ 

Bom. 272. 

(0) [1776] 2 W. Bl. 1078, 

(7) [187-1] 7 H. 158. 

(8) [1SG9] 4 Q. B. 650=10 B. AS. 738=38 L* 

J,. Q. B. 301 = 17 W. R. 894. 
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jtracfcing purchaser is entitled to recover 
ICrom the vendor, who has guaranteed his 
jtitle. the value of the land at the date 
of the eviction. Nayardas v. Ahmadkhan 

(I) where the Divisional Bench observed 
as follows : 

The Legislature has not prescribed a different 
nie4\sure of damages in the case of contracts 
dealing with land from that laid down in the 
case of contracts relating to commodities* 

referring presumably to S. 73 of the 
Indian Contract Act though they further 
pointed out that in cases of dispossession, 
as opposed to cases of unexecuted con- 
tracts of land, the English rule would be 
the same as in India. 

In the subsequent case of Ranchod v. 
Ma)iino]iandas (9), Macleod J., as he 
then was, declined (even in the case of 
an unexecuted contract by the vendor, 
through inability to make a good title) 
to assess damages on the rule in Fhircau 
V. Thornhill (6) or to follow Pitambar v. 
Kassibai (5), bub held that damages must 
be assessed under S. 73 of the Indian 
Contract Act. The same view was taken 
by the Calcutta High Court in Nabiti- 
chandra Saha v. Krishna Parana 
Dasi (10) by the Madras High Court by 
a Full Bench in Adiheravan v, Gunt- 
natha (11) and recently by the Lahore 
High Court in Jaikishandas v. The Anja 
Prilinidhi Sabha (2). 

I agree with these decisions and hold 
that the compensation due to the plain- 
tiff must be assessed as laid down in 
S. 73 of the Contract Act, and not under 
English or American principles. It is 
nob therefore necessary for me to refer in 
detail to the authorities relied upon for 
the defendant. Nor on the facts of 
the present case need I enter into the 
question of damages, in cases either when 
the contract has not been executed or 
possession has not been given or where 
there is no express covenant for quiet 
enjoyment. The essential distinction, 
however, is pointed out by Lord Ellen- 
brought, C. .1., in Hoivcll V. liiihards (12) 
as follows : 

The covenant for title is :»ii assur;inco to the 
purchaser that the grantor h is the very estate in 
quality .and quantity which he purports to con- 
vey, The covenant for quiet enjoyment is an 
assurance against the conseqviences of a *lcfcctive 
tiUo and of any disturbances thereupon. 

(U) LltlOH] Bom. liom. E. R. 10><7. 

(10) [1011) Cal. I. C. .'iJo = lo C. W. 

N. -i-lO. 

(II) C1015J 40 ^racl. ;33.S = n>M.T,..7. ISQ — (1017) 

^f. W. N. 171=:J0 I. C. .•l.>s=0 \V. 125. 

(12) [18C0J 11 03:3^11 R. R. 2s7. 
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The breach of the former occurs on the- 
date of the contract and damages in 
England are recoverable on the basis of 
the value at the same date, that is in 
the agreement : John Pain v. Richard 
Fothergill (7), But in the case of a 
breach of a covenant for quiet enjoyment 
the date of breach is the date of the 
eviction and nob of the contract, and 
damages are assessed on the ordinary 
rule of Common Law laid down by Parke, 
B., in Robinson -v. Harman (13), 

Where a party sustains a Iosa by rca^^oD of a 
breach of contract he is, so fur as money can do 
it» to be placed in the same situation with res- 
pect to damages as if the contract had been per- 
formed. See also the judgments of ^lartin £«< and 
Cbaneil^ Ji*, and iu Lock v, J^urze (14); 

The result therefore even under the 
English principles is the same in tins 
case as under S. 73 of the Indian Con- 
tract Act. The only doubt if any, if this 
case is decided under the English Law, 
might be whether the action of Govern- 
ment was or was not an eviction under 
a title paramount to that of the covenan- 
tor himself. See Halsbury’s Laws of 
England, Vol. 25, para, 841 (b), and the 
recent case of Mathcy v. Curling (l). 
For these reasons 1 hold that as the land 
from which the- plaintiff has been dis- 
possessed by Government did nob fail in the 
survey number belonging to the defen- 
dant which he purported to convey, the 
plaintiff is entitled to compensation on 
the basis of the value of the land on the 
date of the eviction, and nob on the value 
as assessed at the time of tlie sale to the 
plaintiff. The case to be set down for 
evidence on the other issues. 

R.D. Order accordingly . 

(IS) [1S4«J L Kx. «55.'“ 

(14) 1 C. 3’. 441=1 H. R. 3U7=35 Ij 

J. C. i\ 141 =15 E. T, 101=14 NV. R. 403- 
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Kinc.aid. j. C., and Baulee, a. .7. C. 

Oh a nshnmdas Khatumal — Petitioner. 

V. 

yianagcr, Rnctivilcrcd Estates — Op- 
p onent. 

Criminal IVIisc. Api>Hcation No. 217 of 
1920. Decided on 27th .Sei)tember 1926. 

(u) provincial I nsclvencij .l<.7, S. 23 — Person 
nrres-led u?idcr order of iiila}iagcr, Kneuntbered 
Ksiates under S. 10 with i>. 157. Poutbay Land 
Ilercniic -IcV — 1 nsnlreney Court cannot grant him 
interim order of protection. 

Where ;» person js arrested under the orlers- 
of the M.inager, Encumbered Instates, liudeir 
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the provisions of S. 10 of the Sind Encumbered 
Estates Act read with S. 157 of the Bombay 
Land Revenue Code, the insolvency Court has 
no jurisdiction to grant him an interim order 
■of protectiou as he is not under arrest in execu- 
tion of a decree of any Court for payment of 
money. [P 124, C 2] 

^ {b) Criminal P. C., S. 491 — Special trlbu- 
viai exercising powers under live Act creating it 
- — High Court has no jurisdiction to issue writ 
of habeas corpus. 

Where a Special Tribunal, out of the ordinary 
course, is appointed by an Act to determine 
questions as to rights which are the creation of 
that Act, then except so far as otherwise ex- 
pressly provided or necessarily implied, that 
Tribunal’s jurisdiction to determine those ques- 
4ious-is exclusive, (31 Po?». 604, Poff.), and the 
Sigh Court has no jurisdiction to issue a writ of 
habeas corpus in respect of such matter. 

[P 125, C 1] 

Partabrai D. Pumvani — for Pofci- 
tioner. 

T, Cr. Elphinston — for Opponent. 

Judgment. — The facts of this inter- 
esting application are not materially 
in dispute. A certain Gbanshamdas 
took a lease of some lands from the 
Manager, Encumbered Estates, in Sind. 
This land in question was known as 
•Jagirs Kak and Dambula and Khairpur 
Juso. Ghanshamdas's rent fell into 
arrears. In addition to the rent owed 
by him to the Manager ho also took a 
loan from him of Rs. 6,000 to start an 
oil engine. In April 1026, Gbanshamdas 
gave up the lease of Jagir Kak. The 
'Manager re-sold the lease of this pro- 
perty with the result that Ghansham- 
das’s total debt reached Rs. 14,000. As 
Ghanshamdas also owed about a lac of 
rupees in Ilydorahad, where he carried 
on his business, he filed an application 
for insolvency in the Court of the First 
Class Sub-Judge, Sukkur. Thereafter he 
obtained on the 7th of June 1926, an 
interim protection order from the learned 
First Class Sub-Judge. On the 23i*d of 
June 1926, however, the Manager of 
Fnciimbered Estates issued a warrant of 
arrest under S. 10 of the Sind Encum- 
bered Estates Act and had Ghansbara- 
clas arrested and put in jail, where he 
remained until released by an interim 
order of this Court. Ghanshamdas on 
the 5th of July 1926, by his pleader, 
Mr. Naraindas apjilied to the District 
Court of Sukkur for his release under 
S. 5 of Act 5 of 1920 and S. 151 of the 
■Criminal P. C. The learned District 
Judge was at this time doing the in- 
fSolvoncy work of the First Class Sub- 


Judge who was away on vacation. The 
learned District Judge came to the con- 
clusion that he had no power to revise 
the order of tne Manager, Encumbered 
Estates, and he directed the applicant 
to move the proper authorities. 

Thereafter Ghanshamdas lodged an 
appeal against the Manager’s order to 
the Commissioner in Sind. This ap- 
peal was rejected. Ghanshamdas has 
now approached this Court and has 
moved it under S. 491 of the Criminal 
P. C., to issue a writ of habeas corpus 
for his appearance whenever called 
upon. 

Section 491 empowers any High Court, 
whenever it thinks fit, to direct that a 
person illegally or improperly detained 
in public or private custody within such 
limits be set at liberty. ^Ve have, there- 
fore, to see whether Ghanshamdas is 
now illegally or improperly detained in 
the Civil jail under the order of the 
Manager of the Encumbered Estates. 

To ascertain this, we must turn first 
of all to S. 10 of the Sind Encumbered 
Estates Act (20 of 1896) of the Bombay 
Code. The section runs as follows : 

The Manager shall, during the managemeut 
of the property, have all powers which the 
owner thereof might, as such, have legally exer- 
cised, and shall receive and recover all rents, 
profits and other sums due iu respect of the 
property under management, and for the pur- 
pose of recovering such rents, profit.s and other 
sums shall have, in addition to any power.s 
possessed by a jagirdar or zemindar, as the case 
may be. all the powers possessed by a Collector 
under the law for the time being in force for 
the recovery of land revenue due to Government, 
including the power conferred by S. 176 of the 
Bombay Land Revenue Code, 1879. 

Now if we turn to S. 157 of the Land 
Revenue Code, we find that amongst the 
powers possessed by the Collector are 
the arrest and detention of the defaulter. 
The section runs as follows : 

At any time after an arrear becomes due, the 
defaulter may bo arrested and detained iu cus- 
tody for ten days in the office of the Collector 
or of a Mamlatdar or hlahalkari, unless the 
revenue due, together with the penalty or in- 
terest and the costs of arrest and of notice of 
demand, if any, have issued, and the cost of 
his subsistence during detention is sooner 
paid. 

If, on the expiry of ten days, the amount 
due by the defaulter is not paid, then if the 
Collector deems fit or on any earlier day, he 
may be sent by the Collector with a warrant, 
in the form of Schedule C, for imprisonment in 
the civil jail of the district. 

It is thus clear that the powers ©xor' 
cised by the Manager of the Encum' 
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bored Estates were vested in him by 
law. We must assume that he has exer* 
cised them with a just discretion because 
the appeal against his order was rejected 
by the Commissioner in Sind, the Court 
of appeal appointed by the Legislature 
against the Manager’s orders. Nor does 
it lie in our power to question the acts 
of a Special Tribunal acting within its 
jurisdiction as was laid down in the 
leading case of Bhaishanker v. Municipal 
Corporation of Bombay (1). The learned 
Chief Justice of Bombay, Sir Lawrence 
Jenkins, therein observed : 

Where a Special Tribunal, out of the ordinary 
course, is appointed by an Act to determine 
questions as to rights which are the creation of 
that Act. then except so far as otherwise expressly 
provided or necessarily implied, that Tribunal’s 
jurisdiction to determine those questions is 
exclusive. 

Mr. Partabrai who has argued the case 
on behalf of Ghanshamdas with great 
ability, has contended that in view of 
the interim order passed by the learned 
First Class Sub-Judge of Sukkur, the 
jurisdiction of the Manager was ousted. 
The learned pleader specially relied 
upon S, 4, Cl. (2) of the Provincial In- 
solvency Act (5 of 1920). It runs as 
follows : 

Subject to the provisions of this Act and 
notwithstanding anything contained in any 
other law for the time being in force, every such 
decision shall be final and binding for all pur> 
poses as between, on the one hand, the debtor 
and the debtor’s estate and, on the other hand, 
all claimants against him or it and all persons 
claiming through or under them or any of 
them. 

The learned pleader has contended 
that the First Class Sub-Judge of Suk- 
kur’s interim order was binding as much 
against the Manager of the Encumbered 
Estates as against the humblest creditor 
of the estate. Before wo can decide 
this point, we must see under what sec- 
tion of the insolvency Act, the learned 
Sub-Judge’s decision was passed. S. 4, 
Cl. (2) specially lays down that the 
decision of the Insolvency Court shall 
be final and binding subject to the pro- 
visions of this Act to pass any interim 
protection order, it is clear that the 
decision would be neither final nor 
binding against the Manager of the 
Encumbered Estates nor against anyone 
else. 

Under S, 31 of the Provincial Insolv- 
ency Act there is no do ibb that a Court 
can pass a general protection order. But 


S. 31 is limited to insolvents in respect" 
of whom an order of adjudication has 
been made. In this particular case, it 

is common ground that no order ofi 

adjudication has been made against 
Ghanshamdas. He has merely applied' 
to be adjudicated an insolvent. Wo 
must, therefore, leave S. 31 and tm*n tO' 
S. 23, That section runs as follows : 

At the time of making an order admitting, 
the petition or at any subsequent time before 
adjudication, the Court may, if the debtor is 
under arrest or imprisonmont in execution of 
the decree of any Court for the payment of 

money, order his release on such terms as to 

security as may be reasonable and necessary. 

Now it is clear that the condition- 
precedent to an order under S. 23 is thab- 
fehe debtor must be under arrest or de^ 
tention in exoution of the decree of any 
Court for payment of money. Here, 
however, the arrest is not by an order of 
any Court in execution of a decree, butl 
by the order of the Manager, Encum- 
bered Estates in Sind acting under the 
special provisions of the Sind Encum- 
bered Estates Act. Again, it must be 
borne in mind that this section does not 
authorize a Court to pass a general in- 
terim order, but merely to release a ' 
debtor who is already under arrest in 
execution of a decree. lam fortified in 
this interpretation of the section by 
the decision of a Bench of this Court, 
in Miscellaneous Appeal No. 10 of 1923„. 
Sanijram Releasing v. Emperor. The 
learned Judges of that Bench ob- 
served : 

The insolvent applied for his insolvency and' 
at the same time he applied for a protection 
order. The protection order was refused by 
the leivrnad Judicial Commissioner at the same 
time and on the same day, as the insolvent was 
aljudicated. Clearly, therefore, the application 
for a protection order was made before the 
adjudication. Under these circumstances, the 
appeal can bo disposed of very simply. The 
only section which applies to such an applica- 
tion is S. 23. Turning to S. 23 of the Provin- 
cial Insolvency Act, it appears that there are 
two couditions precedent to the grant of the 
protection order under that section. Firstly, 
the debtor must be under arrest or imprison- 
ment and secondly, the arrest or imprisonment 
must be in execution of tbo decree of a Court 
for the payment of money. 

The learned pleader has next argued 
that be the order of the learned Sub- 
Judge right or wrong, yet since the- 
learned Judge had jurisdiction both to 
pass a wrong order as well as a right 
order it must be deemed to bo valid and 
binding against all parties until set aside. 
The course open to the Manager’ 
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^fcccording to the learned pleader, was not 
*0 disobey the order of the insolvency 
Court, but to have it set aside on ap- 
peal. The fallacy, as it seems to us, 
underlying the leai*ned pleader’s argu- 
ment is his assumption that the Sub- 
Jfudge had jurisdiction. Had the lower 
•Court jurisdiction to pass the order at- 
tacked, it would have been binding until 
set aside. But our examination of S. 23 
shows that he had no jurisdiction to 
pass that order. And if he had no juris- 
diction to pass the order he had no 
jurisdicbion to pass either a right or a 

wrong order. , , ^ j 

The learned pleader has further relied 

on S. ")d of the Civil P. O. S. 55 of 
the Civil P. C. only refers to judgment- 
debtors arrested in execution of a decree, 
lb has, therefore, no application to the 
matter before us. Nor does S. 151 take 
it any further. We are nob satisfied that 
the order that we are asked to pass ^ is 
either necessary for the ends of justice 
or to prevent the abuse of the process of 

the Court. 

After examining all the pleas advanced 
bv the learned pleader for the applicant, 
we do nob think that he has made out 
any case for an order under S. -191 of 
the Criminal P. O. 

Wo, therefore, dismiss this application. 

We cancel the interim order of release 
passed in tlm applicant’s favour on the 
27th of Atigusfc and we direct him to 
present himself witliin a vreek before 
the Manager of the Bncuinberod Estates. 
Intimation of this has been given to his 
pleader, Mr. Pavtabrai. 

A pplication di-^misacd. 
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Loiso, A. .T, G. 

M‘tcD'>naid Co. — Respondents 

Ko. I — Applicants, 

V. 

ar(xi >idi-^ P>dcenl'is — Respondents 

No. 2 — Opposite Party. 

-fudicial Misc. Application Ko. 139 of 
192(>. Daeideil on 3id November 102G. 

(rt> Arb7tra(io>i—Subm-:.~^sIon claii^e in ,:on- 
fract nliowinn so tn'int/ day-i for aiipohiting nrlu - 
trator — So ^nantf clear dam comoicntung Jrom 
‘,tddnltjht to *nidnlgh( are (o be allowed. 

Whan :v pericKl of time allowed in a suhinis- 
is uo.clauso for the nomination of aaarbitrator 


1927 

is as so many days it is to be construed as so 
many clear days commencing from midnight to 
midnight : Z S.L. R. 237 and 7 S. L, R. 1, Foil. 

CP 127 O, 2] 

(6) Arbilratioiv — Stibnilssion clause — Sub~ 
mission to 2 arbitrators by one party alone 
■Instead of each party nominating his oton arbi- 
trator according to submission clause in contract 
— Reference is complete when arbitrators are 
nominated — Drawing up of re ference a'nd ac- 
ceptance by arbitrators may be s^tbsequent. 

A submission clause in a contract followed by 
the nomination of an arbitrator by the parties, 
whether each of the parties to a contract nomi- 
nates bis own arbitrator or whether one party 
nominates both arbitrators on failure by the 
other party to nominate his arbitrator having 
been called upon to do so renders the reference 
complete when the arbitrators have been nomi- 
nated in terms of the submission clause, and 
the appointment of an arbitrator is complete 
even when a reference is drawn up and has been 
accepted bv the arbitrator subsequently : 8 5. I/. 
R. 302. Dist ; A. I. R. 1924 Sind 91. Expl. 

[P 128 0 2] 

Dipchand Chandiimal — for AppH* 
cants. 

Srikishendas H. Zixtlla — for Opposite 
Party. 

Order. — This is an application to 
take otf the tile an award obtained by 
the Respondents No.I Messrs. MacDonald 
and Go , against Respondents No. II 
Messrs. Naraindas Pokerdas, for a sum of 
Rs. 6,300 odd. Though the application 
contains a number of paragraphs there is 
one real ground upon which the Respon- 
dents No. 2 seek to have the award 
taken off the file and that is that the ap- 
pointment of an arbitrator by Respon- 
dents No. 1 OQ behalf of Respondents 
No. ;2 was by reason* of the terms of the 
submission clause contained in the con- 
tracts between the parties, illegal and 
improper; that the arbitrators appointed ^ 
by Respondents No. I had no jurisdiction 
and that their a,ward is, therefore, a 
nullity. 

There were several contracts between 
the parties for the sale and purchase of 
piecegoods. Each of these contracts 
contained a submission clause in identical 
terras. The relevant portion of the 
clause runs as follows : 

In the event cf the purchaser failing to nomi- 
nate an arbitrator within 7 days after he shall 
have been requested to do so by Messrs, ^fac- 
Donald and Oo., the dispute shall be referred to 
two arbitrators nominated by Messrs. Jfac- 
Donald and Co., and the decision of such arbi- 
tr.itors or their umpire shall be final and binding 
upon both parties, 

Thei’e has bean no dispute with regard 
to the facts. It is admitted that the 
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Respondents No. 1 on January 20, 
1926, called upon Respondents No. II to 
pay them the amount of Rs. 6,300 odd 
:and stated that if they received no reply 
they had decided to hold an arbitration 
and appointed Mr. W. D. Young as their 
arbitrator. In the same letter they 
called upon Respondents No. 2 to nomi- 
nate their arbitrator within 7 days fail- 
ing which they stated they wouid ap- 
point an arbitrator on behalf of Res- 
pondents No ’2 and proceed with the ar- 
bitration as provided in the contract. It 
is also admitted that this letter was 
received by Respondents No. 2 on 
the same clay, vi-'.., the 20th .January 
1926. It is further admitted that the 
Respondents No. 2 failed to appoint an 
-arbitrator and that on 27th January 1926 
the Respondents No. 1 wrote to the Res- 
pondents No. 2 a letter in the following 
terms which was received by the Respon- 
dents No. 2 on the same day : 

With refareence to our letter ol 20th instant 
calling upon you to nominate your arbitrator 
■wifchira seven days we have received no reply. 
We hereby nominate Mr. A. P. Darlow of iMessrs. 
Oil! and Co. to act as an arbitrator on your be- 
half of which please take note. 

It is lastly admitted that owing to 
Respondents No 2 failing to nominate 
an arbitrator the Respondent No. I on 
29th January 1920, drew up and execu- 
ted a formal reference in favour of Messrs, 
W. D. Young and A. P. Darlow which 
was accepted by the arbitrators on the 
same date, 296h January 1920. 

It is argued for the Respondents No. 2 
that under the submission clause con- 
tained in the contracts between the 
parties they had 7 days tiiat is to s<ay, 7 
■clear days, to nominate their arbitrator. 
Those 7 clear days from 20bli .January 
would expire with midnight on 27th 
♦January 1926, that tlie Respondents No. I 
having nominated an arbitrator on be- 
half of Rispondents No. II on 27th Jauu- 
Ary liad done so before the expiry of the 
7 days allowed to the Respotidetifcs No. 2 
by tlio submission clause and that such 
an appointment was illegal and imjiropei*. 
As to how a period of time allowed iti 
a submission clause for the nominatiori 
of an arbitrator is to be construed there 
are autboritios of tliis Ojurt. the correct- 
ness of which has never been challenged. 

Cn Ljouis Drfi.f/ftis -Sc Co, v. Mehrchaml 
\Fatehchand (1), Grouch, X. -I. C., hold 
G days referred to in a submission 
(LI [LUloj 3 S. H. 237:^6 I. C. SSli. 


clause contained in the indent meant 6, 
clear days commencing from midnight toj 
midnight. The same proposition was/ 
laid down by Crouch, A. J. C., in the 
case of Sawyer v. Louis Dreyfus A' 
Co. (2), the period in this case being 7 
days. 

It would appear, therefore, prima facie 
that the argument for the Respondents 
No. 2 is sound and well supported by 
authority. 

Por the Respondents No I, however, 
two points have been taken by the learn- 
ed pleader who appeared for them. The 
first turns upon the construction of the 
submission clause to which I have re- 
ferred above. The argument is that tlie 
clause in question is not the ordinary 
clause requiring the appointment of an 
arbitrator within a certain number of 
days and authorizing the other party to 
nominate an arbitrator if the party call- 
ed upon fails to nominate one but that 
the clause is a peculiar one in so far that 
on failure by the party called upon to 
nominate an arbitrator to so nominate 
an arbitrator the dispute is to be refer- 
red to the arbitration of two arbitrator.^ 
nominated by the party first above I’efer* 
red to. It appears to me tlio argument 
though ingenious is unsound. It attempts 
to create a difference where there is 
really no distinction. Further, the 
acceptance of such an argument would 
nullify the first part of the submission 
clause wliich gives a valuable right to 
the RespDndenbs No. 2 to appoint an 
arbitrator on their own behalf within 7 
clear days. That the Respondents No. L 
themselves construed the submission 
datise in the manner coiitonded for by 
the Raspondents No. 2 is clear from 
their letter dated 20tli January in which 
they state as follows : 

Wc hureby cull upon you to iianio your arbi- 
trator within 7 (liy-i front the rccoint hereof 
failing which wo shall appoint on voiir boh » If 
unci procsec! with the arbitration as providcil in 
tho contract. 


For those reasons, I do not tliink there 
IS any substance is tliis argument on be- 
half of tho Respondents Xo. I. 

Tho second point taken on their bolialf 
was that tlio appointment of an arliitra- 
tor is not com{)Jeto till a roforonco is 
drawn np anti has been accejitod liy fcbe 
a.l.itrato.-. In^npport of this luopoh- 
t.on tho leavno.l ploahor foi- Rospondonts 
No. I relied on tho case of Shamdo<, v 
(•-9 LlOirlj 7 S. b. R. i=:.o I. U. ooi - ' 
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Khimanmal (3). This case is, however, 
entirely distinguishable. Ib was not a 
case of an arbitration in terms of a sub- 
mission clause contained in an indent or 
contract between two parties but related 
to disputes which had arisen between 
two partners in a business concern and 
a reference to arbitration drawn up and 
executed by the partners. Reliance was 
also placed on the case of James Finlay 
& Co, V. Gnrdayal Pahlajrai (4), a judg- 
ment of Raymond, A. J. C. The head- 

note in this report reads as follows : 

The a ppointnaeut of a person as arbitrator is 
not complete till such person has accepted the 
reference and consented to act and till such 
acceptance there is nothing more than an agree- 
ment to refer to him.* 

Now if this proposition of law is cor- 
rect then the reference in this case hav- 
ing been drawn up on 29th January and 
having been accepted on that date by 
the arbiti'ators it might well be argued 
that the appointment of an arbitrator by 
the Respondents No. 1 on behalf of Res- 
pondents No, 2 did not take place till 
29th of January and that it was more 
than 7 days after the Respondents No. 2 
had been called upon to nominate their 
arbitrator. A closer reading, however, 
of the judgment of Raymond, A. J. C., in 
the case to which I have referred above 
makes it positively clear that the head- 
note which I have quoted above is not 
only misleading but wrong. At page 98 
of 17 S. J/. R» of the report Raymond, 
A. J. O. after discussing the facts, the 
i*elevant sections of the Indian Arbitra- 
tion Act and making reference to the 
passages in Russell on Arbitration thus 
sums up the situation : 

Now in tho present case the indent contained 
a distinct agreement between the parties to refer 
disputes of whatever nature arising out of tho 
contract to tho arbitration of two merchants 
whose decision is agreed to bo accepted as final 
and binding. This is a submission in terms of 
the Arbitration Act and in pursuance of it, either 
party appointed his arbitrator. In my opinion 
the reference to arbitration is complete and it 
was uunocess.ary to follow it up with a formal 
reference to the arbitrators named. 

Tho learned Judge has clearly held 
that a •submission clause in a contract 
followed by the nomination of an arbi* 
brator by tho parties, to the contract 
makes a complete reference to tho arbi- 
tration. To my mind ib makes no dif- 
Jeronco whether each of the parties to a 
jconfcracb nominates his own arbitrator or 

■“(37 [TuibJ « S. L. R. 302=21) I, C. 60^'. 

(4) A. I. R. 1924 Sind 91=17 S. L. B. 93. 
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whether one party nominates both arbi- 
trators on failure by the other party to 
nominate his arbitrator after having' 
been called upon to do so. In either ‘ 
case the reference is complete when the 
arbitrators have been nominated in terms = 
of the submission clause. In the present] 
case, therefore, the argument on behalf 
of Respondents No. 2 that the arbitrator- 
has not been appointed in terms of the 
submission clause is to my opinion 
sound. It follows that the arbitrators 
acted without jurisdiction and that the* 
award which has been filed by them is a> 
nullity. 

The Respondents No. 2 are, in my 
opinion, entitled to succeed in the appli- 
cation and I order accordingly that the^ 
award filed by the arbitrators be set^ 
aside. The Respondents No. 1 will beat" 
the costs ef the application. 

R.i>. Award set aside. 
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Kincaid, J. O., and Barlee, A. J. O. 

Emperor — Prosecutor. 

V. 

Kundan and another — Accused — Oppo- 
nents. 

Criminal Revision Application No. 
of 1926, Decided on 23rd September 1926- 

(a) Criminal P. C., S. 539 A and S. 439 — 
False statements in aJJfldavits-^JPenal Code,- 
S. 193, 

A psrson renders himself liable to proseoution' 
for false statements made in an affidavit in^ 
support of an application under S.439 as required^ 
by S. 539 A, 20 Cal. 724 and 5 S. L. B. 102, 
Dist. 

(5) Criminal P. C.. S. 539 — Affidavit before a 
Bench Magistrate is valid-^Sind Judical Com- 
missioner's Court Rules. 

An affidavit sworn before a Bench Magistrate 
in Sind is one sworn before a proper person 
under S. 539 according to the rules of the Sin^ 
Judical Commissioner's Court. 

T. G. Elphinston — for the Crown. 

Partahrai D. Punwani — for Opponents.- 

Judgment. — The facts tinderlying the 
present application have been given iuf 
some detail in the pVevious judgment of 
this Court in Criminal Revision Applica- 
tion No, 57 of 1926. That application. 
was made by two persons Mahomed Amin 
and Taj Mahomed to this Court to have 
certain proceedings against them quashed* 
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Empebob t: 

on the ground that the learned Sub-Divi- 
sional Magistrate of Rohri, Mr. Vyas, had 
been influenced by tales told him by Mt. 
AVadbi, a woman said then to bo nurse- 
maid in the learned Sub-Divisional Magis- 
trate a establishment. A Bench of the 
Sigh Go-irt rejected the application 
on the ground that the Sub-Divisiooal 
Magistrate against whom bias was attri- 
buted was not trying the applicants. 
The trial was to be held by the learned 
First Class Magistrate and this Court 
directed the trial to proceed. Subsequent 
to that order the Bublio Prosecutor for 
Sind, under instructions from Ihe District 
Magistrate of Sukkur. moved this Court, 
under -17(5 of the Criminal P.O., to order 
the prosecution of Kundan, son of Eanjho 
and Loung, son of Ramzan, for perjury. 
The learned Public Prosecutor indicated 
that perjury was committed in respect of 
false athdavits filed by these two persons 
to support the application of Mahomed 
Amin and Taj Mahomsd already referred 
to. The following statements were 
specially pointed out as false : 

(1) Mt. Wadhi, wife of VVadero Moho- 
met Hayat, works at the residence of Mr. 
Vyas, Assistant Collector of Rohri. 

(*^) Mt. Wadhi, wife of Wadero Maho- 
med Hayat, takes out bis (Mr. Vvas) 
child for a walk. 

(d) The said Mt. Wadhi visits the 

b-ingalow of Mr. Vyas at Rohri very 
freely. 

In support of the learned Public Prose- 
cutors application Mr. Vyas mado an 
affidavit denying absolutely the state- 
ments quoted above. According to him 
Mt. Wadhi has never worked in his house 
in any capacity ; she has never tak jn his 
for a walk, nor has acted as his 
cnilcJ s Dtxrso^mai (.1 ; lias never visited 
his bungalow at all, although she had 
presented petitions in his office. 

Mr. Partabi*ai has app.-ared for the 
applicants and taken several objections 
to the order asked for. 

relied on tho ca=es reported as 
ArdiU Majifi v. Krishna hnl Nnq{\) and 
^^yeror V. Dital Stfar So far as 

I understand hi.s arguiuent, it was this. 

In a case like the aiiplication made hy Taj 
Majioinocl no alhdavifc was rerjuj ro<] and 
o . of the Criminal P. C.. nowhere lays 

(U -JO C il. 721. 

(^) [1911] 5 S. L. R. 102^-12 I. C. C51— 12 Cr 

L, J. 6G3. 
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down that the application under S. 439 
should bo accompanied by affidavits, S. 539 
A in the now Criuiinal P,C, runs as follows: 

When an application is made to any Ccurt in 
the cour.so of any enquiry, trial or other proceed- 
ing uuder this Code, and allegations are made 
therein respecting any public servant, the appli- 
cant may give evidsuce of the facts alleged 
111 the apphcutiou by afBdavit, and the Court 

thinks fit, order that evidence relutinc! 
to such facts be so given* ^ 

7 he present case is, therefore, to bo dis- 
tinguished frona Abdul Majid v. Krishna 

(I). The facts there were that the 
District Judge had ap|>oin6ed a common 
manager under S. 95 of the Bengal 
Tenancy Act. The manager reported 
that a certain person would not furnish 
him with accounts and papers as ordered 
by the District Judge and the District 
Judge instituted a Miscellaneous 
proceeding in respect of the 
order. In that proceeding the aforesaid 
person filed two affidavits and mado a 
certain statement alleging that ho had 
not the accounts and papers called for. 
The District Judge believing the state- 
ment and the allegations mado in the 
affidavits to be false sanctioned the pro- 
secution of the said person under S. 193 
and S. 199. The learned Judges of the 
Calcutta High Court found that the Ben- 
gal Tenancy Act contained no provisions 
authorizing the District Judge to make 
any such enquiry and to order any in- 
dividi al to deliver up any sxich pa])ers 
and above all no provision autliorizing 
the District Judge to examine the ap- 
]>licant on oath in such proceedings. 
They, therefore, not unraturally held 
that the a]>piicanfc could not bo said to he 
legally hound by oath when examined by 
the District Judge. 

In the other case quoted hy the learned 
pleader. Emperor v. Vital Safar (l>), the 
learned Judicial Couiruissioner r< fused 
the sanction g?-anted hy the Bub-Divis- 
sional Magistrate for tho prosecution of 
three persons who Imd sworn affidavits 
before a Subordinate Magistrate. The 
cliief ground taken hy the learned Judicial 
Coiuniissioner was that the Crininal P.C. 
except in special circ' mstancos of S. 74 
made no provision for any matter being 
proved before a Magistrate hy affidavit^. 

S. 5.U), tho Icained Judgo wont on to Pay, 
only roforrod to affidavits to he used be- 
fore the High Court ; as the affidavits 
wore here used before the Higli Court 
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it is clear that the judgment of Mr. Pratt, 
J. C., has no application. 

In addition to S. 539A the rule of oti^’ 
own Court at page 118 of the Consti' 
tution of the civil and criminal Courts in 
Sind and Kules of the Court of the 
Judicial Commissioner of Sind runs as 
follows : — 

Auy statements of facts contained therein and 
not appearing in such decisions shall be verified 
by aftldavit, unless the Court in any particular 
case shall sse fit ta dispenss with the affidavit. 

In the course of arguments a difficulty 
arose whether the affidavits complained 
of had been swoi n and affirmsd before 
the Court empowered to do so. S. 539 
of the Criminal P. 0 requires that the affi- 
davits and affirmations to be used before 
any High Court or any officer of such 
Court should be sworn or affirmed before 
sucli Court or the Clerk of the Crown, 
or any Commissioner for taking affi- 
davits in any Court of Record in British 
India, or any Commissioner to admin- 
ister oaths in England or Ireland or 
any Magistrate authorized to take affida- 
vits or affirmations in Scotland. The 
affidavits hero have been sworn before 
a Bencii Magistrate of Sukkur. The 
question arose whether the Bench ^lagis- 
trate of Sukkur camo within any of 
the classes of the persons mentioned in 
S. 539. An affidavit could not he sworn or 
affirmed l)eforo him unless he was also 
a person appointed by the High Court 
for that purpose. In Ch. V, R. 5 at page 
51 of the Sind Courts Criminal Circu- 
lars, we find that tliis High Court has 
laid down that affidavits may bo sworn 
or affirmed before any Magistrate. The rule 
was made under S. 539 of the Criminal 
P.C., and was, therefore, perfectly in order. 
The difficulty therefore, which seemed at 
one time formidable as to the validity of 
the affidavits objected to does not exist. 

The learned ]>leader then argued that 
the affidavits really made an allegation 
against Mr. Vyas : i)ut this is not correct. 
They insinuated that the learned ^lagis- 
strate was inclined to listen to tales told 
him by Wadhi and that Wadhi was in a 
position that enabled her to tell suob 
tales. She was. so tlio deponents swore, 
a nurse-maid in Mr. Vyas’s house. Such 
au allegation was calculated to lower the 
credit of Mr. Vyas botn as a iiublic ser- 
vant and as a Magistrate. 

We do not, however, wish to prejudice 
the case by any further remarks. ^V 0 


shall pass an order to prosecute Kandan* 
son of Ranjho Sheikh, and Loung, son of 
Bamzan Sheikh, for perjury in respect of 
a statement alluded in the learned 
in Public Prosecutor’s application. That 
prosecution will be ordered to proceed the 
Court of the City Magistrate of Sukkur. 

We shall hereafter file a complaint. 
We direct that the complaint may be 
now drafted by the learned Public Pro- 
secutor. 

R.D. Order accordingly. 
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Full Bench 

Kincaid, J. C., and Rupchand 

BiDARAM, TVABJI, liOBO 

AND Bardee, a. j. Cs. 

% 

Firm of Gokaldas Khataoo — Appli* 
cants. 



fjachmandas — Opponent, 

Civil Revision Application No. 98 of 
192^, Decided on 8fch October 1926, from 
the judgment of Rupchand Bilaram, A. 
J. C., reported in A. I. R. 1925 Sind 298. 


s.'s (a) Civil r. C., O. 21, R. bO^Decree 
igainst firm — ‘ Represeyitatices of a partner 
dglng before Institution of suit can be proceeded 
against in execution of such decree. (By Full 
Bench, Rapchayid Dilarayn and Zioho, A, J. Ce. 
disseyiting,). 

Where a decree is obtained against the firm iQ 
X suit brought against the firm, the legal 
representatives of a person who was a partner 
in such firm at the time when the cause of 
action arose bub who died before the institution 
the suit, cau be proooaded against in eseou- 
tion of such decree under O. 21, R. 50 (2) ; 

'aw dlscauusd, [I* 13^ ^ 

(6) Practice — Precedeyits — -Partnership suits. 

Per Klyicaid,J. C.\ Lobo, A. J. C., Contra.— It 
is per not always profitable, especially Iri. partner- 
ship suits, to take Euglish cases for guidance lu 

fP 131 C 


Tahilram Maniram — for Applicants. 

Kiincitrai Bliofraj — for Opponent. 

Order of Reference. 

Kincaid, J. C.~The facts of thU 
interesting appeal are as follows : 

The firm of Visumal- Wadhumal was 
started by Visumal some years ago. H© 
was than manager of a joint family 
numbering two persons, himself and his 
brother Goumal, six or seven years old. 
Unfortunately at the time of the boom 
Visumal entered into forward contracts 
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in bajri foi* the Maugh 1971 Vaida. 
They wore disastrous bo the firm, and in 
October 1918 Visurnal died loaving a 
minor sou Liacbmandas. After Visumal’s 
death the creditors of the firm filed a 
number of suits against it, which 
Ooumal, the surviving brother, defended 
pleading that the contracts had been 
wagering contracts, His pleas were over- 
ruled and the creditors were granted 
dccress by Raymond, A. J. G. 

On the 11th November 1920, Goumal 
and Ijaohmandas, represented by his 
mother Tejibai separated, and such dis- 
putes as arose were referred by them to 
arbitration. On the 12th January 1921, 
the arbitration passed an award dividing 
the property. l?y tliis award the joint 
family business with its debts was allot- 
ted to Goumal. A quantity of cash, 
however, was allotted to the minor and 
deposited in certain banks in the names 
of three persons as managers for Lach- 
•inandas. Goumal objected to the award 
and it was set aside by Aston, A. J. C., 
hut against the learned Judge's order a 
revision application has been filed by the 
minor's guardian. In the meantime, 
however, the judgment-creditors, the 
lirm of Gokaldas Khabao, learnt of the 
deposit of the minor’s cash and obtained 
an attachment order in respect of a sum 
of Rg. 21,118 in the Central Bank of 
India and another ‘sum of Rs. 26,630 in 
the ^lercanbile Bank of India. These 
sums had been deposited in the names 
of Jebhauand, Pribhdas and Ghanshain- 
das. Jebhanand aj)plied to the Court of 
the Judicial Commissioner under O. 21, 
R. 58, Civil P. C.. to raise the attach- 
ment. Ho contended tliat the money in 
the two banks did not belong to the 
lirm of Visumal-Wadliiirnal but was the 
private property of the miiior Ijacliinan- 
Bas. The jud gment- creditors retaliated 
|by applying that tliey should bo given 
ileave under O. 21, R. ."yO, Civil P. G., to 
•execute the decree against Liachmandas 
as the legal roprosontati vo of Visurnal, 
a partner tjf the firm. After exhaus- 
tively examining tlie law on the subject, 
Rupchand, A. .1. C,, on the 30th Juno 
1924, held that as Lachmandas h.ad not 
been joined in the suit as Visumal’s legal 
repiesentativo, the docroo could not be 
executed against liachrnandas’ estate. 
Ho raised the order of attachment and 
dismissed the execution application with 
costs and also dismissed the application 


under O. 21. R. 50. Civil P. C.. but made 
no separate order as to costs. 

Against this order the firm of Gokal- 
das Khatao, the juclgmeat-creditoi* 3 , have 
filed the present appeal, 

Mr. Tabilram argued the case for the 
appellants. Mr. Kimabrai appeared for 
the respondents. 

The appeal is one in which the learned 
pleaders have displayed great industry 
and much forensic ability and the ques- 
tion involved is one of considerable 
difficulty. The learned Judge of the 
lower Court differed from the case of 
J'ivrdj L/ctloobhcii l?atcl v. Bhagxoandas 
Crordhandas (1) and preferred to follow 
the ruling of Romer, B. J., in Ellia v. 
Wadcson (2), The learned Lord Justice 
therein hold that where a partner died 
before action brought or between service 
of writ and judgment, judgment could 
only be obtained against the surviving 
partners, and be enforced against •them 
and the partnership assets, unless the 
legal pei'sonal representatives of the de- 
ceased partner wore added as parties. 
Where all the partners died after 
service but before judgment, judgment 
could not he entered at all. Mr. 
Tabilram was at great pains to show 
why the law in England should bo 
different from that in India ; bub for my 
l)art I tliink that it is not always profit- 
able, especially in partnership suits, to 
take English cases for our guidance. 
The conditions of English business aref 
so different from those of Indian' 
business. Tlio ama>;ing ingenuity with 
which the firm property suddenly ha- 
coiiies separate property ; the skill witli 
which joint members disappear from the 
co-parcenary taking the family property 
with them; the thousand and one devices 
by which tlio Indian judgment-debtor 
renders the decree against him void aro 
unknown in England. 

There, a partner's property Is always 
his own separate property. There are 
no joint family moraliers ; there is no 
such thing as a joint family business. 

If a partner dies there is no difficulty 
in locating his jiroperty or in ascertain- 
ing w'ho his legal reprosontatives are. 
Such a case as the jiresont, for instance, 
could nob arise tliero. In fact, although 
I am nob concerned with this aspect of 

(1) A. I. R. 10-23 lioin, GG. 

(-2) fiaOO] 1 Q. B. 7l4=GH L. J. Q. B. 004=80 

L,. T. 503=15 T. L. R. 274=47 W. R. 420 
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tbe ca«)6, seems likely thab the 
elaborate partitioD, arbitration proc ed* 
ings and revision application that have 
been transxcted and made are all inten- 
ded to safeg’iard the property of Visumal 
and Gouraal and that their alleged dis- 
pute? are mock di-pntes. In these 
circumstances, therefore, ib is idle, as it 
seems bo me, to talk cf the equities of 
the case as in favour of the minor. We 
must burn aside from the equities of the 
case and the pronouncements of English 
Judges and turn to the law as it is in 
India and as it has bsen interpreted by 
high judicial authority. 

Order 30, R, 4 (1) runs as follows : 

Kotwitsstmdtng anything contained in S. 45 
of the [ndian Contract Act, L872, where two or 
more persons mav sue or be sued in tbe name 
of a firm under the foregoing provisions and any 
of such persj 18 dies, whether before the institu- 
tion or duri- g tbe pendency of any suit, it shall 
not be necessiry to join tha legal representative 
of the deceased as a party to the suit. 

The learned pleader for the appellant 
ha interpreted this clause bo mean that 
the suit shall nob be bad because the 
legal i*epre?enbati ve of the deceased has 
nob been joined, bub the decree cannot be 
executed against him. I think, hosvever, 
that had the Legislature meant so to res- 
tricb the meaning of bhiscla >se, it would 
have expressed itself in less ambiguous 
te*'ms. As T read the section ib means 
that not only will the suib nob be bad 
for nonjoinder of the legal repre-ienfca- 
tive of the deceased, but that it will bo 
possible to execute the decree against 
the said- legal representative, even 
altho’ gh he has not been joined. 

The learned Judge of the lower Court 
held that O. 21, B, 50, 01. (2), was limited 
in its operation to a partner living at 
the date of the decree. But there is 
nothing in the wording of that clause 
that, with all deference to the learned 
Judge, bears out, as it seems to me, his 
interpretation. O. 21, B. 50, Ol. (2), runs 
as follows : 

Where th“ decree-holder claims to be entitled 
to eau-^o the decree to be executed against any 
pf^rsou otbn'- th-vn <sn-'.h a person as is referred 
to Ruh R. (1). CIr. (b) and (c), as being a 
partn'^r in tiie firm, be m iv aonlv to the Court 
which picsed the decre’ for leave, and where 
the is not dtsonted, such Court may 

grant such leive. O’*, where suoh liability is 
d i9oi>tod. m vv order tlvit the li>bility of such 
pe'-Ron ho tried and determined in any manner 
in which any issue in a suit may be tried and 
determined. 


I am fortified in my interpretation of 
this clause by the weighty words of .Sir 
Liall'ibhai Shah, Acting 0. J., in the case 
of Tivrxj '"j'tloohhai Patel v. Bhagwandas 
Gordkandas (1) : 

It seems to me that th^ wording of the rule 
iawideeiough to cover the o ise of a deceased 
partner, aud leive could be given as against the 
leg ul repressutatives of a deo^^asei part ler. 

The learned pleader for tbe respondeat 
has brought to our notice the case of Ramr 
pratab Brijmohandas v. Oaurishankar 
Kashiram (3) where MuUa, J., took a 
somewbab contrary view. But the 
matter was not before the learned Judgo 
and tbe remarks that he let fall were 
obiter dicta uttered evidently without 
a consideration of the case of Jivra) 
Ijoloobhai Patel v. Bhagioandas Gordkan- 
d IS (1). 

For these reasons I would allow the 
appeal with costs and allow tbe execution 
applicatioQ against the money in the 
Central Bank and the Mercantile Bank 
<'of India. 

Lob o, A. J. C. — This is a miscellaneous 
appeal wrongly styled an application in 
revision. As I have the misfortune in 
this matter to disagree with the learned 
Judical Commissioner it has become 
necessary for me to deliver a separate 
judgment. (After reiterating facta the 
judgment proceeded.) By an order dated 
30bh Juno 1924 R ipchand, A. J. 0.» 
raised the attachments on the moneys in 
the Central and Mercantile Banks, and 
also dismissal the application under 
O. 21, R. 50, Civil Procedure Code. 
The lower Court held that Visumal hav- 
ing died before the institution of the 
suit against the firm of Visximal- Wadhu- 
mal, the decree wherein was being sought 
to be e.xocuted, leave to execute the de- 
cree against Lachmandas as the legal 
representative of the deceased Visumal 
could not be granted and that the appli- 
cation under O. 21, R. 50, Civil Procedure 
Cede, was incompetent. Whether or not 
the lower Court was right in its decision 
is the point before us in appeal. 

Order 21. R. 50, Civil Procedure Code, 
relates to the execution of a decree passed 
against a firm. To ascertain against 
whom such a decree can legally be exe- 
cuted it is necessary to be clear in the 
first place as to the position in law of a 
firm, and secondly, as to the nature of 
th < proceedings in the form of a suit 

A. i. K. 1^)24 Bom. loy. 


1927 


Firm Gokaldas v. Dachmandas (liobo. A. J. G.) Siad 133 


insbifcuted by or agalnsb a firm and the 
effect of a decree obcained in such pro" 
oeedings. 

There is no snch thing as a firm known 
to thd law," was s*:ated by Ij. J. James in 
the case of Ex parte Corbett \ In re Shand 
(4). The subject is briefly btit very clearly 
dealt with by the wall-known com- 
meobator on tha Ci/il Pcojadure Codet 
Mulla, J., in the casj of Rampratab Brij- 
tnohiindas v. Gztirishankar Kashiram 
(3) and I can do no better than quote 
what he there says : 

Ths law of Ejn>;land as well as of British India 
knows nothing of a firm as a body or artificial 
persoa distinct fro n the members cotnp<aing 
it. In this respact a firm differs from a co r»pa,iiy 
incorporated under the Oompanius Act. such a 
Compa ly bei jg a corpor.tte entity separate from 
its sh ire h oldars, though ths lantar ca t co itrol 
its aotioa by pissi ig resolutions in general maat- 
inge. The word ‘ firm* is a shi^t, colleciLvo 
name for the iadividuals who constitute the 
part lera. 

In the case of Seodoi/al Khemka v. 
Joharmull Manmall (5) Mr. Justice Page 
defines a partnership firm a^ not being a 
p3rson. b'lt merely a collective name of 
the individuals who are members of the 
partnership. 

This, therefore, is the position of a firm 
in law. 

The procedure relating to suits by or 
•against firms is regulated by the provi* 
sions of O. 30 of the Civil Procedure 
Oode. O. 30 has been mo lelled entirely 
on O. 48 A of the H lies of the Supreme 
Oourt, 1883. In the course of argument 
attention has been drawn to R. 4 of O. 
30 and it has bejn argued that as no 
similar provision exists undor O. 48 A of 
the Rule of the Supremo Geurfc, 1883, 
reference to English cases relating to 
proceedings against a firm and tiie effect 
^f a decree obtained in such proceed- 
ings is out of plajo. The argument is. how- 
ever, unsound as it ignores the fact that 
the introduction of R. 4 in O. 30 of the 
Civil Procedure Oode was necessitated by 
^5. 45 of the Indian Coott’act Act whicli 
embodies a principle of Jaw differotit to 
that prevailing in England. Wliereas in 
En.»land a surviving partner may sue 
alone, under S. 45 of the Iritliau O^ntract 
Act one of joi n t promisees can not sue wi Cli- 
oub joining the representative of a dojeas- 

^d promi see. There was a conflict hotween 

<4) C1880) ItGh. IX 12J— JS W. R. oU'J=12 

L. T. 104 = 10 r^. J, K. B. 7 4. 

45) A. I. R. 1921 Cat. 74=50 Cal. 510. 


the various High Courts in India as to 
whether the English Law or S. 45 of 
of the lodiao Contract Act was applicable 
in this respect to a trading partnership 
and O. 30, R. 4, Civil Procedure Code, 
was introduced to adopt the view of the 
majority of the High Courts declaring 
that the legal representatives of a de- 
ceased partner are not necessary parties to 
a suit brought in the name of the firm : 
vide Moot Ghand v. Moot Chand (6). In 
my opinion, therefore, on the question of 
the nature of the proceedings in the form 
of a suit instituted against a firm, and 
the effect of a decree obtained in such 
proceedings, rulings under English Law 
would be a safe guide. 

Now what miist be regarded as the 
leading case on tills subject is the decision 
of the Court of appeal in the case of 
Ellis V. XVadeson (2). The judgment of 
the Court of appeal was delivered by 
Roraer, L. J., who says : 

Suppose a partner dies before action brought 
aud an action is brought against the firm in the 
firm’s name, the dead man is not a party to the 
action so far as his private estate is concerned, 
for a dead m m cannot be sued, though the legal 
personal representatives of a deadman Can be 
sued iu a proper case. In that case the aotioa 
would bs uu action solely against the surviving 
partners If the legal per-^onal representa- 

tives of a deceased partner are not added expressly 
as defeudants, aud the aotiou is brought against 
the firm in the firm’s name, then judgment can 
only be obtained as against the surviving part- 
ners and bo enforced ag.ainst them nod against 
the partnership assets .... Now, what happens 
if' a partner dies between a service of writ 
and the trial of the action and judgment? In 
that ca^o equally the dead man's o^tite is not 
bound. Judgment can only bs obtained against 
the surviving partners and enforced agaiust them 
and against the partuorship assets. 

Bearing in mind that whether under O. 

30 of the Civil Procedure Code or under 
O. 48 A of the Rules of the Supreme 
Court, a .suit against a firm is essentially 
a suit against the individuals consti- 
tuting that firm, and bearing in mind 
furtber that a suit cannot bo instituted 
or a docreo onlinarily obtained against a 
dead Ilian, vide Topanram Nathiirnm v. 
Tckchand (7) and Antcar- nl- Flag v. Nazar 
Abbas (S), tbo arg*itnont of Roiner, L. J., 
and tbo conclusion drasvn by him and 
quoted abovo iiro to my mind both logical 
and irrosi-5ti!)lo. 

In fclio ca'so I have previously referred 
to in Ram in-atah lirijinoh andas v. Gnuri 

(li) A. 1. R. l'.)j:j Tr.h'~iy7=4 lAVh.“Tr2. ‘ 

(7) [1912) 5 S. t.. R. 260 = 15 I. C. 832. 

(8) A. 1, R. 1925 I>ab. 191=6 Lab. 318. 
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sha7ilcar Kashira'in (3), Ellis v, TVadeson 
(2) ha^ been adopted with approval by 

Mulla, J. He states : 

It follows tbat a sxiib against a firm is esson- 
tiall; a suit against the partners ronstitubing the 
firm. If a suit is brought against a firm iu the 
firm’s name and a decree is passed for the plain- 
tifi, it is a decree against all the partners cou' 
stibutiug the firm assuming that they were all 
alive at the date of the suit and decree. If a 
partner dies before suit, and the suit is against 
the firm in the firm’s name the suit is one solely 
against the surviving parlners, and judgment 
can only be obtained as against the surviving 
partners and be enforced against them and 
agaiust the partnership assets. The judgment 
canuob be enforced agaiust tbe private estate of 
the deceased partner upless his legal reprosenta' 
tive is added expressly as a delcudaut. for a dead 
man caunot be sued though his legal represeota* 
tive can be sued in a proper case. If st partner 
dies between service of the writ and the trial of 
the suit and judgment, in tbat case equally tha 
dead man’s estate is not bound, and judgment 
can only be obtained against tbe surviving part- 
ners and enforced against thorn and against the 
partnership assests. But if his legal representa- 
tive is brought on the record, judgment miy bo 
obtained against him also as such, and executio i 
enforced against his private estate. 

Now in the ca?e before ws, the appli* 
cation iintler O. 21, K. 50, Civil Pro- 
cedure Code, is to oxociito the decree 
against the estate of the deceased Visu- 
inal in the hands of his minor son 
Lachmandas. The suit in wliich this 
decree was passed was a suit against tbe 
Firm of Visumal-Wadhumal. The decree 
obtained is also a decreo against a firm. 
Visumal leaving died before tlio institu- 
tion of the suit, the suit was essentially 
one against the surviving partner in the 
firm. Lachmandas the legal representa- 
tive of Visumal, not having been im* 
pleaded in the suit, the decree is a decreo 
against tbe surviving partner and is en- 
forceable against the property of the 
firm and the surviving partner. It is 
not enforceable against tbe ijrivato i^ro- 
perty of Visumal in tho hands of 
Lachmandas. These are tho logical con- 
clusions to be drawn from the applica- 
tion to tho facts of this case of the prin- 
ciples laid down in Ellis v. Wadeson (2) 
whicli have been followed in Rampratab 
Rrijmohcindas v. Oaiiyishankar Kash i- 
ram (3) by Mulla, J. 

I should have liad no hesitation at all 
in adopting these conclusions were it not 
for the fact that there is a ruling of a 
Divisional Bench of the High Court of 
Bombay exactly to tho contrary reported 
in Jivraj Galoobhai Patel v. Dhagwandas 
Gordhandas (l). In that case iJivraj 
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Ealoobkai Patel v. Bhagvandas Gordhan^ 
das (1),] the facts were very similar. In a 
suit against a firm one of the partners 
was dead at the date of its institution. 
The summDns was served on one of the 
surviving partners, but there was a decree 
against the firm ex parte. The judgment- 
creditor s assignee applied for leave under 
O. 2L, R. 50, Civil Procedure Code, to 
execute the decree against the estate of 
the deceased jsavtner in the bauds of his 
executor. The application was allowed. 
Shah, Acting, C. J., holding that sub-R. 2 
of R. 50 of O. 21, Civil Procedure Code, 
was “ wide enough bo cover the case of a 
dece.ased partner." 

The lower Court has dissented from 
this judgment and I cannot but feel 
rightly so. . The grounds on which Shah, 
.Acting, C. 'T., overruled the argument of 
Mr. Desai that sub-R. 2 of O. 21, B. 50 
applied only to the case of a living part- 
ner, and that the provisions of that sub- 
rule could have no application when the 
partner was dead are, first, the inequity 
and injiistice involved in such an inter- 
pretation of sub-R. 2, and, secondly, the 
wording of the sub-rule in question. 
With all rospjct for the learned Acting 
Chief -Tusbice the avordiog of sub-R. 2 of 
R. 50, if anything, assists tho argument 
that tho sub-clause applies to a living 
partner only. The application therein 
contemplated is an application to cause 
the decree to bo executed against any 
person, “as being a partner in the firm."’ 
To my mind this was nob tbe language 
that tho Legislature would have used if 
it was contemplated that sub-R. 2 should 
cover tho case of a deceased partner. 

Again, with all respect to the Acting 
Chief Justice I do not see that the con- 
struction confining the application of 
sub-R. 2 to a living partner would, regard 
being bad to tho provisions of O. 30. 
Civil Procedure Code, work an injustice* 
on the judgment-creditor. A litigant is^ 
always expected to be vigilant about hi» 
interests. Visumal had died in 1918, the- 
Bajri suits against tho firm of Visumal- 
Wadhumal were decided in 1921. The 
judgment-creditors must undoubtedly 
have been aware of Visumal’s death and 
it was open to them to have joined tbe 
legal representative of Visumal so as to 
enable them to obtain a judgment and a. 
decree ixLeding upon the private property 
of Visumal. They did nob choose to do 
so, and it does not lie in their mouths- 
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now to complain of injustice. On the 
contrary, in my humble opinion, it would 
be unjust in the circumstances of this 
case, and even generally to allow a decree 
obtained against a firm to be executed 
against tho estate of a )3artner who had 
died before the institution of the suit in 
which tho decree had been obtained 
without joining in the suit the legal re- 
presentative of the deceased partner for 
the simple reason that, whereas if the 
said legal representative had been im- 
pleaded in the suit be would have had 
an opportunity of contesting the suit on 
its merits, the failure to implead him 
and at the same time to attempt to exe- 
cute the decree against him would en- 
tirely deprive him of his opportunity to 
contest the suit on its merits. 

One may well imagine a case of a suit 
filed against a firm in the firm’s name 
after the death of the capitalist partner 
of the firm allowed to go ex parte by an 
impecunious or insolvent gumashta, and 
the decree obtained sought to be executed 
against the estate of the capitalist part- 
ner whose legal representative was en- 
tirely ignorant of tho institution of the 
suit and suddenly found himself con- 
fronted with an application under O. 21, 
R. 50, Civil Procedure Code for leave to 
execute tho decree against him. Ho 
would be entirely deprived of every op- 
portunity of defending tho suit on its 
merits. The case becomes more aggra- 
vated‘if that legal representative happens 
to be a minor whose guardian is a parda* 
nashio lady. The judgment of tho learned 
Acting Chief Justice dealing with the 
point in question is somewhat meagre 
and contains no refei’once to any autlio* 
rity in support of his grounds, and in 
my opinion tho lower Court was justified 
in difl'ering from tho view of tho learned 
Acting Chief Justice. 

For the above reasons I am of opinion 
that the application under C. 21, R. 50, 
Civil Procedure Code, for leave to exe- 
cute tho decree of Gokaldas Khataoo 
again.st tho estate of Visnnial in tho 
hands of bis minor son Ijachmandas, was 
rightly rejected by Rupchand, A. J. C. 
I would, therefore, uphold tiie order of 
the lower Court and dismiss this aj^peal 
with costs. (On 3-12-1925 Kincaid, J. C., 
directed tlio appeal fc3 he heard by a 
Bench of live Judges under S. 9 B, Sind 
Court Rules, and the following is tho 
judgment of tho Full Bench.) 


Opinion 

Tyabji, A. J. C. — This is an applica- 
tion in revision arising out of an applica- 
tion under O. 21, R. 50 (2) of the Civil 
Procedure Code for execution of a decree 
obtained under O. 30 against a firm. 

Order ,21, R. 50 provides, inter alia, 
that when a decree has been passed 
against a firm the Court may, on appli* 
cation being made to it, gi’ant leave for 
its execution against any person (other 
than those specified in an earlier part of 
the rule) as being a partner in the firm. 
Under the rule where the liability is 
disputed, the Court cannot grant leave 
without first trying and determining the 
question whether there is any liability. 
Bub a preliminary objection was taken 
by the opponent to the present applica- 
tion, that in this c<aso the Court cannot 
proceed to determine tho said question 
and that leave can in no circumstances 
be granted, because the party against 
whom execution is sought is not a part- 
ner in the firm, that the application is 
not for leave to execute against any 
person as being a partner in the firm, but 
against the legal representative of an al- 
leged partner who was dead at the time 
of the suit ; and it is argued that unless 
the deceased partner was a defendant 
and himself a judgment-debtor (so that 
S. 50 of tho Civil Procedure Code applies) 
or the legal representative of a deceased 
partner who has been a party to the suit 
(so that S. 52 of tlie Ci'7il Procedure 
Code applies), tho Court has no power in 
execution proceedings to order that liis 
liability lie tried aud determined, witi\ 
the object of giving leave to execute the 
decree against him. 

Order 30 deals with suits both by and 
against firms. In referring to its first 
three rules I shall omit roforence to irre- 
levant provisions, in particular to provi- 
sions where firms are plaintift's. 

Tlio order commences by providing that 
two or more persons being liable as part- 
ners. and carrying on business in British 
India 'which must mean " who have 
carried on business in partnershii> for 
tho purpose of tho liability which is 
sought to ho enforced, ” la re W eaha^ai- 
K.r parte ]{ ottnms (9)1. may ho sued in 
tho name of tho firm (if any) of which 
such porsoDS wore partners at the time 
of tho accruing of the cause of action 

~{ 0 ) flOOOJ 2 Q . B. <>08 = 59 T«. J. Q. B. 603^7 
Manson 300=18 W.R. <>27=83 Jj . T. 01. 
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When parsons are sued as parftners in 
the name of cheir firm, ib suffijes if their 
wribben stabement is signed and veri- 
fied by any oie of such persons. 

Kale 2 deals with firms as plaintiffs, 

R. 3 provides for service of the sum nons ; 

if served upon anyone of the partners or 
a person having control or mina^eoient 
of the firm’s principal placa of b isiness, 
then the “service shall be deemed bo be 
good service upon the firm so served,” 
and ib is parbic liarized : “Whether all 
or any of the parboers are within or 
without British India ” And than there 
is a proviso to which I shall refer later. 
The rules speak of “ persons suing or 
being sued as partners in the name of the 
firm " ( Rr. 1, 2. 3, 4, 6 ) : as well as 

the firm suing or being sued ” [Rr, 2 
(1), 3, 5, 8, 9J and in R. 3 a sentence 
begins with the former expression and 
ends with the latter. 

Finally R. 4 deals with a case where 
(1) two or more persons may be stiod in 
the name of a firm ; and (2) any of such 
persons dies whether before the institu- 
tion or during ths pendency of tlie suit. 
For such a case ib is provided that not- 
withstanding anything contained in 

S. 45 of the Indian Contract Act. it shall 
be necessary to jjin the legal represen- 
tative of the deceased as a party to the 
snifc. 

Shortly stated, a suit on a causa 
of action which has accrued against two 
or more persons who wore at the time, 
carrying on business in partnership in 
British India, and who became liable as 
partners, may bo brought against the said 
persons in the firm name : the summons 
in such a suit, if served upon any one of 
the partners, or on a m vnagor will be 
good service upon the firm so suod. and 
though any of such persons dies before 
tho institution or during the pendency 
of the suit lb shall not be necessary to 
join tho legal representative of the de- 
coased as a party to the suit. 

The ofifoct of a decree obtained in such 
a Sint will in part depend (R. 3, proviso) 
upon the circ xin^bx^ >e whefchor the 6rm 
was dissolved to tho knowledge of the 
plaintid before the institu bion of the suit ; 

It it IS so dissolved then tho summons 
shall 1)0 served upon every person in 
liritish In 111 who n it i^ sought to make 
liable. Thus, though ib is stated who 
■shalt he liahlaia tho exceptional case 


last menbioaed, it ig not stated what 
will happen in other cases. 

In the present case, at its present 
stage, reliance cannot be placed on tho 
proviso— —the stage is not reached when 
the merits of the application can be con* 
sidered ; as the preliminary objection set 
out above was taken and allowed. 

It is clear that under O. 30 tho 
decree, if aoy, will be against the firm. 

said by Bcafcfc, J. : Tho wrifc 

Uumm ons) being against the firm the 
jud4nicnb must be against the firm ** 
J ick^ofi V. EjitchMd (10). No indivi- 
duals will be mentioned as judgment- 
debtors. But R. 1 provides for ascer- 
taining what individuals are iotended 
to be sued under the firm name and who 
therefore, will be the judgment-debtors. 
They are the persons who were at the 
time of the accruing of the cause of 
action partners in such firm ” (R. 1) and 
it is also provided by R. 4 that if any 
such person dies whether before the 
imt itution or during the pendency of 
atiy 3'ub, it shall nob be De:e)>ary to 
join the legal representative of the 
deceai'*d as a party to the suit.” 

It follows, therefore, from Rr. 1 and 4, 

I am using the words of the rules “that 
a person who at the time of the accru- 
ing of the cause of action was a partner 
in the firm, may be sued in the firm 
name and if he so sued and he dies 
before the institution or during the pen- 
dency of the suit, it shall nob be neces- 
sary to join the legal representative of 
the deceased as a party to tho suit. 

If all the partners were dead still the 
suit could be brought against the firm in 
the firm name, hut there would be diffi- 
culty in serving the summons 
and in executing the decree except 
against the partnership property. The 
statement to which the plaintiff 
would be entitled under O. 30, R. (1) 
would not assist him on the point as to 
whether any of the partners had died at 
the time of the suit. The opponent's con- 
tention i in effea'j, that in spite of tho 
rules the deceased partner cannot be 
sue! in the firm name if he dies before 
tho Institution of the suit. 

If the words are read literally* it 
seems to mo that where a decree is 
passed against a firm, the deceased part* 
n or nome^ within the terms of S 50 o f 

(10) risSi] S Q. B. D. 474=51 L. J. Q, B* 327= 

30 \V, R. 531 = 40 li. T. 518, 
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the Cole ; he is a judgmenfe-dobfcor who 
dies before the decree has been fully 
satisfied : though this is subject to any 
effect that the proviso in O. 30, R. 3, 
may have on any partnership that ITas 
been dissolved to the knowledge of the 
plaintiff. I do not overlook that S. 50 
was probably intended primarily to 
cover oases where the judgment-debtor 
was alive at the date of the decree. 
Still it seems to me that reliance may 
well be plained upon S. 50 in this con- 
nexion for the reason that O. 30 has 
created a situation altogether different 
from that in ordinary suits. With 
a few exceptions which need not now 
be considered, the general rule is that 
each individual so Jghb to be boind by 
the decree must be served with the sum- 
mons. It is consequently absurd to con- 
template a case in regard to the gener- 
ality of suits whore the plaintiff does not 
know who the individuals are against 
whom'the suit is brought. But this last 
situation is perfectly normal in regard to 
the S lits brought under O. 30. An un- 
thinkable situation is thus turned into a 
normal situation. 

If a living partner without being 
served with the summons is bound by the 
decree whether he is within British 
India or without why should not the 
legal representative of a dead partner 
be bound in the same manner and to the 
same extent ? Being made a party with- 
out^ being served i? at best a formality. 
It is not denied that the legal repre- 
sentative is bound by the decree to the 
extent mentioned in O. 21 , R. 50, sub- 

R. (1). 01. (a), viz., as regards the share 
of the deceased in the partner-sliip pro- 
perty a point to which I shall refer 
again. But if it is said that thon.{h the 
deceased partner would have been amen- 
able to aub-R. (2) of tho said rule had he 
been living, his legal i-epresentative 
cannot bo subjected to it unless ho is 
made a party to the suit. 

The question resolves itself into whe- 
ther the rules intend tho linn name to 
inoludo only the imrtners living at tho 
date of tho suit, or tliem and tho legal 
representative of tho partner against 
whom the cause of action accrued, but 
who died prior to or ponding tho suit. 
That the latter was intended to l )0 in- 
cluded seems to mo t) he indicated by 
the combined effect of Hr. 1 an<I -1. As 
R* 1 already includes all tho partners at 


the time of the accrual of the ca-’so 
of action there is strictly no room for 
ths legal representative to be added in 
addition to him that is sought to be re- 
presented by the legal representative. 
The seat that Micbeth would occupy has 
already been filled by the ghost of 
BanqTio. 

Would the legal representatives have 
to be served individually ? And if so 
would not the object of R. 3 and the 
whole scheme of O. 30, that a single 
person need alone be served be defeated? 

The argument that the word 'partner 
in O. 21. R. 50 (2) cannot be taken to in- 
clude the legal representative of a 
partner” is attra jtive, b it it proves too 
much. If tho argument were sound 
what would tho result bo where a part- 
ner who was living at the time of the 
decree, and who co »ld not he brought 
under O. 21, R. 50 (L), Cls. (b) and (c) 
had died prior to execution ? His legal 
representative could not (according to 
the argument) come under R. 50 (2), 
therefore, either tlie decree cD ild nob be 
executed against the legal representa- 
tive at all, or if S. 50 were taken to 
govern tho ca?e, the legal repi'esenbabi ve 
would be deprived of the benefit of R. 50 
(2), bo which the partner himself would 
have been entitled. S ich anomalies are 
avoidei by raiding the rtile as follows : 

As being, or representing, a partner in 
the firm ” and this is surely nob putting 
any strain on the words of the rule. It 
is rather reading them in th ur natural 
sense when the whole context is berne 
in mind. On the otlior hand the canons 
of construction are, it seems to me, dis- 
regarded when the words of O. 30, R. 1, 

the persons who were at the time of 
the cause of action partners in such 
firm " are read as insaning only such of 
the said persons as are living at the time 
of th 3 suit, or rather at tho time of the 
decree for a partner dying during the 
pendency of tho suit, is placed in no 
tlifferotib position from one dying prior 
to its institution. 

But I must nob allow these considera- 
tions to draw nioaw.ay from a more care- 
ful examination of R. 4. That rule ex- 
pressly refers to one of the persons sued 
in tho firm name dying before tho in- 
stitution of tho suit and to there being 
no necessity for joining his legal repre- 
sontative as a party to the suit. It would 
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pL'ima facie seem, therefotre, 6bat this 
rule must govern the question before us. 

On behalf of the opponent it is urged 
that R. 4 does not throw any light on 
the question, as it merely counteracts 
the situation created by the Indian Con- 
tract Act, S. 4-5, nnder which the suit 
would 1)0 defective without the presence 
of the legal representative. 

Rule 4 deals with firms as xjlaintiffs as 
well as defendants. S. 45 of the Indian 
Contract Act refers to juatters which 
can only affect the firm as plaintiff. 
That section lays down that the right to 
claim performance of a promise made to 
two or more persons, jointly, rests with 
the representative of the deceased pro- 
misee jointly with the surviving pro- 
misees. It is, therefore, arguable that 
R. 4 was necessary to prevent the suit by 
a firm as plaintiff being defective, unless 
the legal representative was joined ; 
though it does not follow that the rule 
was to mean no more. 

But R. 4 deals with suits against firms, 
(who are joined promisors). In regard to 
them an argument similar to that last 
considered cannot hold. For under S. 43 
of the Indian Contract Act the represen- 
tative of a deceased joint promisor need 
not be made a defendant in the suit. 
CK 30, R. 4 (2), Cl. (b), in so far as it is 
applicable to the legal representative of 
a partner in the defendant firm, seems to 
refer to the right of contribution men- 
tioned in the second oaragraph of S. 43 
of the Contract Act. 

One other argument was urged on be- 
half of the opponent tliat the effect of 
R. 4 is to hind the share of the deceased 
partner in tlie partnership assets thougli 
the legal representative may not Ije 
joined as a defendant. But tliis argu- 
ment overlooks S. 2(>3 of tlio Indian Con- 
tract Act. The share of the deceased 
partner can only he determined in the 
surplus after the debts of the firm are 
paid : Ss. 249, 2’)3(2), 202, 205. The 
stirviving partners liavc the right to pay 
the firm’s debts out of the iiartnorship 
assets; and a decree-holder can compel 
them to exorcise that right. Thus the 
partnership assets would bo bound by 
decrees against the surviving partners 
without calling R. 4 in aid. It follows, 
thoreforo, that R. 4 cannot bo interpreted 
as the opponent would have it. 

Mtich rolianco was placed on a ruling 
of the Court of appeal in England, Ellis 
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V. Wadesoii (2), where the actual decision 
was that one of the two surviving part- 
ners, when the suit was against the firm, 
was not entitled to put in a persona) 
defence, but only a statement of defence 
for and in the names of the firm. The 
actual decision, therefore, so far as it 
goes, shows that the firm (as defined in 
R. 1) is bound or not bound as a whole. 
In the course of the judgment, however, 
other questions are dealt with expressly 
for future guidance. 

The judgment lays down that each 
partner in the defendant firm appears 
and puts in a defence on behalf of the 
firm as a whole ; "he has to defend for the 
firm and in the firm name” (page 720)- 
If the defences taken by the various 
partners are different, even if inconsis- 
tent, the plaintiff must 

beat .all the defences ; that is to say, he must 
show and satisfy the Judge that not one of the 
defences prevents a judgment being entered 
against the partnership (page 717) ; 

.so, on tlie otlier hand, if only one 
partner ai>poars his defence binds the 
firm, even if the defence is improper. 

The judgment then goes on to deal with 
the case of a partner dying before action 
is brought. Here the result is said to bo 
that a dead man cannot be a party to the 
suit. Therefore, Romer, L. J., says that 
the action would be an action solely 
against the surviving partners. In 
England, under the Common Law, tho 
survivors only could be sued, since the 
passing of the Judicature Act, in the case 
of a partnership liability, the surviving 
partners and the legal representatives of 
the deceased partner may be joined ; 
"but the latter would have expressly to 
be added as defendants:” Ellis v. 
JVadeson (2), 

It will thus be seen that the rule laid 
down in Ellis v. Wadeson (2) is on the 
basis that being permitted to join the 
surviving partners and the legal repre- 
sentatives of the deceased partner is itself 
an innovation, and that it is an innova- 
tion of such a character that it is not 
possible to indulge in it in a suit against 
the firm in the firm name. The language 
used by Lord Justice Romer is signifi- 
cant. He says : 

the credit •ir might now join in one action the 
‘surviving partner’ and the legal personal repre- 
s»uta.tve3 of the deoavsed partner. 

In the next sentence ho speaks by way 
of contrast of the action being brought 
against "the firm in the firm name,” 
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In Fngland (subject to the Judicature 
Act) the substantive law is that the lia* 
bility of the partners devolves only on the 
surviving partners. The suit based on 
that liability is, therefore, prima facie 
to be against the siirv’ivors on wliom the 
liability rests. In India the joint lia- 
bility devolves not only on the survivors 
but on them and the representatives of 
the deceased partners jointly (S. 42 of 
the Indian Contract Act). The decision 
in Bllis V. T^^adesott (2) therefore, read in 
the light of the substantive law, shows 
to what extent rules of procedure are 
made to subserve the substantive law. 
It would be violating the real principles 
underlying Ellis v. W adesoa (2) for us in 
India (our siibstantive law being as it i.s) to 
adopt bodily the result arrived at in 
Ellis’s decison; for that would make the 
adjective law nob the servant of the sub- 
stantive law but a tyrannical master. 

This result seems to me to be guarded 
against by the enactment of O. 80, R. 4 
by the Indian Legislature. That rule is 
an addition to those taken from the Rules 
of the Supreme Court prevailing in Eng- 
land. Under our rules, it seems to me 
when a firm is sued in the firm name the 
decree must bo against the firm, that ex- 
pression being in elTecb explained in O. 
30, R. 1, as 'referring to parsons, who 
were at the time of the accruing of the 
cause of action partners in the firm not- 
withstanding that any of such persons 
dies before the institution or during the 
pendency of the suit and his legal repres- 
entative has not been made a party to 
the suit. 

The result at which I have arrived is. 
that which the Bombay Iligb Court 
adopted in Jivraj Tjaloohhai Patel v. 
Bhagwandas Gordhandas (1) and what 
seems to me of no slight importance, the 
result is in conformity with the suhstan- 
tive law. For, it is clear that the estate 
of a deceased partner is liable for his 
partnership debts. But if this liability is 
disputed O. 21, R. ."iO gives the legal re- 
presentative an opportunity of having 
that question tried and determined. At 
the earlier stage of the suit, when the 
Court is considering whether the partner- 
ship as a partnership is Ualilo it is as un- 
necessary to bring the legal representa- 
tive before tho Court, as it would liavo 
been to bring the deceased partner him- 
self had he been living. At the oarliorstago, 
any single partner may be served on liobalf 


of all the partners: the legal represen- 
tative is represented by the partner ac- 
tually served, as much as the deceased 
partner would 1 ave been, had he keen 
alive. But, at the latter stage of the suit 
contemplated by O. 21, R. 50, when each 
partner has to bo specifically served, 
and severally brought befoi-e the Court, 
the legal representative has to be so 
served, as much as the deceased part- 
ner would have had to be. At the earlier 
stage the presence of the legal represen- 
tative would ordinarily only encumber 
the proceedings for the question before 
the Court is whether tho firm is liable. 
At the later stage his presence is a» 
necessary as the specific presence of the 
deceased would have been necessary, since 
the question refers to tho specific liabi- 
lity of each individual member of the 
firm. There is no question of suing a 
dead man but only of determining tho 
extent of liability against a number of 
persons jointly, and the question is at 
what stage the individual joint promis- 
sors (or the legal representative of a de- 
ceased joint promissor) should be brought 
before the Court. 

For these reasons in my opinion the 
decision of the learned Additional Judi- 
cial Commissioner who first dealt with 
tho application was erroneous and it 
should be referred back in order that the 
liability of tho opponent may be tried 
and detormind in accordance with O. 21, 
R- .50. Tho costs of this application both 
before the Divisional Bench and this 
Bench must be borne by that opponent. 

3arlee, A. J.C. — This application has 
been mado against the decision of Rup- 
chand, .\. J. C., in Execution .Application 
No. 172 of 1923, which was an application 
made under O. 21, R. 50 (2), Civil Pro- 
cedure Code by the judgment-creditor 
in Suit No. 492 of 1921 against tho firm 
of Visumal" Wadhumal, for leave to exe- 
cute his decree- against the heirs of 
Visumal-Wadhumal who, it was said, had 
boon a partner and a member of the joint 
family Firm of Visumal-Wadhumal. The 
heir was L.achiram son of Visiiraal. The 
application was dismissed, and an appeal 
was mado, which was hoard by a Bench 
of Court consisting of Kincaid, J. O., and 
Lobo, A. .T. C. Tho learned .Judges differ- 
ed and the api^oal has ))oen referred to this 
Full Bench. (Tlie judgment proceeded after 
stating facts.) The only other question 
of fact which is or may turn out to bo 
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important; is whether at: fcha difea of the 
institution of Suit No. 492 (that is now 
under consideration), the plaintiff knew 
that Visumal was dead, and whether his 
death dissolved the family partnership. 
Its importance lies in the fact that if he 
bad knowledge of the dissolution of the 
partnership, he ought, on filing his plaint, 
to have served S immonses on all pers ins 
whom he wished tj mike liable (O. 30, R. 
3) proviso ; and it is probable, that, as he 
did not do so at that time, he cannot 
now be allowed the benefit of O. 21, R. 
50 (2). But the-se q le^tions were not con- 
sidered by the trying Jtidge and ha^o, 
therefore, not been considered by this 
Bench. For the purposes of this refer- 
ence I shall assume, therefore, that the 
plaintiff did not know that the partner- 
ship had been dissolved. 

The suit, as I have «aid, was against 
the firm of Visumal* VVadh imal, and the 
plaintiff made use of the procedure first 
introduced by O- 30 of the Civil Proce- 
dure Code of 1908, The object of this 
order is to simplify p'OceJure. Up bo 
1908 a plaintiff had to join by name as 
defendants all persons connected with the 
firm. O. 30, R. 1 permits a plaintiff to 
sue the members of a partnership firm 
under the firm name; and R. 3 provides 
that the service of summons on any one 
partner shall be deemed good service on 
the other partners. The partner sued 
represents the rest and O. 21, R. 50 
shows that all the partnership property 
is liable to be sold in execution of any 
decree obtained by the plaintiff. But 
such a decree does nob affect the private 
property of partners who have nob boon 
served, or have nob joined in the suit. To 
make it liable a plaintifT must serve such 
partners with summonses, and he can do 
90 under R. 50 (2) of O. 21 even after dec- 
ree. They are then given an opportunity 
of defending themselves personally. In 
other words, though any partner who is 
served is the representative of the rest so 
far as the partnership property is con- 
cernet], ho cannot represent them in what 
I may call their private capacities. 

This equitable and iisef 111 rule is that 
which the decree-holder in the present 
ease wants to use against the legal re- 
presentative of the deceased Visumal. 
Ho wants the Court to allow him to 
proceed against the estate of Visumal, 
and prima facie his request appears to be 
just. Visumal was a partner, and after 


his death his estate remained liable for 
the debts contracted by his firm during 
his lifetime and is still liable in the 
hands of his legal representative, unless 
it can be shown that by some rule of 
law it is no longer liable. It is the 
opponent Liachiram's case that the plain- 
tiff (applicant) has lost his right to pro- 
ceed against Visumal’s estate by not 
joining him, Ijac.hiram, as a party on the 
institution of the suit, that is by not 
serving him with a summons and giving 
him an opportunity of defending hiniself 
before the decree was made. 

I must at once say that what is asked 
for the opponent Lachiram is a privilege 
which would no"; have been given to his 
father had ho been alive to-day. It was, 
therefore, incumbent on him to show 
why he. a legal representative, should bo 
a privileged person, or rather why the 
property. which in father's hands 
would have been liable, should be exempt 
in liis hands. He relies partly on the 
actual words of the rule but mainly on 
general principles ; and, as these prin- 
ciples have been stated as clearly as 
possible in the judgments of the learned 
trying Judge and Lobo, A. J. O., 1 shall 
now proceed to an analysis of their 
reasoning. The learned trying Judge 
first stated the following legal principles: 

(0 that a firm is not a legal entity ; 

(2) that a suit against a firm is a suit 
against the individual partners; 

(3) that a dead man cannot be a party 
to a suit ; 

and he drew the conclusion that the 
decree in suit did not bind the estate of 
the deceased. 

Ijobo, A. J. C., adopted this reason- 
ing and reinforced his conclusion by the 
authority of Romer, L#. J., in Ellis v. 
Wadesoti (2). and Mulla, J., in Rampra^ab 
Byijmohandas v. Gatirishatikar Kashirat/m 
(3). He emphasized the injustice of 
allowing a plaintiff to have recourse to 
property in the hands of L/aohiram 
who has had no opportunity of contest- 
ing his claim. 

The only remark which I need 
make about the principles which I 
have stated is that the second is not 
exhaustive. A suit against a firm is not 
a suit against the living partners only. 
This appears to 'me to be clear from 
R. 50, sub-R. (1) of O. 21, That 
shows that in execution of a decree 
against a firm the decree-holder is entitled 
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to proceed against the property of 
the tirm, and that includes the shares to 
which the legal representatives of decea- 
Bed partners are entitled, even if those 
legal representatives have not been per- 
sonally served with summonses and have 
not appeared to contest the suit.' It 
follows, as I have said, that the living 
partners represent part of the estate of 
the deceased. The correct position must 
then be that a suit against a hrm is at 
the least a suit both against the indivi- 
dual partners, and also against a part of 
the estate of the deceased partners, the 
interest of the deceased in the partner- 
ship property. This necessitates a re- 
statement of the third principle. A dead 
partner cannot be a jiarty to a suit, 
but his estate can be made liable to 
satisfy partnership debts, provided that 
it is represented ; and what may he called 
his pirtnership property is considered to 
be represented by any partner who has 
been served with summons. 

The conclusion at which both learned 
Judges arrived is, however, correct. The 
decree obtained by the plaintiff, as it 
now stands, does not entitled him to the 
private estate of the decea*>ed, but only 
to the partnership property of the decea- 
se!. Rut with the greatest respect I 
must say that this is not enough to dis- 
pose of the case. The decree does not 
bind Visurnal’d private estate in the 
hands of his minor son. But it would 
nob birid that property in his own hands, 
were he now alive, unless ho had been 
summoned iii the suit. Nevertheless un- 
do'ibberlly the plaintiff could not make 
him a party after decree under O. ‘21, 
R. 50(2) and it could have been made 
binding on his private estate. I am, 
therefore, still unable bo understand why 
the private property in his son’s bands 
should be exempt. I arn also unable to 
understand the argument based on jus- 
tic'». It would, of course, bo unjust to 
allow the plaintiff to sei^ie the property 
without giving Lachiram an opportunity 
of defendi ng the su it on tlio merits. But 
that is nob contemplated by s»rh-R. (2). 
The proiedure contemfdafcod is cl'«ar. A 
decree-holdor claims to ho entitled to 
execute his decree against the (uu'vato 
property of partners who have not been, 
summoned ; the Court iss-'e^ notice and 
if the liability is not disp-ited, grants 
leave. In, effect it decroos bho claim on 
the admission of the partner, who is hy 
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this time a party in his personal capa- 
city, and is no longer represented by the 
partners already served. But if the 
liability be denied, the Court orders 
that it be tried and determined in any 
manner in which any issue in a suit may 
be tried and determined.' In other 
words the partner who is served under 
this sub-rule, has the same right and 
opportunity of defence as his ex-partners. 
Id Che same way Liacbiram, as Io«al 
representative, will have an opporbunTby 
of defending himself, and no injustice 
will be done. 

The case Bllis v. Wadeson. (2) does not 
appear to touch the question which we 
have bo decide- Romer, B. J., held that a 
deceased partner is nob a p^rby bo an action 
against a Drm “so far as his private pro- 
perty is concerned,” hut that the personal 
property can he made liable by joining the 
legal personal representatives expressly 
as partners. If they are nob joined the 
creditor can enfoLce his judgment against 
the surviving partners (those joined as 
parties) and the partnership assets. His 
Liordsbip explained that the interests of 
the deceased partner in a firm can be 
made liable, though the personal repre- 
sentatives are not personally on record, 
because, for certain purposes, surviving 
partners who are served, represent their 
interests. They represent, also, it may 
bo added, the interests of the unserved 
living partners. Bub there is nothing in 
this judgment to show at what stage it 
is necessary to put the legal personal ro- 
pi*oseri(ati v 0 of a deceased partner on the 
X'ecord, or to show that the private estate 
ofadocea'^ed partner is distinguishable 
from that of a living partner, so that one 
can he attached after the decree and nob 
the other : and I am unable to ditferen- 
tiato on principle between the rights and 
liab lities of Lachiram and those which 
his father woulil have had, had he been 
alive. The private e*tate has not been 
touched and will not he touched (unless 
there ho an attachment before the judg- 
ment) unless and until the proceedings 
Tinder O. 21. R. 50 (2) end in an order 
adver-o to Lichiram, 

It has h en urged, however, tliat tho 
Legislatui-e had made it clear that a 
piairititT must stimmon the legal i-epro- 
tontative of a doceasoJ partner at tho 
couun Ticsment of the suit against the 
firm, or lose his right to liave recourse 
to tho private estate of tho deceased. I 
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-phall first take O. 30, R. 1. It had been 
suggested, though not with any show 
•of conviction that the use of the 
present participles in the first two 
lines shows that the procedure pro* 
vided by O. 30, can be employed only 
by or against such persons as are partners 
at the date of suit. To refute this argu- 
ment I need only refer to O. 30, R. 4, 
which by implication contemplatos the 
ioining of the legal representatives of 
^lartners who have died before suit ; ancL 
to the proviso to R. 3 which states that 
^)erson3 sued in the name of a firm after 
its dissolution must be served personally 
at tlie commencement of the suit pro- 
ceedings, if the plaintiff seeks to make 
their personal estates liable. 

The second argument is that the use 
of the words ‘being liable as partnoi's’ in 
R. 1 of O. 30, and ‘as being a partner’ in 
O. 21, R. oO (2) necessarily excludes legal 
reprosentativos, who cannot be liable 
as partners. A sufi&ciont answer is sup- 
plied by O. 30. R. 4 to which I have 
nisb referred, Sub-R. (2) of that rule is 
very clear. 

■Nothing ill sub-R. (Ij shall limit or., affect any 
right which the legal representative of the 
-^leccased may have (a) to apply to bo made a 
pxrty. 

The deceased referred to is the decea* 
fied mentioned in suh-R. (l) ; "any person 
who dies before the institution or during 
the ]iondency of the suit.” 

If the legal representative of a ]iart- 
ner, 'dead before suit may himself 
apply bo be made -a party, it is an ob- 
vious corollary that ho may bo joined as 
-a party on the application of tlie plain- 
tiff. Jt follows that the words in O. 21, 
R. oO (2) mean ‘as being a jiartnor or tlio 
legal representative of a deceased part- 
ner.* 

Pjastly it has been contended that the 
plaintiff cannot seize the estate under 
O. 21, R. oO (2) since that luile docs not 
show how the decree can be executed. 
]^ii6 ho will not execute tlie existing 
decrea. He will obtain an order which 
will he executable in the ordinary way 
as a decree* 

To sum up the personal estate is liable 
in the hands of Ijachiram because it 
would have been liable in the hands of 
his father had he died after the decree, 
lb was clearly the i>olicy of the framers 
of the Code to relax the general rule that 
liability can only to enforced against the 


property of those who are parties before 
decree. The argument that Visumal if 
alive, would have been liable because he 
would have been a party before decree 
is, I respectfully contend, a mere quibble. 
Lachiram has been a party to an equal 
extePt. There is then no apparent rea- 
son why the usual rule should nob now 
be adopted, and a creditor allowed to 
attack the estate of a deceased debtor in 
the hands of his legal representative. It 
was not necessary to include any special 
rule in O. 21, to safeguard so obvious a 
right. It is enough then to say that as 
there is no rule which takes that right 
away directly or by implication the 
plaintiff can now exercise it. 

For these reasons I agree with the 
order proposed by my learned brother 
Tyabji, A. J. C. 

Ktncad, J. C . — I 'have not thought 
it necessary to write a second judgment 
in this case. I would allow the appeal 
and would remand the case as proposed by 
Tyabji, A. J. C. The costs of the revision 
applications both before the Division 
Bench and the Full Bench to be borne 
by the opponents. 

Rupchand Bilaram, A. J. C. — With 
all duo respect for tlie learned Judicial 
Commissioner and for my learned brothers 
Tyabji and Barleo I regret I am unable 
to subscribe to their view as to the effect 
ofO. 21. R. 50, Civil P. C. 

So far as the ordinary procedure of 
Courts both in England and in India is 
concerned the law contemi)lates an ac- 
tion being instituted in the name of a 
living plaintiff and against a living 
defendant. Thiarule of laws is so rigid 
that though th# Court have been ex- 
Ijressly empowered to substitute one 
person as plaintiff for another whore the 
suit has been instituted in the name 
of-a wrong plaintiff, it has boon held 
that this statutory power cannot bo 
exercised whether the suit is instituted 
in the name of a dead plaintiff Tetlow 
V. Orcla Ijtd. (11). 

The law equally contemplates a decree 
being passed in favour of a living person 
as a plaintiff and against a living person 
as a defendant. As observed by Farewell, 
D.J., in Brydfjes v. Brydges i^^) theCourt 
has no jurisdiction inherent or otherwise 

“(11) [1920] 2 Ch. 2i=89 L. J. Ch. 465=123 

Xj T 338 

(12) (1909] P. 187=78 L. J. P. 97=25 T. I>. B. 

505=100 li. T. 741. 
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over any person other than those pro- 
perly brought before it as parties or as 
persons treated as if they wore parties 
under statutory jurisdiction. With the 
•death of a party to the suit the jurisdic- 
tion of the Court as against him ends. 
And the Court must stay its hands unless 
some one else is brought in the place of 
the deceased as his legal representative. 

The only statutory exception to the 
I’ule that a decree may not be i)a93ed for 
or against a dead man is contained in 
O. 22, R. 6, Civil Procedure Code, corres- 
aionding to O. 17, R. 1, R. S. C- which 
provides that where death of a party has 
taken place between the conclusion of 
the arguments (or under the English 
Law between the verdict or finding or 
issues of fact), anti judgment, the judg- 
ment may be pronounced notwithstanding 
such deaUi: and has the same eft'ecb as a 
judgment pronounced before such death 
took place. 

As a matter of fact there is no provi- 
sion in the Code which could enable the 
Court, to execute a decree passed in 
favour of a dead plaintiff or against a 
dead defendant unless it comes within 
the above exception. O. 21, R. IG, Civil 
Procedure Code, contemplates execution 
issuing on the application of a transferee, 
by an act inter vivos or by operation of 
a living plaintiU. And likewise S. oO, 
Civil Procedure Code, pi’ovides for en- 
forcement of a decree against the legal 
representative of a iudgm0nb-del>tor who 
was living at the date of the decree, and 
who bad subsequently died without fully 
satisfying the decree passed against him. 

In Girendronath Ta<jorc v. Iliironath 
Hoy (13), while dealing with the etToct of 
S. 210 of Act YlH of 18 .j 9, which corres- 
ponds to S. oO of the present Code, 
Maephorson, J,, observed as follows : 

These words do nob embr.ico a c isa litce the 
preaeut, because they evidently contenixilate only 
the case of a, per-so:i who, being alivo at the time 
when a decree is passed against hitu, dies before 
exeeutiou is fully had of that decree. The sec- 
tion does not include or provide for the case of a 
person against whom a decree is made, hiving 
died baforo the do.:ree is made. Atid it is little 
to be wondered at that the Code doce not provide 
for such contingency, for it would not readily 
Occur to ordinary minds tliit decrees would ever 
be asked for or made ag.iinsL dead men. There 
is no section in the Code of the Civil Procedure, 
excepting S. 210, under which a decree-holder is 
empowered to upply for oxocation against the 
legal represeat.itivos of a dcce.tscd judgiueot- 
d^btor. 

(131 10 \v7R.T55. 


These observations equally apply at 
the present day, and it has been consis- 
tently held that unless the case falls 
within the purview of O. 22, R. G, Civil 
Procedure Code, a decree against a dead 
person is a nullity and cannot be enforced 
against his legal representatives : Janar- 
dhaii v. Ramchandra (14), Vishvanath v. 
hallu Kabla (15), Topanram Natliuram v. 
Tekchand (7), American Baptist Foreign 
Mission Society v. Ammalanadhuni Pat' 
tabhiramayya (16), Sripat Naratn Rai v. 
Tirbeni Misra (17), Anwar-ul-Baq v 
Nazir Abbas (8). 

It is, however, contended that in pro- 
viding the alternative and expeditious 
procedure for suits being instituted by 
and against persons in their firm name 
the Legislature intended to depart from 
this rule, and in the first place to em- 
power a decree being passed in favour of 
or against a firm, though all its partners 
were dead at the date of the decree, and 
in the second place to empower a decree 
passed against a firm being executed 
against the legal representative of a 
partner in that firm, whetliei* such 
partner had died before or during tlio 
Ijendency of the suit, and that this inten- 
tion can be gathered from Cls. 1 and 2 
of O. 21, R. 50, Civil Procedure Code, 
read in conjunction with the provisions 
of O. 30, Civil Procedure Code, and par- 
ticularly those of O. 30, Rr. I and 4, 
Civil Procoduro Code. 

Clauses 1 and 2 of R. 50, Civil Pro- 
coduro Code are as follows : 

f>0. (l) Where a decree h x.s been l)a^^ 2 d against 
a firm, oxecubiyn may bo granted : 

(u) against any |>roperty of the partnership: 

(b) against any porso.i who has appeared in 
his own name under R. (I or R. 7 of O. 30, or 
who has admitted on the x^^v.idiugs that he i.s, 
or who has bie \ adjudged to be, u xvirtner ; 

(c) against any ijerson wlio lias been indivi- 
dually served as a i>,irtncr with a summons and 
has failed to ai>|)e.ir ; 

1‘rovidcd that notliing in thi- sub-rule shall 
bo doomed to limit or otherwise alloofc the i>ro- 
visions of S. 217 of the Indian Contract Act, 
1S72. 

(2) ^Vhore the dejree-holder claims to be en- 
titled to cause the decree to be executed against 
any I'crsou other than such a person as is re- 
fcrrc'l to in sub-R. (l>, CI>. {b) ami (c). a.‘j l.Hjiug a 
X»»rtner in the firm, lie may apx)Iy to the Court 
which iias.sed the decree for leave, and where 
the liability is not disputed, such Court may 

“TiYm C'02) 2G Horn. 317- 7.1 Rom. T ,. R. 2^ 

(10) [lUO'jJ il Bom. I,. U. 1070— i I. C. 137. 

IIG) [lOtHj IS 1. C. 3or>. 

(17) ClOLSj .iO All. 123-15 I. C. 21 = 10 A.L.J. 

327. 
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grikit sa3h le.i>Vd, or, where liability is dispated, 
may order bhtt bhe liability of su^b pirso.i be 
tried a:id decermLied i.i auy m^iioer ia which 
aay issue ia a suit may be cried and determiaed. 

Clause 2 is the oae which applies in 
the circumstances of this case. Vis trnal 
was admitcedly dead at the date of the 
suit. The present application is for 
leave to execute the decree not against 
Vis imal as being a partuer in the hrm 
of Visumal- Wadhumal but against the 
legal representative of Visumal. A par- 
son in popular language means a person 
himself and not his legal representative. 
And, therefore, the pla.n atis^ver of the 
legal representative to the present ap- 
plication is that ‘he is not the person 
contemplated under Cl. 2.’ The onus, if 
any, is, in my opinion, not on him to 
prove the negative, but on the execution 
creditor to show that “a person” in Cl. 2 
denotes something different from what 
prima facie it rneans. 

There is also nothing in the expression 
"whore a decree has been passed against 
a firm” to warrant by itself the inference 
that the decree has been passed not only 
against the partners of the firm living at 
the date of the decree but also against 
the legal reprosentativo of a partner who 
had died either before the institution of 
the suit or after the date of bhe institu- 
tion but before the decree. 

Section ii39, Indian Contract Act, pro- 
vides that persons who have entered into 
a parbnersliip with another are called 
collectively a “firm." A decree against 
the firm, therefore, means primarily a 
decree against the persons who have 
entered into the i)arfcn0r3hip and not 
against the legal representatives of any 
deceased partner. Ibis also to bo re- 
membered that both under the Bnglish 
Common Law and the Indian Law a firm 
is nob recognized as a legal entity [per 
Fa**ewell, L. J., in Sadler v. Whitman 
(18)] but only as a conapendious name or 
as it has been sometimes described as a 
convenient symbol or shorthand form for 
collectively designating all the partners 
regarded as judgment-creditors or as 
judgment-debtors: cf. Underbill on Law 
of Par'nersliip: Ram Prosad Chimanlal 
V. Antindji & Co. (lO), Seodaijal Khemka 
v. -Toharmull (5), Rampartah 

Rrijmoh.andas v. Gaurishankar Kashiram 
(3) and that it. therefo-e, means nothing 

' (18)1191^1 1 KVB, mgs'; ^ 

(19) A. I. R. 1922 Cal. 408=49 Cal. 524. 


more than a decree against the partners 
in bhe firm. . ■ 

But it is said that this expression mas^ 
be read in the light of O. 30, Hr. 1 and 4, 
Now, no doubt, O. 30, R. 1, Civil Pro- 
cedure Code, provides for a suit being 
instituted in a firm name by- or against 
persons who were partners in the firm 
not at the date of the suit but at the 
date of the accrual of the cause of action, 
it does not necessarily follow that this 
rule empowers the filing of such a suit 
either on behalf of or against persons 
who were all dead at the date on whioh 
it is filed. In my opinion it only permits 
of such a suit being filed in the event of 
at least one of the partners of the firm 
which sues or is sued being alive at such 
date. And this is clear from sub-K. 2 
of the rule which is as follows : 

Order 30, R, 1, sub-R. (2) : 

Where persons sue or are sued partners in 
the name of their hrm under sub*R. (1). it shall, 
in the case of auy pleading or other document 
re^iuired by or under this Code to be stgied, 
veribed or certified by the plaiutifi or the defea> 
daut, suffice if such pleading or other documeot 
is signed, verified, or certified by any euch 
persou s. 

Now if a firm consisted of only two 
partners and both of them were dead at 
the time of the institution of the suit, 
whether such firm is made the plaintiff or 

the defendant, there is no 

such person who can $^ign, verify or certify 
the uleadiiigs or obhsr dooumeuts filed in the 
proceedtugs. 

This is further clear from the provi- 
sions of O. 30, R. 3, Civil P. O., where 
both partners in bhe firm which is sued 
are dead, there is no partner under 
Cl. (a) of the rule and no manager of a 
subsisting business under Cl. (b) of the 
rule who could bo served with the 
summons. Where, therefore, all the 
partners of either the plaintiff- firm or 
the defendant fir:>n are dead at the date 
of the institution of the suit, it must 
necessarily be filed under the ordinary 
procedure by or against living persons 
who represent all or some of the deceased 
partners of the firm. If this bo so, then 
it would appear that to a suit instituted 
under O. 30 at least one of the living 
partners of the firm suing or being sued 
must bo a party. 

Now. O. 30, R. 4. Civil P. O.. is as 
follows : 

Notvvitbstauding anything contained ia 
S. 45 of the Indian Contract Act, 1872, where 
two or more persons may sue or be sued in 
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name of a firm under the foregoing provisions 
and any of such parsons dies, whether before 
the institution or during the pendency of any 
suit, it shall not be necessary to join the legal 
representative of the deceased as a party to the 
suit, 

(2) Nothing in sub-R. (Ir) shall limit or other- 
wise aSeot any right whloh the legal represen- 
tative of the deceased may have 

(a) to apply to be made a party to the 
suit, or 

(b) to enforce any claim against the sur- 
vivor or survivors. 

As I read this rule it contemplates in 
the first place a suit instituted under 
the foi'egoing provisions of O. 30, and, 
therefore, a suit to which one of the 
living partners of the firm is a party ; in 
the second place it dispenses with the 
necessity of the joinder of the legal 
representative of any partner in the firm 
who had died before or pending the suit 
but does not go further and declare that 
if every one of the partners is dead even 
then there is no necessity of joining the 
legal representatives of all or at least 
one of the partners of the firm, and 
thirdly, it does nob declare that the legal 
representatives though not joined in 
the suit are deemed to be parties to the 
suit, and this is clear bobh from sub'R. 1 
which declares that it shall not be neces- 
sary to join the legal representative as 
a party to the suit and from sub-R. 2 (a) 
which enables a legal representative to 
apply to be made a party to the suit if 
he so wishes, and lastly, it does not 
declare how and against whom a decree 
passed in a suit under O. 30, Civil P. O., 
is to be executed. 

With great respect. I am unable to 
accept the view that R. 4 is an authority 
for the proposition that the legal repre- 
sentative of a dead partner is a party to 
the suit or for the proposition that the 
decree passed against a firm may 
be executed either with or without leave 
of the Court against the legal repre- 
sentative of a dead partner who has not 
been brought on the record before the 
passing of the decree. I do not, how- 
ever, wish to be understood that in a fit 
case where the Court is moved within 
the period of limitation or on proper 
cause being shown a decree may not be 
vacated so as to afford an opportunity to 
the plaintiff to join the legal represen- 
tative of a dead partner and to make his 
estate liable. 

The fact that a decree paseed against 
the firm may be executed under O. 21, 
R. 50 sub-R. 1 against the partnership 
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property is again no ground for assuming 
that the decree is against the legal 
representative of a dead partner or that 
he is deemed to be a party to the record. 
The reason why such a decree may be 
executed against the partnership pro- 
perty has been lucidly expounded by 
Romer, D. J., in Ellis v. Wadeson (2) in 
the following words : 

I may meafcion that the reasoa why the part- 
nership assets oaa be reached is because, not- 
withstanding the dissolution by death, the 
surviving partners for many purposes have 
authority continued to them to bind the dead 
partner’e interest in the partnership assets, for 
the authority of partnership extends to enable 
the surviving partners, in case of dissolution 
by death, to wind up the affairs of the partner- 
ship, to pay the partnership debts, to defend 
claims against the partnership, and so forth : 
see. for example, Liindley on Partnership (5bh 
Sdition) at pages 217, 218 and 587. 

Section 263, Indian Contract Act, is to 
the same effect, and provides for the rights 
and obligations of the partners continu- 
ing in all things necessary for the wind- 
ing up of the business after the dissolu- 
tion of the partnership whether such 
partnership is dissolved by death or 
otherwise. 

Again, with every respect I am not 
prepared to hold that because sub"R. (2) 
of O. 21, R. 50, Civil P. C., permits the 
execution of a decree with leave of the 
Court against a living partner, the same 
rule should apply in the case 'of the 
legal representative of a dead partner 
and the property of the dead man in the 
hands of his legal representative may be 
held liable. It may be unjust in the 
extreme to allow the legal representative 
to avoid his liability in this manner, 
but the duty of the Judge is jus dicere 
and not jus dare. He is not at liberty 
to declare what the law is according to 
his notion of public policy. Queen v. 
Khyroollah (20), but to construe the Act 
of the Legislature as he finds it, and nob 
to make tho law bettor or more reason- 
able. Iliriomal v. Iltizarisingh (21), 
Balkaran Rai v. Gobind Nath Tiwari 
( 22 ). 

Both in sub-R. (l) and sub-R. (2) of 
O. 21, R. 50 the Legislature has clearly 
referred to the decree being executed, 
against partners and not against their 
l egal representatives. There is nothing 

(20) 0 W. R. Or. 21=B. D. R. Sup. Vol. App. 
II. 

(21) A. I. R. 1025 Sind 49=18 S. L. R. 19 
(F. B.). 

(22) (1890] 12 All. 129=(1890) A. W. N. 39- 
(F. B.). 
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in this rule to suggest that the inquiry 
under E. 2 is a new or separate proceed* 
ing on which a fresh decree is to follow, 
but it only contemplates leave being 
granted to execute the same old decree 
against a person who had not appeared 
or been served in the suit, but who was 
liable as a partner and as such was a 
party to the suit. If sub-E. (2) is inter- 
preted so as to afford an opportunity to 
the judgment-creditor to proceed against 
the legal representatives of a partner 
who has died before suit, it would lead 
to a further anomaly and that is this : 
where a partner has appeared in the 
proceedings executions may issue against 
his legal representative without opportu- 
nity being afforded to him either of 
contesting that the claim against the 
dead partner did not survive after his 
death or of preventing execution to issue 
before it is decided if be is the legal 
representative. 

Sub-Er. (1) and (2) of O. 21, E, 50, 
Civil P. O., are a reproduction ipsissimis 
Dcybis of 0.-48A, E. 8, E. S. C., except 
to the proviso to sub-E. 1 which defines 
and clears up the position of a minor 
who is admitted to the benefits of a 
partnership biit who, according to the 
Indian Law, is nob a partner. 

The effect of O. 48A, particularly as 
to the liability of dead partners, has 
received a judicial interpretation in the 
Court of appeal in England in the case 
of Ellis V. Wadesoii (2). Though the 
point involved in that case, so far as the 
immediate case was concerned, was nob 
very important and referred to the form 
in which the statement of the defence 
should have been put in Eomer, L. J., 
in delivering the judgment of the Court, 
observed that several other questions 
which bad arisen in the course of argu- 
ment required to be dealt with as a ‘guide 
in future and has expounded the law 
on the point at pages 718 and 719 as 
follows ; 

Now consider the question of death. Suppose 
a partner dies before action brought and an 
action is brought against the firm in the firm’s 
name. The dead man is not a party to the 
action so far as his private estate is concerned, 
for a dead man cannct be sued, though the 
legal personal representatives of a dead man 
C.'UI be sued in a proper c*s6. In that case the 
action would be an action solely against the 
surviving partners. At Common Law, if a 
creditor sued joint debtors and one died, the 
survivors only could be sued. Since the Judi- 
cature Act. undoubtedly, in the case of a 


partnership liability, the creditor might now 
join in one action the surviving partners, and 
the legal personal representatives of tha deceased 
partner, but the latter would have expressly to 
be added as defendants. If the legal personal 
representatives of a deceased partner are not 
added expressly as defendants, and the action is 
brought against the firm in the firm’s name, 
then judgment can only be obtained as against 
the surviving partners and be enforced against 

them and against the partnership assets 

I have so far dealt with the case of the 

death of a partner before action. Now what 
happens if a partner dies between service of writ 
and the trial of the action and judgment ? In 
that case equally the dead man’s estate is not 
bound. Judgment can only be obtained against 
the surviving partners and enforced against 
them and against the partnership assets. With 
reference to this. ..this is clear. ..that the partner 
who dies between writ and judgment is not 
before the Court, and, therefore, judgment could 
not be obtained against the deceased partner, or 
execution enforced against him or bis assets. 
Supposing there were two partners, both living 
at the d<ate of writ, and both w’ere served, and 
both died before the action came on for trial, no 
judgment could be obtained. 

These observations are not mere obiter 
dicta, and have up to this day served as a 
guide in the English Courts. According 
to this decision a decree passed against a 
firm may not be executed against the 
legal 'representative of a deceased partner 
whether be had died before or pending 
the suit. It is a well recognized rule of 
construction that if a statute upon which 
a particular construction has been put is 
re-enacted ipsissimis verbis that construc- 
tion must be considersd to have the sanc- 
tion of the Legislature : Mansell v. Eeo 

(23) . and this rule applies with greater 
force when the provisions of an English 
statute have been reproduced by the 
Indian Legislature. In Trimble v. Hill 

(24) , their Loidships of the Privy Council 
have observed as follows : 

Their Lordships thiuk the Court in tbe 
Colony might well have takeu this decision, 
Diggle v. JSiggs (25), as an authoritative con- 
struction of the statute. It is tbe judgment of 
the Court of appeal, by which all the Courts in 
Lngland are bound, until a contrary determina- 
tion has been arrived at by the Nouse of Lords. 
Their Lordships thiuk that in Colonies where a 
like enactment has been passed by the Legisla- 
ture, the Colonial Courts should also govern 
themselves by it . . . .it is of the utmost impor- 
tance that in all parts of the Lmpire where 
English Law prevails, the interpretation of that 
law by tbe Courts should be as nearly as possi- 
ble the same. 

^(23) [1857] E. & B. 64=120 E. R. 20. ^ 

(24) [1S80J 5 A. C. 342—49 L. J, P. O, 49=23 

W. R. 479=42 L. T. 103. 

(25) [1877] 2 En. D. 422=25 W. R. 777=46 

L. J. En. 721=37 L. T. 27, 
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Reference may also be made to Vasu~ 
■deva Mudaliar v. Srinivasa Pillai (26), 
-and in re Paha 'Yeshioant Desai (27). 
Unless, therefore, there is a clear infccn- 
■tion to the contrary, the Court is bound 
to give the same effect to O. 21, R. 50, 
Civil P. C., as O. 4:8'A, R. 8 has in 
Bngland. 

In Jivraj Paloobbai Patel v, Bhagvaii" 
das Gordkandas (1), which is the only 
decided case to the contrary there is no 
reference to the case of Ellis v. Wadesofi 
•(2), and it is doubtful if the attention of 
their liordships of the Bombay High 
Court was drawn to it. The judgment 
of his LiOrdship the Acting Chief Justice 
on this point is very brief and is as 
iollows : 

1 am. however, unable to accept this conteu' 
'tiou. It really means that in a case where the 
decree is passed against a firm the estate of a 
deceased p.xrtuer other than the partnership 
assets would practically remain entirely exempt 
from the liability to satisfy the decretal debt 
unless, of course, the partner has been served 
with a summons of the suit. That is a position 
which does not appear to me to be juet nor does 
it appear to have been contemplated by sub- 
R, (2). I am slow to accept the construction 
suggested on behalf of the appellant which in-* 
volves such a result. Further, I do not think 
that on the wording of sub-R. (2) that construe- 
tioQ is proper. That sub-rule provides that 
where the decree- holder claims to be entitled to 
'Cause the decree to bo executed against any per- 
son other than such a person as is referred to in 
-sub-R. (i), Cls, (b) and (c), as being a partner in 
the firm, he may apply to the Court which 
passed the decree for leave to execute it. It 
seems to mo that the wording of the rule is 
wide enough to cover the case of a deceased 
partner, and leave could bo given as ag.ainst the 
.legal representatives of a deceased partner. 

There is no indication in this judgment 
why the Legislature should have inten- 
ded to depart from the English rule which 
had been judicially recognized and if so 
why appropriate words were not used in 
O. 21, R. 50, Civil P. G., to express such 
^intention. 

Rule 4 of O. 30, which has been made 
so much of in the arguments before the 
(Court has also not been referred to or 
relied on in this judgment. I have 
already dealt with the meaning to bo 
attached to this rule, and I have attemp- 
ted to show that this rule has not the 
effect of making the legal representative 
of a dead partner ipso facto a party to 
the suit. On the contrary the rule 
. suggests that the legal representati ve is 

(26) [1907) 30 Mad.~42G=Ul l.^A. 136=17 M.L, 
J. 4-14 (P.C.) 

,(27) [1911] 35 Bom. 401=11 I. C. 014=13 
Bo(n« L* 


not a party to the suit though he may, if 
he so wishes, apply to be made a party. I 
can find nothing in this rule to lead 
to the inference that it was enacted for 
the purpose of departing from the English 
Law. The only object which appears to 
me as the probable object with which this 
rule was enacted was to make the pro- 
cedure under O. 30 conform to that in 
England except with regard to partners 
living outside the jurisdiction of the 
British Courts, and to remove any doubts 
or difficulties which had arisen and may 
arise in consequence of the interpre- 
tation put upon S. 45, Indian Contract 
Act. The rule commences with the 
words “notwithstanding anything con- 
tained in S. 45 of the Indian Contract 
Act....” Though under S. 263, Indian 
Contract Act, a partner may recover a , 
debt due to the firm and give a valid 
discharge for it, at least one High Court 
had held that in view of S. 45, Indian 
Contract Act, not only all the living 
partners in the firm, but also the legal 
representative, of a deceased partner 
should join in a suit for recovery of the 
debt due to the firm and all the High 
Courts had further unanimously held 
that though a suit may, in the first in- 
stance, be instituted by the partners 
living at the date of the suit alone, the 
legal representative of any partner who 
died pending the suit was, however, 
necessary party to the suit. 

The same objection or difficulty was 
likely to arise in a suit filed on behalf of 
the firm. If it was a suit on behalf of 
the partners of the firm, it was open to 
argument that the legal representatives 
of at least all such partners who bad died 
pending the suit should be made parties 
to it. In like manner though a partner 
of a dissolved firm has the right to apply 
parbnersbiiJ funds on payment of the 
debts of the firm, it in a suit against the 
firm, the Hving partners whether known 
or unknown are deemed to be parties to 
the suit. The same difficulty might have 
been raised as to the joinder of the legal 
representative of a partner who died 
pending the suit in order to render the 
partnership property liable for tlie debt 
and had to be prevented. And R. 4, in 
my opinion, goes no further than to 
declare that the legal representative of a 
dead partner is not a necessary i)arty to 
the suit provided, of course, the parties 
are otherwise properly represented. 
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In this connexion an argument was 
advanced at the Bar and which I should 
have referred to earlier and that is this 
that sub-K. (2) of E. 4 throws an obligation 
on a legal representative to apply to be 
made a party to the suit if such legal re- 
presentative wishes to protect his interests 
and that if he fails to do so, ho may be 
proceeded with in execution. This again 
is, in my opinion doing violence to the 
language used. It is the plaintiff who 
comes to Court for i*elieE and the obliga- 
tion is on him to see that proper persons 
are on the record as defendants. Any 
option given to a legal representative to 
apply to be made a party to the suit 
cannot shift this obligation from the 
shoulders of the plaintiffs to those of the 
defendant, and more so, when the defen- 
dant is not the person primarily liable 
but one who may not know either about 
the liability or of the suit to enforce it. 
If the plaintiff is content with enforcing 
the decretal claim against the partnership 
property or against living partners, he 
need not join the legal representative of 
a deceased partner. If, on the other 
hand, he considers that he may not be 
able to realize the decretal amount by 
either means, he has the machinery given 
to him under O. 30, E. 1, Civil P. C., to 
call for the names of the partners and if 
BO advised to join the legal representative 
of a partner who may have died before 
or ponding suit. If he lies on his oars he 
has to thank himself. 

With all respect I see no reason why 
the words used by the Legislature in 
O. 21, E. «^0, should not according to the 
well recognised canon of construction 
emphasized in the leading case of the 
Bank of England v. Vagliano{,'2,H), receive 
in this case their natural meaning, and 
more so, when such meaning is consistent 
with that put upon similar provisions of 
English Statute by the Court of Appeal 
in England long before they wd*re adopted 
by tho Indian Legislature. 

For these reasons I respectfully dis- 
agree with tho view that tho legal re- 
presentative of a deceased partner who 
was not made a party to tho suit may be 
proceeded against under O. 21, E. 50, 
Civil P. O. 

Lobo, A. J. C. — I agree with the dis- 
senting judgment just i^ronounced by my 
learned bro ther Rupeband. The grounds 

(ae) [1891] A. C. 107=^55 J. P. G76=60 D. J, Q, 
B. 145=30 W. R. 657=04 L. T. 353. 


on which I do so are elaborated in my 
dissenting judgment in Eevision Applica* 
tion No. 98 of 1924 which has occasioned 
this reference to the Pull Bench. To 
what I have there said, I do not think I 
could usefully add. With the greatest 
respect for my learned brothers Tyabji 
and Barlee, JJ., whose judgments I have 
carefully read I am unable to agree with 
their conclusions. It seems to me that* 
these conclusions involve an interpreta- 
tion of the plain language of O. 21, E. 50 
and O. 30, E. 1, Civil P. O., unwarranted 
by the recognised canons of construction* 

R.D. Reference answered. 
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Kincaid, J. C., and Barlee, A. J. 0. 

Sahib Dino and others — Accused — ^ 
Applicants. 

V. 

Emperoi — Opposite Party. 

Criminal Eevision Application No. 203 
of 1926, Decided on 29th September 1926, 
from an order of the Sub-Divl. Mag., 
Eohri, dated 19th July 1926. 

(а) Criminal P. C., S. 62G (8)—AppUcaUon. 
under stih-S. (8) for adjournment — Trial Court 
can pass anclallary orders swch as an order 
under Criminal P. C., S. 117 (3). 

After an application is made to a Court under 
S. 526 for adjournment to enable ao accused 
person to apply for transfer of the case, the Court 
does not become incompetent to make anoillaiy 
orders not affecting the merits of the case, such 
as requiring an accused to eJcecute a bond 
under S. 117 (3) : 3 S. L. R. 155 and I S. L. R. 

Cr. 35, Dtss. front', 31 Cal. 715 Rel, on. 

[P 160 O 1} 

(б) Criminal P. C.. S. 117 (S)^Order under — 
Cotirt must record reasons, 

Barlee, A. J. C. — It is incumbent on a Court 
to state reasons in writing for an order under S. 
117 (3). Merely stating that it is passed ‘ on 
account of emergency *’ is nob sufficient. 

[P 150 C il 

Motiratn Idanvial — for Applicants, 

T. G> Elpkinston — for the Crown. 

Kincaid, J. C. — Although the applica- 
tion has been argued at some length, the^ 
facts underlying it are quite simple. 

Early in December last year four 
zemindars appear to have made state- 
ments to the learned Sub-Divisional 
Magistrate of Eohri with the result that 
on the 14th of December 1925, the learn- 
ed Magistrate issued non-bailable war- 
rants and arrested two men Sahibdino 
and Khanan, now the Applicants Nos, 1 
and 2, At a Utter date the appUoantP 
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^o. 3 Motan, the brother of Applicant 
No. 1, was arrested. In February, 1925, 
'the applicants applied to have'an adjourn* 
^ent from the learned Sub-Divisional 
Magistrate on the ground that they 
were about to make a transfer applica- 
tion to a higher tribunal. Thoy did not 
seem to have made the application until 
May 1926. It was made to this Court 
and was rejected. The case thereafter 
.proceeded before the learned Magis- 
trate* 

On the I6th July 1926, the applicants 
made a fresh application to the District 
Magistrate of Sukhur for the transfer of 
the case. Finally they approached this 
Court for the transfer and this applica- 
tion is still pending. After the applica- 
tion for transfer to the Judicial Commis- 
sioner's Court, the learned Sub-Divisional 
Magistrate adjourned the case. He, how- 
ever, issued an order on the 19th of July 
1926, under S. 117 (3) of the Criminal P. 
O. By that order he directed the three 
applicants to execute a bond in the sum 
of Rs. 1,000 to be of good behaviour dur- 
the course of the enquiry pending against 
them and also to give each two sure- 
ties jointly and severally responsible for 
'the like sum and for the like 'period. 
The sureties were to be respectable land- 
holders of means, able to control the 
applicants during the course of the 
■enquiry against them. As the applicants 
were unable to furnish the securities 
required they were sent to jail. They 
were, however, released afterwards by 
this Court when the transfer application 
came before it. 

As we understand it the learned plead- 
er’s argument is this : The learned Sub- 
Divisional Magistrate was bound to post- 
pone the case directly the accused notified 
to the Court their intention to make an 
application for transfer under S. 526, 
«ub-Cl. (8). The subsequent px*oceedings 
after the accused had notified their inten- 
tion to make such an application were 
invalid and wore made without jurisdic- 
tion. Since the order under S. 117, 
Criminal P.C., was made after the accused 
had notified their intention, it was 
invalid. 

The first question then which needs 
our consideration is whether after the 
notification of an intention to apply for 
a transfer by the accused to the Court, 
all subsequent proceedings are invalid. 
This' proposition is not based upon any sec- 
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tion of the Criminal P. C. It finds support 
in two judgments of this Court, namely, 
Croton V. Waoo (1) and Emperor v. Shewa 
Uka (2). The decisions, however, of the 
learned Judges of this Court were based 
upon the ruling reported as Queen- 
Empress V. Gayitri Prosunno Ghosal (3), 
but that decision has been expressly 
differed from in the case of Joharuddin 
Sarkar v. Emperor (4). There the learned 
Judges observed as follows : 

If in laying down that owing to a refusal to 
grant an application for postponement purpor- 
ting to be made under S. 526 all the subsequent 
proceedings are necessarily illegal, it was inten- 
ded by Stevens and Haringbon, JJ, -that such a 
dictum should be of general application, then we 
must respectfully beg to diSer from them. It 
seems to us that such an interpretation of the 
law might have disastrous effects on the adminis- 
tration of justice as it would lie in the power 
of every accused person to delay and thereby 
possibly defeat justice by intimating to the 
Court that he intended to move the High Court 
for a transfer, no matter how frivolous, ground- 
less or illusory the application might be. In the 
cases of Kishorl Qir v. Ram Narayan Otr (6) 
and Queen‘ Empress v. Virasami (6) it seams to 
have been held that an application- -for transfer 
should be made with due diligence or at the 
earliest possible time. We think that unreason- 
able delay or total abstention from moving the 
High Court might well be taken account in 
considering the bona tides of the accused in noti- 
fying bis intention to the trying Court. 

The learned Judges then took the view 
that where the application was not a bona 
fide one under S. 526 of the Criminal P.O., 
but merely a pretence, there was no real 
intention to make an application under 
this section. With the greatest deference 
for the Judges who decided the case in 
Croton V. Naoo (1) and Emperor v. Shewa 
Uka (2) I consider this to be the correct 
view of the law. I think that if the 
transfer application is rejected by a 
higher tribunal, and if in the interval the 
learned Magistrate has taken evidence, 
it would be anomalous to hold that he 
had no jurisdiction to take it. 

We are, however, not compelled to 
refer this matter to tho Full Bench as 
suggested to us by the learned iJleader 
for the applicants, because in our judg- 
ment the-applicants’ contention fails on 
other grounds. When the accused had 
notified his intention to make tho trans- 
fer application to this Court, the learned 
7lj Cioorjl s’ L. R7“Cr. 3^^9’Cr. L. J. 274. 

(2) [1909] 3 S, L. R. 155=4 I. 0. 379= 10 Ct 
I,. J. 570. 

(3) [1868] 15 Cal. 445. 

(4) [1904] 31 Cal. 715=8 C. W. N. 910. 

<5) [1904] 8 C. W, N. 77. 

(6) [1896] 19 Mad. 375=6 M. L. J. 195. 
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Magistrate did postpone the case. He 
took no further, evidence and there- 
fore he complied with the provi* 
sions of S. 526 sub-Ol. (8). It is 
true that under S. 117 sub Ol. (3) he 
directed that the accused should execute 
a bond pending the completion of the 
enquiry. That, however, was not an 
order in the course of the enquiry itself. 
It was merely an ancillary direction as to 
the custody of the accused pending its 
completion. To clarify the argument we 
would put it in other way. Let us 
assume that the accused were in Jail at 
the time their intention to apply for the 
transfer application was notified it would 
hardly he contended that the learned 
Magistrate had no power to release them 
on bail while they wore making their 
application for transfer in the higher 
Court. Yet if the learned pleader’s 
argument be correct, the learned Magis- 
trate having ceased to have any jurisdic- 
tion would be as incompetent to oi’der 
their release from Jail as to order their 
commitment there. I think, therefore, 
that the contention of the learned pleader 
that the learned Magistrate had no juris- 
diction to pass an order under S. 117 (3) 
is not a sound one. 

We must next consider the order on the 
merits, and we must see whether the 
learned Magistrate Iiad sufficient grounds 
on which to order the accused to execute 
the bond under S. 117 (3). The only evi- 
dence or information that the learned 
Magistrate had before him was his report 
from the Sub-Inspector of Police. It was 
hardly a deposition, for its substance was 
not recorded in English by the learned 
Magistrate himself. It was taken down 
in the vernacular by his serishtadar and 
we only have the translation of its con- 
tents before us sujiplied by the learned 
pleader for the applicants. In that re- 
port the Su})-Inspoctor Mr. Jass^ram said 
that the applicants were badmasbes and 
reputed thieves. They formed a gang of 

whom Sahib Lino was the bead 

They did no other work but that of com- 
mitting thefts. So far it is quite clear 
that there is nothing in the report which 
would justify an order under S. 112 (3): 
for those facts were really the grounds 
upon which the learned Magistrate was 
proceeding when he took measures under 
S. 112 of the Or. P. C. The Sub-Inspec- 
tor went on to say that after the ap- 
pli cants had been released on bail, there 


was a report against them of having com- 
mitted a theft. If they were allowed bo^ 
continue on bail during the pendency of 
the proceedings against them there was 
a probability of a’breach of the peace be- 
ing committed as they were great thieves. 
Upon this information the learned Magis- 
trate passed the order at page 7 of the- 
papor-book. He wrote: 

Tfc becomes now necessary that an order under 
S, 117 (3) should be passed against the accused 
on account of emergency*. 

There is, however, no emergency in* 
dicated in Jessaram’s report. All that 
he said was that the accused were habi- 
bitual theivesand that there was a proba- 
bility of their committing thefts and a- 
report that they had done so when on 
bail, 

In another part of the learned Magis- 
trate's order he observed that Mr. Jessaram. 
had stated on oath that the applicants 
were likely to cause an imminent breach 
of the peace and were likely to commit 
offences immediately. But Mr. Jessaram. 
did not say anything quite like that. Ho* 
said nothing about the imminent breach, 
of the peace and he said nothing about 
likelihood of the accused to commit 
offences'immediately. We think that the 
learned Magistrate has taken an extrema 
view of the evidence before him and wOr 
therefore, set aside the order passed un* 
der S. 117 (3). We direct that the ao* 
cused should continue to be on bail untili 
the disposal of the enqiry under S. 112. 

The bonds executed by the applicants 
and by the sureties under S. Il7 (3) 
should be cancelled. 

Barlee. A. J. C. — It appears to me 
that the order made by the learned Sub- 
Divisional Magistrate does not really 
fulfil the requirements of S. 117, sub'OI 
(3). That sub-clause made it inoumbant 
on him to state his reasons in writ- 
ing for his opinion that there was likely 
to be a breach of the preace or the com- 
mission of an offence. It was necessary 
for him to show that he had given proper 
consideration to the evidence but he 
merely stated his conclusion without 
stating the reasons on which it was 
based. All that ho has said is that he 
passed the order “on account of emer-l 
geucy." For the reasons we have to go to 
the statement of the Sub-Inspector and we 
do not think that it is enough to support 
the conclusion that there was in fact a. 
a state of emergency. 
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As to the point of law I am not pre- 
parerl to admit that a Magistrate has no 
jurisdiction to pass any order, after an 
application has been made to him for an 
adjournment, to enable an accused person 
to file an application for transfer. The 
words used in S. 526 01. (8) are “the 
Court shall adjourn the case." It is 
clearly necessary for the Magistrate to 
make an order for that purpose; and any 
other orders which be thinks necessary, 
provided that he does not continue hear- 
ing evidence on the merits, or does not 
pass any decision on ' merits of the case 
before him. 

An order under S. 117, Ol. (3) doss not 
appear to me to be an order on the merits 
of the case. Mr. Motiram relied on the 
decision of Kennedy J. C., in N athoomal 
V. Emperor (7). He contended that a 
Magistrate is not entitled to make any 
order prejudicial to the accused person 
after the application for transfer has been 
made. But what the learned Judicial 
Commissioner said was this, that a Magis- 
trate must take care that he passed no 
final or penal order against an applicant 
until the applicant has had a reasonable 
opportunity of demonstrating, by making 
an application for actual transfer, that 
his intention did really exist. The learn- 
ed Judicial Commissioner was obviously 
referring to an order on the merits of the 
case. The actual question which is now 
before us was not before him. If the 
learned pleader's interpretation of the 
section be correct, a Magistrate can have 
no more jurisdiction to make an order in 
an accused’s favour than any order 
prejudicial to him. 

On the merits, I agree with the order 
proposed by the learned Judicial Commis- 
sioner. 

R.D. Order accordi nrjU/ . 

(7) A. 1. R. 19:26 Sind 137=20 S. L. R. 54. 
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Lono, A. J. C. 

0(Hcial Receiver and anothe> — Plain- 
tiffs. 

V. 

Hussain Eal "yiahomed — Defendant. 

Original Civil Suit No. 43 of 1026. De- 
cided on 25th October 1926. 


Ztlnxltati&i}, Act, Art. 75 — Mortgage bond — 
Principal to be repaid in two years — Interest to 
be paid monthly — Default in payment of interest 
entitling mortgagee to recover whole amount on 
demand — Dimitation starts when demand is 
made. 

Where a deed of mortgage provided ; “I shall 
repay the principal amount within two years and 
the creditor shall receive the same when I do so. 
If after the expiry of two years the creditor allows 
me to retain the money of his own accord or at 
my request, then too X shall pay interest at the 
same rate of 12 annas per cent per mouth and 
return the above principal amount whenever the 
creditor will demand it. But if I fail to pay the 
fixed interest in any month punctually at the 
stipulated time as above, then there will be a 
breach of this promise and in that event I shall 
pay back all the money together with interest 
in respect of which default is made when he 
demands even before the expiry of the above 
period. 

Held : that in case of default of payment of 
interest every month the mortgagor was under 
an obligation to repay the principal amount with 
interest only when the mortgagee demanded such 
repayment : 0 S. X,. i?. 00, Bel. on. [P 154 C 2] 

Kodumal Eekhraj — for Plaintiffs. 

Isardas Udharam — for Defendant. 

Judgment. — On 3rd October 1919, 
corresponding with 8th Asoo, 1976, the 
defendant in this suit executed in favour 
of one Amanmal Ladhomai a duly regis- 
tered mortgage bond (Ex. 9) for a sum of 
Rs. 6,000 bearing interest at 12 annas per 
cent. The bond recites that the consi- 
deration therefor is re-payable within 
two years and that the interest is pay- 
able at Rs. 45 per month. The security 
for the bond was a plot of land with 
building thereon hearing Survey No. 46, 
Survey-Slieet C/1 Machi Miani Quarter. 

Amanmal Dadhomal was in 1919 
doing a flourishing business in piecegoods 
in the name and style of Tulsidas Aman- 
mal. He was also guai'antee broker of 
Messrs. Lyon Lord & Co. With tho fall 
in exchange towards tlie end of 1919 and 
during the year 1920 Amanmal Ladhomai 
got into severe financial difficulties, his 
liability to Messrs. Lyon Lord & Go. 
alone amounting to several lacs of rupees. 
To ease the situation between himself 
and his principals Amanmal pledged by 
way of equitable mortgage with Messrs. 
Lyon Lord A Co. various properties and 
mortgage bonds inter alia tho mortgage 
bond in suit. 

On 3rd September 1921 Messrs. Har- 
cbandiii A Co., on behalf of Mossrs. Lyon 
Lord A Co., addressed a letter. Ex. 13, to 
tho defendant informing him that the 
mortgage bond in suit bad been deposited 
with their clients by the mortgagee by 
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way of equitable mortgage and that pay- 
ments in respect of principal and interest 
should, therefore, be made only to their 
clients. On 6th January 1922, Amanmal 
Ladhomal, through his pleaders, Messrs. 
Hupchand & Co., addressed a notice to the 
defendant disputing the equitable mort- 
gage of the bond in suit with Messrs. 
Ijyon Lord & Co., and stating that any 
payments made to them against the mort- 
gage bond would be at the defendant s 
risk, Ex. 54, Later Amanmal Ladhomal 
was adjudicated an insolvent and a dis- 
pute arose between the Official Receiver, 
as representing the estate of Amanmal 
Ladhomal, and Messrs. Lyon Lord & Oo., 
regarding the equitable mortgage of the 
insolvent’s properties referred to above. 
An application under S. 4 of the Provin- 
cial Insolvency Act was filed before the 
Insolvency Court by the Official Receiver. 

There was ultimately a compromise 
into the details of which it is not necessary 
for me to enter. It is sufficient to state 
for the purposes of this case that Messrs. 
Lyon Lord & Co.’s lien over the mortgage- 
deed in suit and certain other properties 
was confirmed. On 9th October 1925 
the Official Receiver executed in favour 
of the Manager of Messrs. Lyon Lord & 
Co. a general irrevocable power-of- 
attorney (Ex. 10), authorizing them to 
realize the said properties and bonds on 
terms contained in the said document. 

On 26bh October 1925, Messrs. Har- 
chandrai & Co., on behalf of Messrs. Lyon 
Lord & Co., called upon the defendant to 
pay the amount duo by him under the 
mortgage-bond with interest and threat- 
ened that on failure to do so Messrs, Lyon 
Lord & Oo. would proceed at once to sell 
the property to realize the amount duo 
under the power of sale without the 
intervention of the Court reserved in the 
mortgage-bond (Ex. 5). 

On lObh November 1925 Messrs. 
Wadhumal Co., on behalf of the defen- 
dant, replied (Ex. 6) that the mortgage 
claim had been paid up long ago to 
Amanmal Ladhomal and that the defen- 
dant did nob owe any amount. They 
stated that the bond had remained with 
Amanmal Ladhomal “through an over- 
sight.” 

On 14th November 1925 Messrs. Har- 
chandi’ai and Co. informed Messrs. 
Wadhumal & Go. that Messrs. Lyon Lord 

Co. were taking steps to sell the mort- 
gaged property (Ex. 7). On 23rd Novem- 


ber 1925 Messrs. Wadhumal 8c Co. replied 
by their letter Ex. 8 contending that 
Messrs. Lyon Lord & Co. had no right to 
sell the property and that they would do 
so at their risk. They also pressed for a 
copy of the mortgage-bond. On 2nd De- 
cember 1925 an auction-sale of the mort- 
gaged property was advertised by a 
firm of auctioneers under instructions 
from Messrs. Lyon Lord & Oo. for 12th 
December 1925 (Ex. 48.) 

Messrs. Wadhumal & Co., on behalf of 
the defendant thereupon issued handbills 
informing the public, inter alia, that the 
mortgage claim had ceased to exist, the 
money having been paid long ago (Ex. 17). 
The property was auctioned on 12th De- 
cember 1925, and realized a net amount 
of Rs. 3,432-8-0 (Ex. 49). The amount 
due on the mortgage-bond, inclusive of 
interest less a sum of Rs. 300 alleged to 
have been paid towards interest, was 
Rs. 9,163-4-0. After giving credit for 
Rs. 3,432-8-0 realized by the sale of the 
property Messrs. Lyon Lord & Go., 
through their Manager Mr. Greenfield, 
filed, on 9th January 1926, the present 
suit against the defendant for recovery of 
Rs. 5,730-12-0, the balance due on the 
mortgage-bond. The Official Receiver 
was joined as a co-plaintiff. 

Various defences to the claim were 
raised by the defendant and were on 20tb 
April 1926 embodied in the following 
issues : 

I- What was the consideration of the alleged 
mortgage-bond ? (covers para. 3 of the written 
statement). 

2. Was the said mortgage-bond duly attested ? 

3* What interest has the defendant in the 
mortgaged property ? 

4. Was the sale authorized and properly con- 
ducted ? (covers para> 7 of the written state- 
ment). 

5. Can the defendant raise the above pleas in 
this suit ? 

G* Has the Plaintiff No* 2 any tight to file this 
suit ? 

7. What amount, if any, is now due from the 
defendant under the said bond ? 

8. Is the claim or any part thereof barred by 
limitation > 

9. General. 

The defendant was required to supply 
particulars in regal'd to Issues Nos. 6, and 
8 and in obedience to the order filed the 
following particulars on 12th August 
1926. 

He Issue No, 6 : Plaintiff No. 2 is not 
the recognized agent within the naeaning 
of O. 3, R. 2, Civil P. O., and R. 4, 
ch. VI, Rule Book, page 93. 
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He Issae No. 8 : The suife ia time-barred 
under Arts. 75 and 116 o£ the Dimltation 
^ct. 

I will first dispose of Issue No. 5. It 
has been contended for the plaintiffs that 
the pleas embodied in Issues Nos. 2 to 4, 
cannot be raised by the defendant in the 
present proceedings ; that the defendant 
if he desires to contest the validity of the 
mortgage-bond and the legality and pro- 
priety of the sale of the mortgaged pro- 
perty effected under the power of sale 
reserved to the mortgagee by the mort- 
gage-deed must file a regular and sepa- 
rate suit to do so. 

The argument appears to bo sound. 
Mr, Issardas who appeared for the defen- 
dant did not cross-examine the witness 
called by the plaintiffs to prove the exe- 
cution and attestation of the bond or the 
validity and bona fide of the sale by 
Elaintiff No. 2 of the mortgaged property. 
In his closing arguments Mr. Issardas ex- 
plained that he had not done so because 
he conceded Mr. Kimatrai's proposition 
that the pleas involved in Issues Nos. 2 
to 4 did not really arise in this suit. 

I must, therefore, bold on Issue No. 5 
that the defendant cannot in this suit 
raise the pleas involved in Issues No. 2 
to 4. No finding is, therefore, necessary 
on these issues. 

I now next proceed to deal with Issue 
No. 1 as to the consideration for the 
mortgage-bond. (After discussing the evi- 
dence the judgment proceeded). My answer 
to Issue No. 1, therefore, is that the 
consideration for the mortgage-bond was 
Bs. 6,000. 

With regard to Issue No. 7 it follows 
from what I have said above that the 
amount now due from the defendant 
Under Ex. 9 after giving him credit for 
Rs. 300 paid as interest and Rs. 3,432-8*0 
realized by the sale of the mortgaged 
.property is Rs. 5,730-12-0 as claimed by 
the plaintiffs in the suit. 

As regards Issue No. 0 it is contended 
that if there is any decree against the 
defendant it should be in tavotir of the 
Plaintiff No. 1, the Official Receiver, and 
i»ot in favour of Plaintiff No. 2, 

On a consideration of Ex. 57, the terms 
of the compromise between the Plaintiff 
No. 1 and the Plaintiff No. 2, a compro- 
mfse Sanctioned by the Court, and con- 
sidering, too, that both the plaintiffs 
•are actually before the Court, I am of 
opinion that any decree passed against 


Sind 153 

the defendant should b© in favour of 
Plaintiff No. 2. 

There remains for consideration the 
issue of limitation. 

The defendant’s position is that ac- 
cording to the evidence of Amanmal and 
the plaintiff’s case, default under the 
bond was made by him (the defendant) 
in November 1919, when he failed to pay 
Rs. 45 the interest payable for the first 
month after the date of Ex. 9. Accord- 
ing to the defendant limitation then 
began to run and this suit to recover 
from the defendant personally the balance 
due on the mortgage-bond Ex. 9 should 
have been filed, in order to be within 
time within six years from November 
1919. Having been filed in January 
1926, the suit is time-barred. 

For the plaintiffs it is argued that the 
question of limitation depends on the 
terms of the mortgage-bond Ex. 9, That 
Ex, 9 clearly provides that in case of 
default of payment of interest every 
month the mortgagor is under an obliga- 
tion to repay the principal amount with 
interest only when the mortgagee de- 
mands such re-payment. That no demand 
having been made by the mortgagee the 
six years’ period of limitation began to 
run from 3rd October 1921, when the 
principal amount became payable under 
the bond and that, therefore, the suit 
filed in January 1926, is quite within 
time. 

The relevant Clause in Ex. 9 reads 
as follows : 

I shall re-pay the priocipal aoxouut within 
two ye.ars and the creditor shall receive the 
same when I do so. If after the expiry of two 
years the creditor allows me to retain the 
money of his own accord or at iny request then 
too I shall pay interest at the same rate of 
12 annas per cent, per mouth and return the 
above principal amount whenever the creditor 
will demand it. Hut it I fail to pay the fixed 
interest in any month punctually at the stipu- 
lated time as above, then there will be a breach 
of this promise aud in that event I sh.all pay 
back all the money together with interest in 
respect of which default is made when be 
demands even before the expiry of the above 
period. 

Now in tlio first place on my findings 
of fa^t in this case the question of limi- 
tation does not really arise. I have 
found as a fact that the defendant paid 
Amanmal a sum of Rs. 300 as interest on 
the principal amount duo under the 
mortgage-bond on 27tb Nahri 1977/2nd 
January 1921. Under S. 20 of the Limi- 
tation Act a fresh period of limitation 
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began to rxin from that date ; and as it 
is common ground that the period of 
limitation applicable to this case is 
f) years, the suit filed in January 1926 is 
T^ithin time. 

Apart from this, however, I am con- 
vinced on a perusal of the authorities 
that in this case the period of limitation 
did not commence to run till 3rd 
October 1921, when the principal amount 
liayable tinder the bond became due. 

That a sharp conflict of authority 
exists between the High Courts of 
Allahabad and Madras on this point is 
apparent on a perusal of a series of cases 
decided by these two High Courts : Gaya 
Din V. Jhumin Lai (1), Panchain v. 
Ansai' Husain (2), Nathi v- Tarsi (3), 
Shih Dayal v. Mcharhan (4; and Kanhai 
V. Amrit (5), support the contention of 
Mr. Isardas who appeared for the de- 
fendant. On the other hand, Narna v. 
AiJiT^iani Atfi^nn (6) and J^Xiithict Gh-cttiar 
V. V enkatasahharazala Naida (7) are 
cases which are entirely in favour of 
the contention put forward by the 
plaintifis. 

Referring to this conflict of decisions 
their Lordships of the Privy Council in 
the case of Pancham v. Atisar Husain 
(2), referrel to above, which came before 
them on apjieal state as follows : 

TUeir Ijor;lj-hip3 arc fully alive to the seri- 
ousness of the view .so taken by the High Court, 
eiupUasizecl and perhaps extended as it has been 
by a later Full Bench decision to the same 
effect {Shib Dayal v. Meharban (4)]. Moreover, 
upon the correctness of it there has been in 
different High Courts of India a sharp conflict 
of judicial opinion. It is accordingly manifestly 
desirable thar. as soon us may bo, this Board 
should finallv pronounce not onlj- upon the 
question whether the principle of the two deci- 
sions above referred to is correct but also upon 
the further question whether, even if it is, these 
decisions gave any application to a proviso 
framed as is that now in suit. 

So fat* as thi^ Courb is concerued I 
have licen unable to find any roporfced 
case which relates to a mortgage-bond 
and the question of limitation which 
arises in consequence of the insertion in 
;t mortgage* bond of a clause such as wo 

“ (Ij ClOL^J 37 All. 46o’=r 28"l. C.“9ib = Ts 

A. L. J. ">10. 

(2) A I. R. 1921 All. 290 = 13 All. 590 on ap- 

peal A. 3. R. 1926 P. C. 85=48 All. 457. 

(3) A. 1. R. 1921 All. 192=43 All. 671. 

(4) A. I. R. 1923 All. 1=45 All. 27 (F. B.). 

(5) A. I. R. 1025 All, 499=47 All. 552. 

(G) [1916J 30 Mad. 981=4 Ij. W. 77=31 M.L.J. 

865=35 1. C. 480=(191G) 2 M. W. N. 125. 

(7) A. 1. R. 1920 Mad. 100=49 Mad. 403w 


have in Ex. 9 and to which I hav® 
referred above. The reported decisions 
to which I have been referred relate 
either to instalment bonds or instalment 
decrees and turn lai*gely on the language 
of Art. 75 of the First Schedule of the 
Limitation Act, e. Kimatrai Kashiram 
V. Wadero Sher Maho^ned Khan (8), 
Yishindas 'Wadhuram \»IIot07nal DitO" 
mal (9), Phawandas Ferromal v. Mengh- 
raj (10) and Bahadur v. Gelomal (11). 

I feel, however, that a true solution 
of this difficult question of law so far as 
it arises in this case is to be found in 
two passages in the judgments of 
Crouch, A. J. C., and Pratt, J, C , who- 
decided the case of Yishindas Wadhu- 
ram v. Hotomal Ditomal (9). In the* 
case in question Crouch, A. J. C., states 
as follows : 

It would, of course, be quite easy to draw 
a bond iu such a form that the creditor would 
not get an immediate right to sue for the prin- 
cipal unless he elected to do so. 

He proceeds to illustrate his meaning 
by an example. In the same case 
Mr. Pratt, J, C., stated : 

In Kashiravi v. Pandu (1*2) Jenkins, C. J., 
pointed out that instalment decrees should be so- 
drawu up as to make it clear that the rights oon* 
sequent in default depend upon a positive eleo* 
tion by those in whose interests they are in* 
tended to be created. A similar provision 
could be mad«? by appropriate words in bonds 
creating an obligation to pay successive sums 
of money. If the stipulation as to default does 
not come into operation unless and until the 
obligee elects to enforce it then there is, as 
pointed out in Klmatrai v. Wadero Sher Mah 0 ‘ 
med Khan (3), an alternative contract. 

The clause contained in the bond Ex. 9, 
and which I have set out above in 
extenso is to my mind just such a clause 
as is contemplated in the two passages 
from the judgment in Yishindas Wadhw 
ram v. Hotomal Ditomal (9) which I have 
quoted. The mortgagee had to make a 
positive election before he could proceed 
to enforce by suit the default clause in 
the bond. The words are : 

I shall pay back all the money together 
with interest in respect of which default is 
made when he demands. 

I hold, therefore, on Issue No. 8 that 
the suit is within time. 

The result is that there will be a 
decree in favour of Plaintiff No. 2 against 
the defendant for Rs. 5,730-4-0 with 

^(8> [1914] 8 8. L. R. 63 = 25 I. C. 9^ 

(9) [1916] 9 S. L. R. 90=31 I. C. 479. 

(10) [1918] 11 S. L. R. 120=45 I. O. 324. 

(11) [1920] Id S. li. R. 128=69 I. C. 607. 

(12) [1903] 27 Bom. 1=4 Bom. !>. R. 638. 
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interest at six per cent thereon from date 
of suit till payment and costs. 

G.B. Suit decreed. 
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Rupchand Bilaram, A. J. O. 

David Sassoo7i & Co. Ltd, In the 
matter of. 

Insolvency Petition No. 122 of 1925, 
Decided on 24th November 1926. 

Contract Act, S. 264 — S. 264 applies 
both to old and new customers but does not apply 
to the case of dormant partner. 

The expression “ persons dealing with a firm ’’ 
equally applies to old and to new customers of 
the firm but only to such of them as have dealt 
with the firm on the assumption that the person 
whom they wish to hold liable was a partner 
in that firm. [P 155 , c 2] 

Before the applicability of S. 264 is attracted 

ID anj’ particular case, the onus is on the 
claimant to prove that a parson whom be wishes 
to hold liable, as a partner was ostensibly a 
partner in the defendant firm at the date of the 
of ii’Ctioa, but whan such parson was only 
a dormant partner in the defendant firm or in 
other words was not known to the public to have 
been a partner therein before his retirement, it 
13 not possible for the claimant to lead evidence 
to prove th.at such a person was ostensibly a 
partner of the defendant’s firm at the date of 
the cause of action and therefore S. 264 does not 
app^' to the case of dormant partners; 17 Bom. 

B. 762. not Foil,, 9 Mad. 492 and 5 Bom. B.R. 
»66. Foil, [P 156, C 2. P 157. C 1] 

S. 2G4 applies in favour of both old and new 
customers of a defendant firm provided, of 
course, that in the case of new customers they 
knew of the existence of the fir-u by repute and 
acted on such repute. [P 157, G 1 ] 

expression “persons dealing with the 
. equally applies t5 persons dealing with 

it for the first time after it- dissolution. 

tP 157. C 13 

So far as new customers, who rely merely on 
the evidence of repute, are concerned, tho re* 
quiretneats of tho section would be sullicieutly 
complied with if the ostensible or the retiring 
partner, as the case may be, gives public notice, 
of the revocation of his authority to l>i repre- 
sented by the other members of the firm, but 
lu ca*^e of oM customer?^ a more sx^ecific 

iiotice is necessary and so far as they are con* 
corned, S. 2G4 is not intended to be an e.vh lus- 
tn e oxposi tiou on Ihe^iuostiou of notice, 

[P 157, C 11 


others or as a matter of fact it may be com 
mitted by a person who is not a partner but a 
mere agent and his authority need not be 
special or explicit, [p C 1] 

The act of a partner who gives notice that bis 
firm has suspended or is about to suspend busi- 
ness is prima facie a joint act on behalf of all 
persons who are liable as partners in that firm 
unless they can show that they were solvent 
and able to pay the debts of the firm for which 
'yere liable. The petitioning creditors 
should in that case be required to prove express 
authority of a partner on behalf cf others to 
give notice of suspension. [P 158, Cl. 2]. 

Rhaiichand Gopaldas — for Betitioning 
creditors. 

T. G. Elphinston aud Kahimal Pahlur 
mal — for Insolvents. 

Order. — On March 26, X92G, I passed- 
an' order adjudicating as insolvents the 
firm of Javermal Harkishenlal and the 
individual Harkishenlal, son of Javermal, 
who was admittedly either the solo pro- 
prietor or one of the jiropriotors of that 
firm. The question now for considera- 
tion is, whether Dwarkadas Javermal 
and his son Doulatram or either of 
them should also be adjudicated as 
insolvents- 

Dwarkadas has admitted that be was a 
partner in the ICai'achi firm of Javermal 
Hai'kishenlal up to 16th August 1924 or 
Bhadava 2nd, 1984 but he has denied 
that he or his father Javermal formed 
members of a joint Hindu family with 
Harkishenlal at tho time this business 
was being carried on or that it was a 
joint Hindu family business. 

His case is, that Javorroal and his two 
sons separated about 20 years ago and 


(b) Provincial Jnsolvencu Act (1920), .9. G — 
ydjtidicaiion of ttco or more 2 >ero>o»i-< — Act of 
insolvency by each must be allcocA — The act may 
be Joint, 

III order to sustain a joint adjudication 
against two or more persons it is nocessary that 
some act of insolvency shall h.l^•o bjou com- 
mitted by each of tho.u. But tbo act of iusol- 
voucy may be .a joint act committed by one 
partner oa beh.aU of bi n-elf and as agent of 


worked as ordinary partners with equal 
shares: Javermal liavinga 4-annas share, 
Dawarkadas a 5 annas share and Har- 
kishonlal a 7 annas share, both in the 
business carried on by thorn at Amritsar, 
in tlio name of Javormal-Doulatram, and 
at Karachi, in tho name of Javormal- 
Harkishenlal ; that he was in charge of 
tlie Amritsar business and Harkishenlal 
of tho Karaclii business; that Javermal 
died in June 1924, and on IGth August 
1924 Dwarkadas retired from tho Karachi 
business when Harkishenlal likewise re- 
tired from tho Amritsar business, and 
that after that date each was tho exclu- 
sive iiropriotor of tho business under his 
inanagomont. Ho has. tlierefore, denied 
hi.s liability for the debts of tho Karachi 
firm and has urged that he is not bound 
by any act of insolvency committed b\ 
Harkishenlal. 
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The petitioning creditors and other 
creditors who nave appeared in support 
of this application have stoutly conten- 
ded that the brothers were joint, that 
there was no dissolution of partnership 
between them as alleged, and that in any 
case Dwarkadas having failed to give any 
inotice of dissolution, must be deemed to 
have continued as a partner in the 
Karachi firm and is liable for its debts 
and bound by the act of insolvency 
committed by Harkishenial. 

For the purpoaes of the present enquiry 
it is not necessary either to go into the 
question whether the brothers were joint 
or not or into the further question 
whether their shares were unequal. 

The burden of proving that there was 
a dissolution of partnership between the 
brothers in August 1924, was clearly on 
Dwarkadas, cf. S. 109, Indian Evidence 
Act. He has failed to discharge that 
burden. All the circumstances point to 
“the conclusion that both he and his 
brother Harkishonlal have conspired to 
defraud the Karachi creditors by setting 
up the alleged dissolution of partnership 
between them and have attempted to 
support their case by forging certain 
entries in their books. This evidence 
does not help them in the least as it 
will presently appear for even if the 
evidence was believed, Dwarkadas is 
estopped by S. 264, Indian Contract Act, 
from contending that he had ceased to 
be a partner of Harkishenlal. (The 
judgment then discussed the evidence 
relating to the above and proceeded). The 
learned Counsel for Dwarkadas has raised 
certain interesting points as to the effect 
of S. 264, Indian Contract Act. He has 
contended that this section has no appli' 
cation whatsoever to creditors who dealt 
with the firm for the first time after its 
dissolution and that in any case it has 
no application to a dormant partner who 
has dissolved partnership but has failed 
to give the required notice. 

There has been a slight divergence of 
Judicial opinion as to the effect of this 
section. It is nob necessary for me to 
enter upon an elaborate discussion on 
this point or to give any definite finding 
as to its effect, as whatever view may 
bo adopted, it appears to mo that Dwai" 
kadas cannot avoid his liability as an 
ostensible partner of the Karachi firm. 
As at present advised I am inclined to 
'the view that this section in no way 


deviates from the English rule oi estop* 
pel applicable to such cases. The ex- 
pression “ persons dealing with a firm ” 
equally applies to old and to new cus- 
tomers of the firm but only to such of 
them as have dealt with the firm on the 
assumption that the person whom they 
wish to hold liable was a partner in that 
firm. 

The English rule has been lucidly 
stated in the following passage in Lindley 
on Partnership, Book II, Chap. 2, S. 3, 
page 291, 9th edition : 

It has beea already seen that when a dormaDt 
partner retires, he need give no notice of his 
retirment in order to free himself from liability 
in respect of acts done after his retirement. The 
reason is that, as he was never known to be a 
partner, no one can have relied on his con" 
ne^ion with the firm, or, truly allege that when 

dealing with the firm, he continued to rely on 
the fact that the dormant partner was still con- 
nected therewith. 

But when an apparent partner retires, or when 
a partnership between several known partners is 
dissolved, the case is very different; for then 
those who dealt with the firm before a change 
took place are entitled to assume that no change 
has occurred until they have notice to the con- 
trary. And even those who never had dealings 
with the firm, and who only knew of its exis- 
tence by repute, are entitled to assume that it 
still exists until something is done to notify pu>>* 
licly that it exists no longer. An old customer, 
however, is entitled to a more specific notice than 
a person who never dealt with the firm at all. ^ 

The principle on which this rule is 
based is that of the estoppel of a person 
who has accredited another as his known 
agent from denying that agency, at a 
subsequent time, as against the persons 
to whom he has accredited him, by 
reason of any secret provocation iScarf 
V. Sardine (1)]. 

I can see no reason why S. 264, Indian 
Contract Act, which is based on the 
same principle should not be so inter- 
preted as to lay down the same rule as 
in England. 

Before the applicability of S. 264 is 
attracted in any particular case the onus 
is on the claimant to prove that a 
person whom he wishes to hold liable as 
a partner was ostensibly a partner in the 
defendant firm at the date of the cause 
of action. When such person was only a 
dormant partner in the defendint firm 
or in other words was not known to the 
public to have been a partner therein 
before his retirement, it is difficult to see 
how the claimant can lead evidence to 
prove that such a person was ostensibly 

(1) [18823 51 J. Q. B. 612=30 W. B. 893=7 
A. C. 350=47 L. T. 258. 
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la partner of the defendant’s firm at the 
Idate of the cause of action. 

With all respect I am, therefore, un- 
able to accept the view of Beaman, J., in 
Giouani Goi-ia v. Vallabhdas Kalianji 
(2) that S. 246 applies equally to dor- 
ment partner and agree with the con- 
trary view taken in Ramasami v. Kadar 
Bihi (3) a,nd in Greaves v. Purshotam (4). 

It is again clear to me that S. 264 
applies in favour of both old and new 
customers of a defendant firm provided, 
of course, that in the case of new cus- 
tomers, such customers knew of the exis- 
tence of the firm by repute and acted on 
such repute. 

The expression “ persons dealing with 
the firm ” equally applies to persons 
dealing with it for the first time after 
its dissolution. As pointed out by San- 
derson, O. J., in Jagat Chandra Bhatta- 
charyya v. Gunny Hajee Ahmed (5) there 
is no reason why the words “ before its 
dissolution ” should be interpolated in 
the section. 

So far then as new customers, who rely 
merely on the evidence of repute, are 
concerned, the requirements of the sec- 
tion would be sufficiently complied with 
if the ostensible or the retiring partner, 
as the case may be, gives public notice of 
the revocation of his authority to be re- 
presented by the other members of the 
firm. 

It is not possible to expect him to do 
more than to give such public notice of 
revocation of his authority to persons 
who are not customers of the firm but 
who become customers for the first time 
after revocation. 

The case of old customers is, however, 
different. It is possible for the retiring 
partner to ascertain their names and to 
inform them that he had ceased to be a 
partner. As pointed out in Chundee Churn 
Dutt V. Edulee Cowasjee Bijnee (G) a more 
specific notice is necessary in their case 
and that so far as they are concerned 
S. 264 is not intended to be an exhaustive 
exposition on the question of notice. 

My attention baa been drawn to the 
differing judgment of Kincaid. J. C., in 
the case of Ohanshamdas Parmanand v. 

E, B. Sassoon & Co. (7). But the judg- 

(2) [19151 17 Bom. D. R. 70-2=30 I. C. 801. 

(3) [1886] 9 Mad. 492. 

(4) [1903] 5 Bom. D. R. 306. 

(5) A. I. R. 1920 Cal. 271=53 Cal. 214. 

(6) [1882] 8 Oal. 078 = 11 C. L. R. 225. 

(7) A. I. R. 1926 Sind 90. 
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ment does not, in my opinion, touch the 
points at issue. In that case the learned 
Judicial Commissioner refused to go into 
the question whether the retiring part- 
ner was a dormant partner or not; as 
that point had not been raised at the 
proper time. The only material point 
which had been appealed against was 
whether the application for the issue of 
commission to examine certain witnesses 
had been rightly refused by the lower 
Courts. This evidence was not intended 
to prove that the retiring partner had 
given notice to the petitioning creditors 
of his retirement from the business bufc 
that ho had given information of his 
retirement to third persons who had 
dealings with his firm 300 miles away 
from Karachi. This evidence was only 
corroborative proof of the fact of his 
having retired from the firm and as such 
irrelevant. It was rightly excluded 
from consideration in the same way as 
the evidence of the partners themselves 
that they had dissolved partnership. 

In the present case, however, it is 
abundantly. clear that Dwarkadas was not 
a dormant partner in the firm and that 
it was generally known in the Bazaar 
and to the importing offices that both of 
them were proprietors of the two firms 
at Amritsar and at Karachi. Harkishen- 
lal signed for the Amritsar firm as its 
proprietor both before and after the 
alleged dissolution to the admitted know- 
ledge and with the consent of Dwarkadas 
and continued to do so up to the date of 
the insolvency. 

It has boon proved beyond doubt that 
both the petitioning creditors and Messrs. 
Shaw Wallace A; Go., who have appeared 
in support of it had dealings with the 
brothers before the alleged dissolution. 
(Bhanji Ex. 13 and Kanyalal Ex. 39). 
The claim of those two firms exceeds 
Rs. 60,000. There is no allegation much 
loss proof, that any specific notice was 
given to them. I hold, therefore, that 
both those firms are not atlectod by the 
alleged dissolution of the firm. 

It is not disputed that Dwarkadas is 
nob in a position to discharge their 
claims in full and as ho is indubitably 
liable for their claims he is an insolvent 
It is, therefore, not necessary for me to 
consider the further question if some of 
the other creditors of the Karachi firm 
were old or now customers and if the 
latter whether they relied on the inform 
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mation given feo them that Dwarkadas 
was a partner though it may fairly be 
assumed that it will not be difficult for 
them to assert without any fear of con- 
tradictions that they had so acted and that 
Dwarkadas'was liable for their claims. 

The learned counsel has urged that the 
mere fact that Dwarkadas is an insolvent 
is not sufficient and that there should be 
proof of an act of insolvency committed 
by him and not by his brother. Now it 
is no doubt, true that in order to sustain 
a ioint adjudication against two or more 
persons it is necessary that some act of 
insolvency shall have been comniitted by 
each of them. Mills v. Bennett (8), 
v.Hartletj {9), Dutton v. Morrison UO; 
and Hag v. Bridges{ll). But the act of 
insolvency may be a joint act committed 
by one partner on behalf of himself and 
as agent of others or as a matter of fact 
it may be committed by a person who is 
not a partner but a mere agent (Expla- 
nation to S. 6 , of the Provincial Insol- 
vency Act) and his authority need not be 
special or explicit ; Kastur Chand liai v. 
\T)hanpat Singh (12). Whether the act 
jo£ such an agent is one which binds 
others is necessarily a question of fact to 
be decided on the facts of each particular 
case. In re Mahomed Hasham and Co. 
(13) and Gopal Naidu v. Mohanlal 
Kanyalal (14). 

Whatever may be said of the effect of 
one partner absenting himself from the 
place of business as against other part- 
ners who have either never lived in that 
place or who for other valid reasons have 
temporarily withdrawn from there, as in 
the case of ill-bealth the act as in the 
present case of a partner who gives 
notice that his firm has suspended or is 
about to suspend business stands on a 
different footing. It is prima facie a 
joint act on behalf of all persons who 
are liable as partners in that firm unless 
they can show that they were solvent 
and able to pay the debts of the firm and 
for wliich they wore liable. I see no 
reason why the petitioning creditors 
sliould in that case b e requ ired to prove 

(6) * S* 55G=ld5 E, R. <188=2 

Rosa 2G9. 

f9) [1784] 4 Doug. 20. 

<10> fl810] 17 Ves. Jur. 193=1 Rose. 213, 

(11) [1818) 8 Taunt. 200=129 E, R. 3G0=2 
Moore. 122. 

(12) [1896] 23 Oal. 2G=22 I. A. 162=6 Bar. 017 
(P.O.), 

(13) A. I. B. 1923 Bom. 107« 

( 14 ) A I. R. 192C Mad. 206=49 Mad. 189. 


re (Hopchand Bilaram, A. J. G.) 1927 

express authority of a partner on behalf 
of others to give notice of suspension, 
W^hen a managing partner knows that he 
and his partners are not in a position to 
pay the debts of their firm they 
become due or in full, it is, in my 
opinion, his duty to suspend the business 
and to give notice thereof. If he fails to 
give such notice or makes payment in 
lull to some of his creditors after full 
knowledge of the state of the affairs ^ of 
his firm, he runs a serious risk of being 
charged with having given undue pre- 
ference to them. His authority to give 
notice of such suspension on behalf of 
others may fairly be implied, unless it is 
rebutted by evidence that the other part- 
ners or any of them were nob insolvents. 

I also see no reason why the same 
rule should not apply to the case of 
actual and ostensible partners alike,"^ 

I have held that Dwarkadas has failed 
to prove the alleged dissolution of part- 
nership. There is also evidence to show 
thal the acts done by Harkishenlal in 
inducing his creditors to accept S-annas 
in the rupee were persumably done with 
the consent and knowledge of Dwarkadas. 
He had nob only visited Karachi twice 
when the firm was in a tottering condi- 
tion but had sent remittances to enable 
Harkishenlal to settle. I hold, therefore, 
that the acts of Harkishenlal in inducing 
creditors of the Karachi firm to settle 
were done on behalf of Dwarkadas as 
well and were binding on birr, whether 
he be held to be an actual or an osten- 
sible partner. I, therefore, adjudicate 
Dwarkadas as a partner. 

The case of Doulatram is simple 
Though an attempt has been made to 
prove that he was a paid servant of his 
father by production of certain entries 
which are said to be forged, it has been 
proved that he was a minor when the 
business was being carried on and that 
he is now about 18 or 19 years of age* 
He is not, therefore, liable as a partner 
of the firm and not liable to be adjudi- 
cated as an insolvent. I dismiss this 
application as against him. 

In the end I must express my thanks 
to the learned pleader for the petition- 
ing creditors who has taken great pains 
in the conduct of this application and 
has helped the Court in detecting the 
forgeries committed by the two brothers* 

D.D, Order accordingly- 
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Percival, J. C. and Rupchand 
Bilaram, a. J. C. 

Khursetji Nanahhoy — Applicant. 

V. 

Emperor — Opposite Party. 

Oriminal Revision Application No. 240 
of 1926, Decided on 26th November 1926, 
against the judgment of the Addl. City 
Mag., Karachi, D/- 9th August 1926. 

Penal Code, S. 441 — Tenant at will refusing 
to vacate property — Requisite intent must he 
proved to make hi& wrongful stay punishable 
under S. 441. 

^A^here the accused was a teuant on sufferance 
who had come upon the property by right but 
had continued to remain by wrong, 

Held ; that this would not, without proof of 
intent, required to constitute the offence under 
S. 441, make his wrongful stay punishable as 
criminal trespass, Mere knowledge on his part 
that he was likely to cause annoyance would not 
by itself be sufficient. [P. 160, C. 1] 

Eewachand Vasanmal — for Applicant. 

T. G. Elphinston — for Opposite Party. 

Judgment. — The accused was put on 
his trial before the learned Additional 
City Magistrate, Karachi, under Ss. 506 
and 448, Indian Penal Code, for criminal 
intimidation of the manager or custodian 
of certain buildings called Sohrab Quar~ 
ters and for criminal trespass by staying 
in one of those quarters after ho had 
been served with a notice to vacate. He 
was acquitted on the first charge but 
convicted on the second charge and 
ordered to pay a fine of Rs. 25. He was 
also warnel that if he continued to stay 
in those quarters ho would render him* 
self liable for further prosecution. 

It appears from the judgment of the 
learned Magistrate that these quarters 
are attached to a Parsi Club building and 
were primarily intended for outside 
relatives and guests of the members of 
the Club visiting Karachi, who were 
permitted to stay therein for a period of 
8 days on payment of 8 annas per day as 
rent for use and occupation of each 
quarter. The period of their stay could 
be increased for 8 days more by the 
Secretary of the Club and at the end of 
that period they were required to vacate. 

During recent years another trust 
building known as Jebangir Bagb has 
been reconstructed and affords greater 
facilities for Parsi travellers than the 
quarters in question and, therefore, these 
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quarters are seldom requisitioned by the 
members of the Club for their guests. 
They are, however, let out to Parsi 
residents of Karachi probably subject to 
the restriction that occupants are bound 
to vacate at any time, the Secretary 
wishes them to do so. The accused is an 
old Parsi resident of Karachi and has 
been staying with the permission of the 
Secretary of the Club in one of these 
quarters from December, 1925. Por the 
15 days of December he paid Rs. 2*8*0 
only to the responsible authorities of 
the Club, for 31 days of January he paid 
Rs. 5-0*0 and likewise for the month of 
February and March he paid Rs. 5 a 
month. The entries in the books show 
that the amounts were paid by him as 
rent for each month. 

In March 1926 a report was made by 
the then custodian of the quarters to the 
Secretary that the accused was a 
nuisance to the other residents and that 
he should, therefore, bo removed. Noth- 
ing definite seems to have been decided 
at that time. On 8th April, 1926, the 
complainant who had assumed duties of 
the custodian in place of the former 
custodian, went over to the quarters and 
informed all the occupants including the 
accused that they would have to vacate 
unless they obtained recommendatory 
notes from the members of the Club. It 
is alleged that on this, the accused got 
annoyed and used threats to the custodian 
which formed the subject-matter of the 
first charge and on which he has been 
acquitted for want of reliable evidence. 

It also appears that in consequence of 
■what transpired at that time, the accused 
was served with a notice by the Secretary 
requiring him to vacate the quarter but 
he declined to do so claiming to be a 
monthly tenant and, therefore, not liable 
to be ejected, in view of the provisions of 
Bombay Rent Act or at any rate without 
a month’s notice. It is this refusal on 
his part to vacate the premises which 
has been made the foundation of the 
second charge. 

The learned Magistrate came to the 
conclusion that the accused was not a 
monthly tenant but a permissive occu- 
pant whose occupation was terminable at 
once and that on such termination b© 
became a trespasser. The learned Magis- 
trate also was of the opinion that the 
accused was a nuisance to the other 
occupants. 
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!Now ■unlike several sections of feke 
Oode where rfienz r&a consists in inten- 
tion or knowledge S. 441 requires that 
the accused should either unlawfully 
enter upon property of another or having 
lawfully entered thereon continue to 
remain unlawfully with intent thereby 
to intimidate, insult or annoy the person 
in possession of such property or with 
intent to commit an offence. The^ onus, 
therefore, lies on the prosecution to 
prove the requisite intent. Assuming for 
the moment that the accused was a tenant 
on sufferance who had come m the 
quarter by right and had continued to 
remain by wrong this would not without 
proof of the requisite intent make his 
wrongful stay punishable as criminal 
traspass. Mere knowledge on his part 
that he was likely to cau^se annoyance 
would not by itself bo sufficient, unless 
the evidence of such knowledge coupled 
with the other facts was such as to lead 
the Court to infer therefrom the requi- 
site intent. The learned Magistrate does 
not seem to have applied his mind to 
this aspect of the case and has given no 
findings as to the intent with which the 
accused bad continued to stay on the 
premises. The finding that the accused 
was a nuisance to the co-ocoupanfes was 
by itself of no consequence whatsoever. 

Now on the one hand, there seems to 
be no evidence in the case to show that 
the accused had stayed there with the 
requisite intent, on the other, all the 
circumstances point to the fact that his 
intention in staying on was either that 
he bona fide believed that he had a right 
to sta 7 and that he could not be ejected 
without process of law or because he 
found it impossible to get other lodgings 
and could not, therefore, shift. 

■We think, under the circumstances, 
the conviction cannot possibly be main- 
tained. We accordingly set it aside and 
order that the fine, if paid, should be 
refunded. 

j_Y. Cotiviction s6t aside. 
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Bupchand Bilaram, A, J. G. 
Doongersi Avchar — Plaintiff. 

V, 

Haribhoy Pragji and others — Defen- 
d&nts« 

Original Civil Suit No. 9 of 1925, De- 
cided 'on l6th February 1927. 


(a) Hindu Ztaio — Joint family — Partition — 
Son can sue for pariHon in life time of father, 

A Hindu son has » an unrestricted right to 
institute a suit for partition of coparcenary pro- 
perty during the lifetime of his father ; 5 AH. 

430 • 31 Cal. Ill ; A. I. R. 1922 Pat. 96 and 16- 
Bom. 30 Foil. 160, C 21 

(6> International Law-Oourt cannot pass a 
decree against a person, subject of- foreign 
Government, which cannot be enforced against 
him. 

It is a fundamental principle of international 
jurisprudence that a sovereign of a country^ act- 
ing through tne Courts thereof has no jurisdic- 
tion over any matters with regard to which ho 
oannot give effective judgment or which he 04n 
render effective only by interfering the 

authority of a foreign sovereign or ' the jurisdic- 
tion of a foreign Court. Effective judgment 
means a decree which the sovereign under whose 
authority it is delivered, has, in fact, tha_ power 
to enforce against the person bound by it, and 
which, therefore, his Courts can, if he chooses 
to give them the necessary means, enforco 
against such person. CP 

Dipchand Chandumctl — for Plaintiff. 

Kalunval Pahlumal — for Dafandants. 
Order, — This is a suit by a Hindu 
govarnad by fcha Mitakshara Daw against 
his father, uncles and cousins for parti- 
tion of property alleged to be joint 
Hindu family property partly situated 
within the jurisdiction of this Court and 
partly in a Native State. 

Two preliminary issues have beoQ 
raised as to the maintainability of the 
suit as framed. 

~ The first issue is as to the right of the 
plaintiff to sue in the lifetime of his 
father. It is not disputed that accord- 
ing to the view of the Allahabad, Mad- 
ras, Calcutta and Patna High Courts a 
Hindu'son has an unrestricted right to 
institute a suit during the lifetime o6 
his father. Jogitl Kishore v. Shib Sakai] 

(1), Subba Ayyar v. Ganasa Ayyar (2), 
Rameshwar Prosad Singh v. Lachrm 
Prosad Si7igh (3) and Digambar Mahton 
V. Dhanraj Maht07i (4). The only re^ 
triction imposed by the Bombay High 
Court on the son’s right to maintain 
such a suit is that he should do so with 
the consent of his father [Apaji Narhar 
Kullcarni v. Ramchand^'a Raoji Kulkarnt 
(5)] . This was a Pull Bench decision to 
which Sir Charles Sergeant, O. J., Bar- 
ley, Candy and Banade. JJ., were 
ties. Banade, J., however, dissented 

(1) 1.18833 6 All. 430=(1883) A. W. N. 10® 

(F. B.). 

(2) C18953 18 Mad. 179. 

(3) [1904] 31 Gal. 111=7 C. W. N. 688. 

(4) A. I. R. 1922 Patna 96=1 Pat. 361. 

(5) [1892] 16 Bom. 29 (F. B.). 
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from the view of the majority and took 
the same view as that of the other High 
Courts. In the present case the father 
is a consenting party and the first point 
does not, therefore, arise. 

The second issue is as to the right of 
the plaintifi* to include in this suit pro- 
perty situated in the Kathiawar State, 
and in the possession of Defendant 
No, 2, He has denied that he is a co- 
parcener with the plaintiff or his father 
and his other uncle, viz., Defendant 
No. 1 in the case. He has claimed the 
Kathiawar property as exclusively his 
own and has disowned his interest, if 
any, in the rest of the property. He is 
himself a foreigner and is in no way 
amenable to the jurisdiction of this Court. 

It is a fundamental principle of inter- 
national jurisprudence that a sove- 
reign of a country acting through the 
Courts thereof has no jurisdiction over 
any matters with regard to which he 
Icannot give effective judgment or which 
he can render effective only by interfer- 
ing with the authority of a foreign 
sovereign or the jurisdiction of a foreign 
Court. (Dicey on Conflict of Laws, 
Edition III, page 40) and an “ effective 
judgment " has been defined to mean a 
decree which Che sovereign under whose 
authority it is .delivered, has, in fact, 
She power to enforce against the person 
bound by it, and which, therefore, his 
Courts can, if he chooses to give them 
the necessary means, enforce against 
such person. (Dicey page 42). 

In the present case, it is not seriously 
contended that the decree, if any passed 
by this Court will not be effective either 
as a judgment in rem or as a judgment 
in personam as both the j^roporty and 
the person possessing it are in no way 
amenable to the jurisdiction of the King- 
Emperor. Under the circumstances, 
this Court has no jurisdiction to enter- 
tain the plaintiff’s claim against the 
property in the Kathiawar State and 
sach property must, therefore, be ex- 
cluded from the suit. 

I would, however, allow Defendant 
No. 2 to remain on the record as a pro- 
per though not a necessary party to the 
suit, but in no case will be bo permitted 
to claim a share in the property within 
Dritish India having expressly disowned 
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his right, if any therein. The case 
should now be sot down foi» hearing on 
the other issues in the case. 

G.B. 
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Percival, J. C., and Rupchand 
Bidaram, a. J. C, 

Baji Samo — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 44 of 192G, Deci- 
ded on 17th November 1926, from the 

judgment of the Addl. S. J., Hyderabad 
Sind. * 

^ {a) Penal Code, S. P2GB ^Conspiracy mau 
he established by direct evidence or presumed 
from circumstances proved-^ Specifying unlaw- 
jul act is su^^cieni—A/eans adopted by consvl-' 
rators need yiot be sped fied. 

A charge for conspiracy may be established 
either by direct evidence of an agreement bet- 
ween the conspirators, or it may be established 
by evidence of circumstances from which the 
Court ma^ raise a presumption of a common 
concerted plan to carry out the unlawful desicn • 
9 Bom. L. R. 347 ; 37 Cal. 467 : 20 C. N 

292; ^2 Cal. 1153 and A.J.R. 1926 ivi’ 

on. [P Q 2j 

The gist of the offence of criminal conspiracy 
is the agreement itself, and where the object of 
the agreement is to do an unlawful act by an 
unlawful means it is sufficient to specify tho 
unlawful object without specifying the means 
adopted by'all or any cf the conspirators to gain 
that object ; R. v. Gill, (1818) 2 .B. <fe Aid. 204. 

Rel. on. [P 163 , c 2J 

The offence of conspiracy may be complete, 
although the particular means are not settled* 
and resolved on at the time of the conspiracy. 

fP 164, 0*1] 

sfs (b) Penal Code, S. 420 — Deception may be 
practised through innocent agent — Deception 
need not be by express tcords. 

Deception may bo practised by representation 
made through .an innocent agent, and so more 
through a conspirator. [P 104, C 2] 

It is not necessary that deception should bo by 
express words and it may ba by conduct or im- 
plied in the nature of tho transaction itself. 

^ ^ [P 164, C 2] 

(c) Penal Code, S. 120 B— Omission to men- 
tion parties to the conspiracy in the charge is a 
curable irregularity — Criminal P. C., S. 537. 

Omission to specify in the charge tho persons 
who were p.arties to the conspiracy is an irregu- 
larity curable by S. 537, Criminal P. C. 

fP 165. C 2 ; PIGC, C 1] 

BoCiram Idanmal — for Appellant. 

T. Cr. El phi nsCoti — for the Crown. 

Judgment. — In this case the accused 
Haji Samo wag put on bis trial before 
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the Additional Sessions Judge. Hydera- 
bad on the following two charges : 

Firstly, that he along with others on 
or about I7th day of February, 1925, at 
Palla village, cheated Dodo Kakepoto of 
Ks. 750 by making a false representation 
that the woman Mt. Virbai 

married, and thereby committed an 
offence punishable under S. 420, Indian 

Penal Code. , _ _ 

Secondly, that between the 12th and 

I7th February, 1925, he joined in the 
conspiracy to cheat Dodo and thereby 
committed an offence punishable under 
S. 120 B, Indian Penal Code. 

He was convicted of the second charge 
and sentenced to two years’ rigorous im- 
prisonment and a fine of Rs. 1,000 ot 
which, if recovered Rs. 750 were ordered 

to be paid to Dodo. 

The case as disclosed by the prosecu- 
tion evidence was somewhat as follows : 
One Manohar, a young Hindu woman of 
Abme6ahad. who had lost her husband 
about 4 years ago was living at Bombay 
in the Vanita Visram Ashram or the 
Hindu widow’s home. There she came 
to know one Karo Kutchi and his so- 
called wife Bachi who were both 
Mahammadans. These two persons ap- 
pear to have been members of a pro- 
fessional gang who decoy young women 
for sale and appear to have taken up 
their lodging near the Ashram for the 
purpose of carrying on their nefarious 
trade. In January 1925, they managed 
to induce Manohar to leave the Ashram 
and accompany them to Karachi where 
the whole party lodged in the Bhatia 
Ashram, Karo and Bachi pretending to 
be Hindus. Though there is no reliable 
evidence, it is likely that at Bombay also 
they had personated themselves as 
Hindus. At Karachi Manohar got ill 
and wished to go back to Bombay. On 
the pretext that she was being ta^n back 
homo, she was taken by train to Hydera- 
bad where the party was joined by one 
Wali Mahomed, another member of their 
oang. From Hyderabad she was taken to 
Mirpurkbas. a Railway Station on the 
Bombay line, where she was first ^dged 
in the Kanji Katchi, probably a Hindu, 
for 2 or 3 days and thence shifted to the 
house of one Jurio Mussalman. 

Ifc is said that at the house of Jurio 
the present accused joined Kanji s party 
and arranged for the sale of the woman 
to Dodo, a Mahammadan rustic, living in 


the interior. She was then drugged and 
taken by cart to Mirpurkhas Station and 
therefrom, by train to Khadro a side way 
Railway Station on the Sind Bight Rail- 
way and thence taken to Palla village 
where Dodo resided and where on the 
I7th of February she was sold for Rs. 750 
representing to him that she was an un- 
married Mahammadan girl and the sister 
of Karo. At that time two deeds were 
purported to have been executed. One 
of them is executed by Karo himself. It 
contains recitals that the girl was one 
Virbai, daughter of Bhuro Samo Muasal- 
man by caste resident of Manro in Bhuj 
Territory ; that she had not been married 
before and was being given in marriage 
by her brother Karo. This deed was 
attested inter alia by the accused. The 
other deed purports to have been exe- 
cuted by the girl herself and bears the 
attestation of some of the witnesses to 
the first deed but not the attestation of 
the accused. 

For about three months Manohar lived 
a miserable life in the house of Dodo. 
She is said to have been kept under 
strict surveillance .and her movements 
W0r0 coiifcroll 0 d* On th© 29blj ot Aprdi 
while returning from the well where she 
had gone to fetch water, she casually 
met a Hindu named Dewan and attemp* 
ted to inform him of what had happened 
to her but as she did not know Sindhi 
she could not make herself understood 
and therefore, wrote and handed over to 
him a slip of paper (Ex. 5) in Guzeratti 
which is as follows : 

Tklanoliar Lalchand I was living in Vanita 
Visram at Bombay. Brokers have brought me 
from there. Help me. If you take me with 
you. I shall come. So much. 

This slip led to the Police investiga 
tion and to her rescue. On being quos 
tioned, Dodo stated to the Police that 
he had bought the girl for Rs. 750 on 
the representations, made to him by 
Karo and the accused that she was an 
unmarried Mahammadan girl and that 
be bad paid Rs. 750 for her on such re- 
presentations, that he did not know Karo 
but knew the accused whose assurance 
he had accepted. Karo and Bachi are 
absconding and have not been traced so 
far. The accused alone has been put on 
his trial and has been convicted by the 
Sessions Court. It might be stated here 
that the girl though considerably over 
18 years of age looked so young 
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outward appearance that she wa? 
taken by the Police to be under 18 
years and the proceedings were, there- 
fore, launched by them in the first ins- 
tance under S. 366, Indian Penal Code, 
which were subsequently altered to those 
under the present section. The accused 
has denied that he was a party to the 
removal of l^anobar from Khadro to 
Palla village and that he negotiated for 
her sale to Dodo. BCe has attempted to 
explain his presence at the time of the 
alleged sale or marriage and his attesta- 
tion to the deed by stating that on that 
day he bad bean to that village for the 
sale of his own mare and as he happened 
to be at Dodo’s house when the girl was 
being sold he attested the deed like 
other witnessess at the request of Dodo. 

This defence has no foundation in 
fact. It appears from the evidence of 
Dodo that the accused had proposed the 
sale of the girl 2 or 3 days before she 
was brought to his village and that ho 
was one of the party who brought the 
girl to the village. This finds ample 
support with evidence of Manohar who 
likewise speaks of her being drugged and 
removed from Mirpurkhas after the ac- 
cused had informed Karo that ho had 
arranged for the sale. It is again hardly 
unlikely that Dodo should have' parted 
with such a large sum of money for 
mirrying a stranger girl alleged to be a 
Samo by caste without the assurance of 
a person known to him that ho was not 
being deceived. The accused is a Samo 
by caste. He was known to Dodo and 
he is the first and the only attesting 
witness to the deed who is not related 
to Doio. We think that the learned 
Sessions Judge was right in holding that 
the accused was one of the party who 
passed off the girl to Dodo by represent- 
ing her to be unmarried and a Mussal- 
man. 


The learned pleader for the a3CU3ed 
has raised several objections against the 
validity of the conviction. Ho has urged 
that the proof of the negotiations for 
sale of the girl by the accused and his 
presence at the barter were insufiicient 
to prove the charge of conspiracy, that 
there should have been express evidence 
of the agreement to cheat, that tha 
means used by the conspirators in induc- 
ing Dodo to part with the money and the 
persons who had conspired to gain 
should have been speciuad in the charge. 


He has further strenuously contended 
that the means specified in the first 
charge was the representation made to 
Dodo that the girl was unmarried and 
assuming that this was also the repre- 
sentation alleged against the accused as 
part of the 2nd charge, there was no 
proof that the accused had made any 
such representation. 

We think that there is no substance in 
any of these pleas. 

It has been repeatedly laid down that 
a charge for conspiracy may be esta- 
blished either by direct evidence of an 
agreement between the conspirators, 
which, as observed by Earle, J., in i?. v. 
Dii§ield (l) is hardly ever adduced, or it 
may be established by evidence of cir- 
cumstances from which the Court may 
raise a presumption of a common con- 
certed plan to carry out the unlawful 
design. iJ. v. Parsons (2), 22. v. Mwdhy 
(3), 22. V. Brisao (4), Mulcahy y. Queen (5), 
Emperor v, Annappa Bharamgauda (6), 
Birendra Kumar Ghose v. Emperor (7), 
Superintendent and Remembrancer of 
Ijeqal Affairs, Bengal v. Mon Mohan Roy 
(3), Marsha Nath Chatterjee v. Emperor 

(9) , Jumo Allarakhio v. Emperor (10) and 
Kishanchand v. Emperor (11). The 
circumstances in which the girl was 
brought down to Mirpurkhas and the^ 
conduct of the accused were more than 
ample to draw a presumption of cons- 
piracy against him. It is equally clear 
that there was no obligation on tUe 
Crown to specify in the charge the means 
used by the conspirators for gaining 
their unlawful object. The gist of the. 
offence of criminal conspiracy is the! 
agreement itself, and where the object of 
the agreement is to do an unlawful act. 
and not to do a lawful act, by an unlaw- 
ful means it is is sufiicient to specify the! 
unlawful object without specifying the] 
means adopted by all or any of the cons-l 

(1) CIS5L] 5 Cos C. C. -104. 

(2) [1702) 1 Bl. & W. Sy2=0G E. R. 222. 

(:3) [ISSi] S C. & P. 2)7. 

(4) ri803J 4 K i9t 101=102 E. R. 702. 

(.5) [ISOSJ 3 ir. L. 300. 

(0) [1007J 9 Bj-n. L. R. 347. 

(7) [lOOOJ 37 Gil. 407=7 E. C. 359 = 14 C. W. 

N. 1114. 

(3) C1910J 20 C. W. N. 292=35 I. C. 999=17 
Cc. L. J. 439. 

(9) [L9l5j -12 Oil. 1153 = 21 C. E. J. 201=20 
I. C. 313 = 19 C. %V. N. 700. 

(10) [1916] 9 S. L. R. 223 = 34 I. C. 049 = 17 
Cr. L. J. 233. . 

(11) A. I. R. 1920 SiQd 171=20 S. E. R. IS 
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pirafcors to gain that object. In 2?. v. 

the defendants wore found guilty 
upon an indictment charging them with 
conspiracy “by diverse false pretences and 
subtle means and devices” to obtain 
money, and it was held, on motion in 
arrest of judgment. that,_ the gist of the 
offence being conspiracy, it was sufficient 
to state that fact and its object and not 
necessary to set out the specific pre^ 
tences. Abbott, C- J*. said . 

Tho indictment appears to me sufiicieat. The 
nisb of the offence is the conspiracy and al- 
fboucrh the nature of every offence must be laid 
^vith"rcasonable certainty U 

defendant of the charge, yet I think that it is 

suiriciently done by the present indictmeut. It 

is objected that the paiticular means and de\i- 
oJ lrl uot stated. It is. however. Possible to 
conceive that persons might meet together 
and mioht determine and resolve. that 
fSox. woTild bv some trick and device cheat 
and defraid aether, without having at that 
?ime fixed and settled what the particular means 
.^ devices should be- Such a meeting and reso- 
lution would nevertheless constitute au offence 
1 ? therefore, a case may be reasonably suggested 
in whTch tiie matters here charged would, i 
ibere were nothing more, be an offence against 

Mie law it is impossible, as it seems to me, to 
conclude that the law should require the parti- 
meins to bo set forth. The offence of 
con^iracy may be complete although the 
particular means arc not settled and resolved 
on at the time of the conspiracy. I think, 
therefore, that no sufficient grouud has been 
stated for arresting tho judgment. 

13avl6y» said . ^ 

1 am of the same opiuion. When parties have 
once agreed to cheat a p.irticular person of his 
moneys, although they may not then have fixed 
on iny moans for that purpose, the offence of 

conspiracy is complete It is therefore, not 

ne-css.u y to state the means at all m tho mdic- 
ment it being quite sufficient to charge the 
defendants with tho illegal conspiracy, which 
is of itself an indictable offence. 

The judgment of IlalcDyd. J., was to 
the same effect. 

Those observations have been referred 
to with approval in Tatjlor v. Reu (13), 
and, in my opinion, equally apply to a 
charge of conspiracy to cheat under 
S. lliO-B, Indian Penal Code. 

In the iiresent case, however, the ac- 
cused had clear notice of at least one of 
the false pretences which was said to 
have been employed in further^ce of 
the conspiracy to cheat Dodo. ibo wo 
charges cannot but be read together and 

it was clearly stated in tho trsb chai*go 

that tho girl had been re_presonted_^ 

■ /ivi I isl.s; 13. Aid. K. '■^41. 

?•> f}:296l I Q B. 25 =51 1.. J. M.C. 11=18 

Lo. O Q i5-l3 W. R. 21=15 R, 6e-71 
L. T. 571. 
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be unmarried. This representation was 
indubitably an important factor which 
operated on the mind of Dodo in parting 
with such a large sum of money. It may 
fairly be presumed that Dodo would nob 
have been prepared to go through the 
form of marriage with an unknown girl 
and to run the risk of losing bis mouey 
and being prosecuted for bigamy unless 
he was given tho assurance that she was 
unmarried. 

The learned pleader has relied on 
certain answers given by the prosecution 
witnesses in their cross-examination 
which go to show that it -was Karo who 
expressly made that representation to 
the accused. We have no doubt that 
these ausw-ers were given by the prosecu- 
tion witnesses from a desire to save the 
accused. Most of the witnesses were 
cross-examined after Dodo and the ac- 
cusoa had requested for tho permission 
to compound the case and their request 
had been rejected. Apart from this, 
there was no obligation on the Crown to 
prove that the accused had made the 
representation either expressly or by 
himself. 

Deception may be practised by repre- 
sentation made through an innocent 
agent [Z2. v. Butcher (14)J and so more 
through a co-conspirator. It is also not 
necessary that deception should be by 
express words and it may be by conduct 
or implied in the nature of the transac- 


tion itself. 

In R. V. Copeland (15) where the 
defendant had obtained money from a 
woman under the threat of an action tor 
breach of promise of marriage, he being! 
in fact a married man already, an 
ment laying as tho false pretence that he 
was entitled to maintain an action agamsb 
her for breach of promise of marriage 
was held to be good, the threat conveyed 
by him of the action for breach of pro- 
mise of marriage being suggestive of the 
fact that ho was not a married man. In 
R, V. Kerrigan (16) where in presence of 
P, K represented to B that ^ he bad a 
quantity of good tobacco and induced B 
to buy some, and P afterwards delivered 
to B two bales purporting to be tobacco 
hut containing rubbish, ' and re coverej 

(14) [1858] 8 Cox C, O. 77=7 W. R. 38=^ 
Jur. (N.S.) 1155^ 28 L. J. M. C. 14. 

(15) [1842] Cor. & M. 516. <V 

(10) [1834] 9 Cox C. C. 441 = 12 W. R. 410— 

L. T. 843=33 E. J. N. C. 71* 
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the price, K. was held to have been 
righbly convicted on an indictment charg- 
ing him with obtaining money from S 
by deceit. 

In Khoda 73iix v. Baket/a Mundari (l7) 
the complainant intending to discharge 
a zeriDOshgi mortgage for Rs. 60 paid bo 
the accused Rs. 59 in full settlement of 
that particular claim, so informed him 
at the time of payment and asked for the 
return of the relative document. The 
accused received the money and instead 
of handing over to the complainant the 
relative document duly discharged offered 
•to return to him another document which 
was oxeoutel by- the complainant and 8 
others in respect of a simple money debt. 
iPavgiter and Woodroffe, JJ., held that 
the accused had by his conduct in accept- 
ing the money with full knowledge of 
the purpose for which it was being paid, 
led the complainant to believe that he 
would accept it on the terms on which 
it was offered and that this amounted to 
a false representation. In the present 
case the accused had permitted Karo to 
make the representation in his presence 
that tha girl was unmarried, and which 
representation ho knew or must have 
known if he had applied his mind to it 
to be untrue. He not only failed to 
disabuse Dodo on that point though he 
knew that Dodo was relying upon his 
assurance and not on that of Karo whom 
lie did nob know before, but he went 
further and attested the deed. The con- 
duct of the accused was not only evi- 
dence of the agreement between the two 
conspirators bo cheat bub evidence against 
the accused of cheating under the first 
count and for which he could as well 
hav'Q been convicted. 

Again the criticism by the learned 
-pleader of the evidence of the girl is 
'hardly relevant to the issue. 

^ It is, no doubt, true that the version 
given by Manohar in the Sessions Court 
of her being in a state of somi-uncon- 
sciousness at the time of her barter is an 
improvement upon her first statement 
to the Police which shows that she was 
•drugged whon she was being transported 
from Mirpurkhas to Khadro wo aro 
inclined to believe tliat the statoraent 
made by her to the Police is more pro- 
bable than lier subsequent staboip.enb 
made in the So.s=?ions Court. Tlioiigli 
accordinc to (.lie I^fedical evi<lonco she 

(17) CiyU>J M (.'.il. UU — J C. W. N. 100(3. 
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was considei'ably over 18 years of ago, 
she was young and inexperienced and 
had fallen into the clutches of evil 
persons. Very probably she was induced 
to leave Bombay in the hope that she 
would be married to a Hindu. How- 
ever depraved she may have got in the 
company of Karo it is not likely that 
she could have been a consenting party 
to be taken off to the interior and to be 
sold to a Mahammadan rustic, that she 
may lead a life of misery with him. And 
it is highly probable that she was 
drugged before she was taken into the 
interior and once when she was there, 
she was silenced by threats that her life 
will bo put an end to, if she went 
counter to the wishes of her custodian. 
Her silence at the time of the barter is, 
in our opinion, due more to her fears 
than to any conspiracy on her part to 
cheat Dodo. The fact that she did not 
sign the deed purporting to be her deed 
is more due to the ignorance of her 
custodians that she knew how to read 
and write and to her being asked to put 
her thumb mark than to any preconcerted 
act of hers in collusion with the others, 
Her being a co-conspirator with others 
assuming it to be true again does not 
help the accused out of his guilt which 
relates to the deception practised on 
Dodo and not on the girl herself. 

It has been urged that the fact that 
Manohar could not speak Sindhi should 
have put Dodo on guard and that it may, 
therefore, bo presumed that Dodo knew 
that the girl was not a Mussalman and 
that she was not unmarried. But this 
plea is sufficiently met by the fact that 
in the deed executed by Kai'o she is 
described as a Mahammadan of Bhuj and 
not of Sind. This recital was sufficient 
to put Dodo off his guard who was made 
to believe that the girl was a Kxitchi 
ISIussalman and not a Sindhi. There 
is also the further fact that if Dodo 
suspected the girl to have been decoyed 
by tho accused or that Karo was not her 
brother it is not likely that ho would 
have parted with such a large sum of 
money as Rs. 750. Vob wo have it 
clearly jjroved by evidence even from tho 
admission of the accused himself that 
Do3o did give Rs. 750 and nothing less. 

With regard to the plea that the, 
charge was defective in so far as it did! 
not specify the persons who were pai’tio5-l 
to the conspiracy; this plea is againl 
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sufficiently cured by the provisions of 
IS. 637, Criminal P. C. Throughout the 
iproceedings the accused had clear notice 
that at least one of the co- conspirators 
was the absconding Karo. The accused 
has in no way been prejudiced by e 
alleged defect, df any, in the charge. 
Notwithstanding the very able argument 
of the learned pleader for the accused 
we are not convinced that the accused 
has not been rightly convicted of the 
charge under S. 120"B, Indian ena 
Code. The appeal, therefore, fails. 

With regard to the question of sen- 
tence. we are inclined to accept the 

learned pleader’s arguments that the 

sentence of fine of Rs. 1.000*0-0 in addi" 
tion to the two years' rigorous imprison- 
ment is much too severe and that as the 
accused cannot pay such a heavy fine it 
means his detention in prison for a 
farther period of 12 months. Of the fine 
if recovered Rs. 750 have been ordered 
to be paid tc Dodo. We are not aware 
if Dodo received any money from the 
accused preliminary to his agreeing to 
compound the case with the accused or 
not. If he did he cannot get the amount 
twice over. Under any circumstances 
he has his ordinary remedy against the 
accused. We, therefore, think that the 
fine may well be reduced by the amount 
which, if recovered, is payable to Dodo. 

We accordingly confirm the sentence 
of imprisonment but reduce the fine to 
Rs. 250 only and direct that in default 
of payment of fine he should undergo 
further rigorous imprisonment of six 
months. 

In the end we wish to draw the atten- 
tion of the Committing Magistrate to 
the extreme desirability of dating the 
deposition of witnesses as they are re- 
corded. A good deal of the time of this 
Court was wasted in ascertaining whe- 
ther the ex'imination-in-chief and the 
cross-examination of each of the witnesses 
had been recorded on the same day or 
on different dates and in finding out 
if the answers given by the prosecu- 
tion witnesses in cvoss^samination ware 
due to anything having transpired bet- 
ween the time, which had intervened. 
It was only after a fortuitous reference 
to the diary of the case that it was 
discovered that the examination'in chief 
of most of the witnesses bad been re- 
corded some days before their cross- 
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examination and that in the interval the 
parties had attempted to compromise the 
case. This to a certain extent accounted 
for favourable answers being given in 
cross-examination. The dating by tbe 
learned Magistrate of parts of the deposi- 
tions only was misleading. Wc trust 
that the learned Magistrate will be more 
careful in future and will see that the 
depositions recorded by him on different 
dates are properly dated. 

G.b. Sentence reduced. 
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Rupchand Bidaram and Lobo, a. 

Emperor — Prosecutor. 

V. 

Saidu and others — Accused, 

Criminal References Nos. 265, 268 and 
270 of 1926, Decided on 14tb December 
l926, made by the Dist. Mag., Karachi. 

Criminal P. C., Ss, 118, 120 and l^S—Suspect 
undergoing imprisonment on the date of order 
under S. 118— .S, 120 (1) comes into operaUon 
and no order for his detention canbepassMttu 
hts release — On the date of order under 5. 118 
suspect undergoing trial for substantive offence 
— Time granted for furnishing security p 
fore expiry of such time suspect convicted— Order 
under S. 123 should be passed— Time of deten^ 
tion runs concurrently xolth imprisonment for 
substantive offence. 

If ou the date of the order passed under 8. 139 
the suspect is undergoing imprisonment for a 
substantive offence, the provisions of 01. (IJ of 
S. 120 come into operation and the period ot 
security does not commence till the suspect has 
served out his substantive sentenoe of imprison- 
ment. He has time to furnish the required 
security up to the date on which the period or 
the security would commence and, therefore, till 
the expiry of such period no order for his deten- 
tion in prison for failure to comply with the 
order under S. 118 can legitimately be passed,- 
The proper procedure under the ciroutnstencesi 
would be not to pass the order for detention of 
the suspect .under S. 123 at once but postpone 
further proceedings under that section till the- 
suspect h.as served out the period of sentence for 
the substantive offence \ A. I, H, 1926 Bo*n, 545, 
Ilel. on. [P. 167, O. IJ 

If on the date of order under S. 118 tbe sus- 
pect is Dot UDdergoiDg imprisoomont for a 
stantive ofTenco his case does not fall within th^ 
purview of Cl. (1) of S. 120. If on that^ date tbe 
suspect asks for time to furnish the required secu- 
rity* it is open to tbe Magistrate to inquire whe- 
ther the suspect is undergoing a trial for a sub- 
stiutive ofience* and if so, it is open^ to 
refuse to grant any time for furnishing the re-' 
quired security and to take immediate action 
under S, 123, If, however, the Magistrate does 
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not make the necessary enquiry, or on making 
the necessary enquiry he does not get any defi- 
nite information, and in the exercise of his dis- 
oretion he grants time to the suspect to furnish 
security, and before the expiry of that time the 
suspect is convicted of a substantive oHence and 
sentenced to imprisonment, then neither Cl. (1) 
not Cl. (2) of S. 120 applies. In that case, the 
Magistrate should proceed to pass an order under 
8. 12S which provides for immediate detention 
in prison of the suspect till he furnishes the 
required security. This detention would ipso 
facto run concurrently with the substantive sen- 
tences which the suspect is undergoing ; A. I. R. 
1926 Sind 273, FoU, [P. 167, C. 2] 

T. G. Elphinston — for the Crown. 

Judgment. — We are afraid the effect 
of the provisions of Ss. 120 and 123, Cri- 
minal Procedure Code, is being often 
misconceived by the lower [Magistracy 
resultiog in constant references being 
made to us. 

We have three such references on board 
to-day. The procedure which a Magis- 
trate should adopt before ordering the 
detention of a suspost for failing to fur- 
nish the required security is simple 
enough. If on the date of the order 
passed under S. 118 of the Code the sus- 
pect is undergoing imprisonment for a 
substantive offence, the provisions of 
01. (1) of S. 120 come into operation and 
the period of security does not commence 
till the suspect has served out his sub- 
stantive sentence of imprisonment. Se 
has time to furnish the required security 
up to the date on which the period of 
the security would commence and, there- 
fore, till the expiry of such period no 
order for his detention in prison for 
failure to comply with the order under 
S. IIS can legitimately be passed. The 
proper procedure under the circumstances 
would be that indicated in Emperor v. 
Nana Ecimji (l). The Magistrate 

should nob pass the order for detention 
of the suspect under S. 123 at once but 
postpone further proceedings under that 
section till the suspect has served out 
the period of sentence for tlie substan- 
tive offence. And in order to secure the 
attendance of the suspect in Court on tho 
date of his release the Magistrate should 
request the Jail authorities to inform of 
the probable date on which the suspect 
is to be released after serving bis sub- 
stantive sentence and to intimate to 
them that the suspect is to bo produced 
before the Court on that day in connexion 
with th e furth er T>r oc eedings u nder 

(1) A. I. R. 1926 Boro. 045. 
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S. 123, Criminal Procedure Code, unless 
before that date he has furnished the re- 
quired security. The Magistrate should 
take such further precautions as he con- 
siders desirable to secure the attendance 
of the suspect before him on that or such 
other date on which he may fix the 
hearing. 

If on the date of order under S. 118 
the suspect is not undergoing imprison- 
ment for a substantive offence his case 
does not fall within the purview of 
Cl. (1) of S. 120. If on that date the 
suspscb asks for time to furnish the re 
quired security, it is open to the Magis- 
trate to inquire from the Police authori- 
ties whether the suspect is undergoing a 
trial for a substantive offence, and if^so, 
it is open to him to refuse to grant a*ny 
time for furnishing the required security 
and to take immediate action under 
S. 123 of the Coda. If, however, the 
Magistrate does not make the necessary 
inquiry, or on making the necessary en- 
quiry he does not get any definite infor- 
mation, and in tho exercise of his discre- 
tion he grants time to the suspect to 
furnish security, and before the expiry 
of that time the suspect is convicted of 
a substantive offence and sentenced to 
imprisonment, then in view of the re- 
cent Pull Bench ruling of our Court in 
Emperor v. Ahmed (2) neither Cl. (1) uor 
Cl. (2) of S. 120 applies. In that case 
the Magistrate should proceed to pass an 
order under S. 123 which provides for 
immediate detention in prison of the sus- 
pect till he furnishes the required secu- 
rity. This detention would ipso facto 
run concurrently with the substantive 
sentence which tho suspect is undergoing. 
In order to avoid any doubt being raised 
as to the question whether tho two sen- 
tences are to run concurrently the Magis- 
trate will 1)0 well advised to give express 
direction on that point which ho is even 
otherwise competent to do under the 
provisions of S. 397 of the Code which, 
as now recently amended, treats tho de- 
tention of a suspect under S. 123 as sen- 
tence of imprisonment. If these instruc- 
tions are followed there will be no occa- 
sion for such constant references to this 
Court. 

In view of the above remarks, we allow 
Reference No. 263 of 192G, Crown v. 
S'lidu.. as in this case the order under 
“iTTA.^T.' K. ij2<5 bmd 273 = 20 8. L. K. 103 
(F. B.). 


Emperor v. Saidu 
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S. 118 was made on the 24fch of July 
1926, and time was granted to the sus* 
pact to furnish security up to 26bh of 
August 1926. It was during that in- 
terval that the suspect was convicted of 
a substantive offence and sentenced to 
rigorous imprisonment for 12 months. 
The proper order in this case is that the 
period of his detention under S. 123 is to 
run concurrently with the period of his 
substantive sentence and we order ac- 
cordingly. ^ 

In Criminal Reference No. 263 of 192(), 
the suspect Lashkaran and Ali Murad 
had both been convicted of substantive 
offences and sentenced to imprisonmon^t 
hpfore the order passed under S. 11b. 
And we accordingly set aside the order 
passed by the learned Magistrate under 

S 123 and ot'dor that he should com- 
municate with the Jail authorities to in- 
timate to him when Lashkaran and All 
Murad are likely to be released from 
prison, and that he should make proper 
arrangements for the attendance of the 
suspect in Court on that date or such 
other subsequent date which he may fix 
for further proceedings under S. 123 un- 
less before such date the two suspects 
furnish the required security. 

In Criminal Reference No, 270 of 1926 
again wa find that the order under S. IIS 
is dated the 4th of February 1926. The 
suspect was convicted of a substantive 
offence and sentenced to imprisonment 
ou the 2Gth of February 1926. The time 
allowed to him for furnishing security 
expired on the 2nd of March 1926, 
Under the circumstances the period of 
his detention under S. 123 will run con- 
currently with his sentence for the sub- 
stantive offence. We accordingly allow 
the roforence and order that the suspect 
ho detained In Jail for that period unless 
ho gives the required security before that 
date. 

O li. Uefcrence aecej^ted. 

A. I. R. 1927 Sind 168 

De Souza. A. J. C. 

N. r£. Mirchandani — Applicant. 

V. 

special hand Acq^tisition Ofneer, 
K(l rachi — Opponent . 

Civil Roforonco No. 206 of 192o. Deci- 
ded on 2:Jrd Dcjamber lOdo. 


Dakd Acqk. Officer 1927 

{a) hand Acqulsilzott Act, S. 23 — l?ese- 
dential quarters — Basing value^ on hypothetical 
rent tnerely. is not enough — Opinion of experts, 
price paid for adjacent lands and prospects of 
profits are thiyigs to be considered. 

The methods of valuation of land acquired 
under Act 1 of 1391 may be classified under 
three heads : (1) the opinion of valuators or ex- 
perts, (2) the price paid within a reasonable time 
in bona fide transactions of purchase of the 
lands acquired or the lands adjacent to the land 
acquired and possessing similar advantages, 
and (3) a number of years’ purchase of the 
actual or immediately prospective profits from 
the lands acquired. It is generally necessary 
to take two or all of these methods of valuation 
in ordfc'r to arrive at a fairly correct valuation. 
Exact valuation is practically impossible, the 
anoroximate market value is all that can be 
aLned at. QP. 169. C. 2] 

In the case of residential property to arrive 
at the market value solely ou the basis of 
hypothetical rent may work grave injustice to 
the owner. An attempt should be made to 
arrive at an approximate value with reference 
to each of the three methods above indicated : 
11 C. ir. N. 875 and 31 Bom. 436. Bel. on. • 

CP. 170. C. 1] 

Evidence as to the rents actually paid by 
bona fide tenants about the period of the 
notification should not be excluded, nor should 
the reut be calculated as a mere multiple 0 ^^“® 
carpet area without reference to the amenities 
of the tenements. CP* 

(6) Evidence Act, S. llS^Land acquisition 
—Claimant Is >iof estopped from showing pro- 
per value though he had shown less value in 
former precsedings of other nature. 

Claimants are not precluded, in laud acquisi- 
tion proceedings, from proving by evidence of 
sales and purchases that their laud was wortn 
considerably more than that given by them lu 
some other proceedings, or that their valu^lon 
was iu fact an under-estimate. [P. 171. C. IJ 

(c) Layid Acqulsitioyi Act (1894), S. 23 — Pr/ce 
paid by claimant should be considered — Depre- 
elation, if any, should be shown by Govery^meyit. 

The price piid by the claimant within a few 
years of the acquisition should be taken 1^^® 
consideration while awarding compensation ana 
if the Government relied ou a depreciation, it is 
for them to prove the extent of depreciation \ 
13 Bom. 184 : ^1. I. R. 1022 Bom. 399 and A.T.R. 
1924 Dom. 36*2. Ref. CP* l'<2. C. 1. 2J 

(d) Layid Acqxusition Act, S. 29 —AdvayUaoe 
to be galyied by scheme for which the land ts 
acquired is yiot to be coyisidered. 

Upon a compulsory acquisition of property 
the Seller is entitled to the value to him of the 
property in its actual condition at the time c* 
expropriation with all its advantages and 
all its possibilities excluding any advantage due 
to the carrying out of the scheme for the 
pose for which the property is compulsorily 

acquired : *1. I, li. 19*25 P. C, 91, Foil. . 

[P. 172. C. 2J 

Kimatrai and Tolasi tig — for 

T. G. FAphinston and Dipchand 

ChanduniaJ — for Oppoueub. 
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Judgment. — This is a refereuco by 
the Special Land Acquisition Officer, 
Karachi of proceedings held before him 
an conneKion with the acquisition of a 
certain plot of land Survey No, 40*A, 
Survey Sheet B 7, Hambagh Quarter, 
Karachi, with buildings thereon as the 
claimant objected to the amount of 
compensation awarded by the Land 
Acquistion Officer, 

The property acquired consists of the 
entire plot of land Survey No. 40 A, 
Sheet B 7, Hambagh Quarter, with 
buildings standing thereon (1) the main 
bungalow ground floor and first floor (2) 
out'houses attached to the main 
bungalow at the south-west corner 
ground floor and first floor and (3) out 
houses ground floor only in the north 
west corner of the plot and detached 
from the main bungalow. There are two 
anotor garages one occupying a portion 
of the ground floor of out houses in (2) 
and the other in (3). 

The property is Municipal lease-hold 
jproperty granted to the original holder 
on a 99 years lease as from August 1894 
in consideration of an yearly ground rent 
of Rs. 4-12-2-th6 lease being renewable 
in perpetuity at the option of the lessee 
with no restriction as to buildings. It 
'•was purchased by one Premsing in 1898 
! who built a structure thereon with a 
ground floor and an upper floor and sold 
it in 1918 to Mr, Achalsing, pleader, 
under the sale deed (Ex. 74) for 
Rs. 27,000. Mr. Achalsing is said to have 
jonade additions and alterations at a cost 
iof approximately Rs. 12,000 and on his 
^eath his widow being in embarrassed 
circumstances sold it to one Mr. Mangha- 
vam for Rs, 50,000 in 1917 under a deed 
Ex. 73. It was purchased by the clai- 
mant from the heirs of Mangbaram, his 
son Khanchand and the widow of his 
deceased son Gopaldas on behalf of her- 
self and as guardian of her minor aons 
Parmanand and Tokeband under two 
sale*deods, Exs. 95 and 96 dated 30bli 
November 1920. for a price of Rs. 89,715 
the sale-deeds referring to a previous 
liabala or agreement for sale, dated 2nd 
March 1920. 

The claimant is a rising medical 
practitioner and after his purcliase Uo 
occupied the ground floor as his rosidonco 
and opened a disjionpaiy. Ho lot the 
first floor and a portion of the out iiouses. 
His idea in ]rai*chasing the premises 


was to establish his practice in a res- 
pectable quarter occupied mainly by well- 
to-do-persons of his own community 
with the further intention to develop 
the premises by acquiring from tbe 
Municipality sole alignment land on the 
west and building a hospital and a 
maternity home on it. He accordingly 
made an application to the Municipality 
on the 3rd March 1922, for altering and 
enlarging the premises for this purpose 
but on 23rd March 1922, tbe Munici- 
pality sent him a reply stating that no 
permission could be granted as the plot 
would come under acquisition for con- 
structing a road through Rambagh Tank 
to Burns Road. The formal notification 
for acquiring the land, however, was not 
IDublished till the 11th June 1924, 

The Land Acquisition Officer has 
awarded the claimant total compensation 
Rs. 45,542. In arriving at this com- 
putation be adopted as the basis of 
valuation the capitalization of tbe net 
income which he calculated as accruing 
from the property. He discarded in ex- 
press terms the two other alternative 
methods of valuation, viz., a comparison 
with recent sales of the particular pro- 
perty or of similar property and the 
opinion of experts ; the former because 
owing to extreme fluctimtion in the 
prices at this period in consequence of 
the boom and the slump that followed 
there was no reliable evidence as to the 
proper market value and the latter 
because in liis opinion there was hardly 
any expert evidence of value led by fclie 
claimant. It seems to me that tbe Land 
Acquisition Officer should not have so 
summarily discarded two of the three 
alternative methods of valuation. In the 
case of llarish ChunJer Neo{/{/ v. Secre- 
tary of State for India {X) tlio Calcutta 
High Court indicated the i>rinciple3 of 

valuation as follows : 

Tho methods of vulxiation of land ac<|uired| 
under Act 1 of 1S94 may bo classiflccl under 
throe heads (1) tbe opinion of valuators or ex* 
ports* {:i) the price paid withi i a reasonable 
time til bona fide transactions of purchase of thel 
lands acquired or the lauds adjacent to the 
1 vnd acquired and possessing similar advantages^ 
and (3) a number of years’ purchase of the 
actual cr immediately prospectivi profits from 
tho lands ac<| u ired. | 

It is generally ncces.^ary to take two or all of 
these methods of valxiatiou in order to arrive at 
a fairly correct valuation. r’xact valuation 
pr.icticat 1 y i inpossi ble. the approxiinu te market 
v.ilno IS ail that can bt> aiinol at. 

(l> IL O, \V. N\ 
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To the same effect are the observations 
of Macleod, J., in In re SuJchanand Guru- 
mukhrai (2). His Liordsbi p said : 

The iacorae of a property whether actual or 
imaginary is, no doubt one of the recognized 
starting points for a valuation. But it is not 
the only element to be taken into consideration. 

In the case of residential property to 

arrive at the market value solely on the basis 
of hypothetical rent may work grave injustice 
to the owner. 

It seems, therefore, that an attempt 
should be made to arrive at an approxi- 
mate value with reference to each of 
the three methods above indicated so 
far as the recorded evidence permits, 

I shall first deal with the method 
adopted by the Land Acquisition Officer 
of valuing the property on a rental basis 
with special reference to his method of 
estimating the rent. He has not taken 
into account the rents actually received 
by the claimant about the period of the 
notification. He has preferred to cal- 
culate what he calls the normal letting 
value of this property on the basis of 
rents paid by tenants in some of the 
adjoining properties in this quarter and 
arriving at a hypothetical rent of this 
property with reference to its carpet 
are! as compared with the carpet 
area of the several tenements shown in 
the schedule. 

With regard to this mode of estimat- 
jing the normal rents two observations 
may be made : (1) there is no reason to 
exclude evidence as to the rents actually 
paid by bona fide tenants about the 
period of the notification because pre- 
i^umably that would represent the actual 
'market rents at that period « and, 
'secondly, it would not be correct to 
say that rent is a mere multiple of the 
Icarpet area without reference to the 
imenities of the tenements ; nor do I 
think that carpet area by which is meant 
the area of living rooms be confined in 
the case of Indian household to drawing 
rooms, dining rooms and bed rooms to 
the exclusion of other portions of the 
house if as a matter of fact they are occu- 
pied as living rooms. What is the evi- 
dence as to the rents actually received 
by the claimant after his purchase of 
the property ? It appears that the 
vendor Khanchand Mangharam occupied 


(2) [1910J 34 Bo.-n. 466=4 I. C. 278=11 Bern. 

L. R. 117G. 


the upper storey of the building and the 
garage from January to May 1921 at 
rental of Ks. 150 per mensem for the 
upper storey and Ks. 25 for the garage. 
This is proved by the evidence of Khan- 
chand himself Hx. 91 and the receipts 
and cheques (Bxs. 92-94). From June 
1921, to August 1922 the upper storey 
and the tenement on the first fioor over 
the out-houses was occupied by Wadhu- 
mal Lekhraj Ex. 80 who paid rent of 
Ks. 150 for the upper storey and Ks. 37-8-0 
for the tenement as is shown by the 
tenancy agreement Ex. 69. From May 
1923, to September 1924, the main upper 
storey was occupied by one Kundanmal 
(Ex. 85) who paid rent of Rs. 110 by 
way, it is said, of a friendly arrangement. 
Then from October 1924, to December, 
1925, the main upper storey was let to 
one Hashmatrai (Ex. 81) at a rental of 
Ks. 150 as is proved by the agreement of 
tenancy (Ex. 67) and the counter-folio 
of the cheques (Ex. 82) and the garage 
was let to one Ishwardas Maliik at a 
rental of Rs. 22-8 per month as would 
appear from Exs. 88 and 89. Subse- 
quently additions and alterations wore 
made to the garage ' so as to render it 
habitable and it was let to one Sukhram- 
das (Ex. 81) at a rental of Ks. 35 per 
mensem. 

It is, I think, rightly claimed for the 
claimant that the average should be 
taken of the rents actually received 
during three years prior to the date of 
notification. The rent actually received 
in 1922-23 for the main upper storey and 
for the tenement on the first floor over 
the out-houses and the garage is approxi- 
mately Rs. 210 per mensem. Add to this 
the ground floor including one garage 
which was in the occupation of the 
claimant for which a rental of Ks. 175 
seems by no means excessive in compari- 
son with the rents for the first floor and 
I think the claimant’s estimate of a- 
monthly rental of Rs. 400 seems by u<> 
means extravagant. As against this 
Mr. Elphinston argued that the claimant 
is precluded from showing that the 
rental value of his property was in excess 
of Rs. 2,100 pel* annum because on 23rd 
March 1923, and 8bh March 1924, be 
had lodged regular protests with the 
Municipality against the assessment of 
the letting value of Rs. 4,200 and then 
at Ks. 2.400 by the Municipality (vide 
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Ex. 76) and the Municipality eventually 
assessed the letting value at Ks. 2,100 
per annum. Mr. Elpbinston relied on 
the dictum of Bachelor, J., in Govern* 
ment of Sombay v. Merivavji Muncherji 
Cama (3) that in the analogous case of 
applications for Probate the claimants 
should be held to the valuations placed 
by them in the schedules to their peti- 
tions for Probate of their father’s "Will 
and this must be taken as evidence of 
what the claimants thought at that time 
this land was worth at its lowest reason- 
able estimate. This general observa- 
tion, however, is qualified by the remark 
that it will not preclude the claimants 
from proving by evidence of sales and 
purchases that their land was worth 
considerably more than that given in 
the schedule or that their valuation was 
in fact an under-estimate. It is argued 
on behalf of the claimant that bis esti- 
mate of the rent in the protests he made 
was based on a misconception natural 
enough in a layman that the rental for 
purpose of Municipal assessment is cal- 
culated on the rent of premises actually 
let to tenants and not in the occupation 
of the owner. 

Turning next to the estimate of 
hypothetical rent by reference to the 
carpet area the Land Acquisition Officer 
has calculated the carpet area at 2315 
square feet. To this calculation the 
claimant has objected that certain veran- 
dahs provided with trellis work and 
fitted up with electric lights and used 
as sleeping rooms for the ladies of the 
household have been improperly exclu- 
ded. Similarly objections have been 

taken to the exclusion of certain rooms 
which he contended were also used as 
living rooms by the claimant and his 
family. It was urged that the veran- 
dahs on the west measuring 748 square 
feet, the two first floor verandahs 

measuring 252 square feet, two rooms 
measuring 103 square feet, the south- 
west corner room measuring 185 squai'e 
feet, a small room measuring 38 square 
feet and a verandah attached to the 
garage measuring 90 square feet — an area 
1416 square feet in all — has been impro- 
perly excluded and the proper carpet 
area should, therefore, have been 3731 
square feet. Allowing Rs. 10 per square 
foot for the carpet area thus calculated 
and Rg . 20 p er mensem f or the cavag e 
(3j U9Jaj id Bom. E. K. V07. 


as has been done by the Land Acquisi- 
tion Officer the gross rent even on this 
basis would be in the neighbourhood of 
Rs. 400 a month. 

To arrive at the net rent the Land 
Acquisition Officer had made a deduction 
of 13 per cent for Municipal rates and 
taxes, 4 per cent for vacancies, cost of 
collection, bad debts etc., 10 per cent 
for repairs and per cent on 9/10th8 
of costs for insurance — in all a little over 
27 per cent 1 venture to think that a 
deduction of 10 per cent for repairs and 
4 per cent for vacancies is somewhat 
excessive. I consider that 5 per cent 
for repairs and 2 per cent for vacancies 
etc., would be adequate and that to 
arrive at the net rental a deduction of 
20 per cent is all that need be made. 

On this basis capitalising the net 
rent at 20 years’ purchase which is the 
general rate usually adopted for this 
purpose it seems to me that Rs. 76,800 
is the fair valuation of this property on 
a rental basis. 

Turning next to comparison of prices 
paid within a reasonable time in bona 
fide transactions of purchase of the 
lands acquired of the lands adjacent to 
the lands acquired, Mr. Elpbinston has 
strenuously contended that the price 
paid by the claimant should not in this 
case be treated as any guide to the 
market value at the time of the notifica- 
tion because the claimant purchased at 
the height of the boom in land values 
and the notification was made at the 
depth of the slump. To prove the 
violent fluctuation in the land market 
during the years 1920-1924 a statement 
(Ex. 126) of purchases and sales of land 
in the Rambagh Quarter prepared from 
the index of sales in the Sub-Registrar’s 
office has been put in on behalf of the 
Municipality and to illustrate the state- 
ment by diagram a graph (Ex. 127) has 
been prepared. The statement merely 
gives the surface area of plots sold in 
Rambagh Quarter and the price paid 
without any clue to the nature of tho 
buildings standing on the plots. Ifc 
embraces a very largo area with varying 
amenities and dilTerent standards of 
value for lands and houses. From this 
statement the average of prices per square 
yard of lands and sold in the entire 
quarter is calculated at Rs. 138 per 
square yard iu 1920, Rs. 135 per square 
yard in 1921, Rs. 77 per square yard 
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in 1922, Rs. 72 per square yard in 1923 
and Rs. 50 per square yard in 1924 and 
ifc is urged that tbe valuation of the 
-claimant’s property at the date of noti- 
fication in 1924 with reference to the 
price bo paid in 1920 should be made at 
this proportion. It is pointed out that 
tbe claimant purchased at Rs. 155 per 
square yard and he has been awarded 
compensation at the rate of Rs, 61-8'0 
per square yard which in view of the 
above proportions, it is contended, is a 
very fair valuation. 

It seems to me that this method of 
valuing the proi^erty is not fair to the 
claimant. It may be assumed that there 
was a boom in the prices of land in 
Karachi generally in 1920 and that there 
was a serious decline in 1924. But the 
.fluctuation was not equally violent 
in every quarter of the city. It 
was most violent in quarters where 
there were speculative sales and pur- 
chases. The quarter where the claim- 
ant't house is situated was i^eculiarly 
free from speculative sales as it was 
mainly inhabited by woll-to do residents 
who owned tbe property they occupied 
and did not care to take advantage of 
tbe boom. It cannot for a moment be 
contended that the claimant bought this 
property as a speculation. He required 
it for his bona fide use and paid what he 
considered a fair market value. To show 
that the land boom and the subsequent 
slump scarcely afl'ected this quarter reli- 
ance is placed on behalf of the claimant 
on two sales in 1921, one sale in 1923 
and one sale in 1924 in the statement 
(Ex. 126), tbe sales referred to are the 
Ist and tbe 5th sale for the year 1921 
whei'e a price has been paid of Rs. 170-8 
and Rs. 172-14-0 per square yard respec- 
tively' tbe third sale for the year 1923 
where the price paid is Rs. 132 per 
square yard and tbe 3rd sale for 1924 
where tbe price paid is Rs. 15G per 
•square yard, the value in the ca^e of the 
last sale of the land alone situated in Free 
Road close to the claimant’s property ac- 
cording to the witness Kandumal (Ex. 
114) being Rs. 100 per square yard. 

In Municipal Connnissioncr for the 
Citu of Bojnhaif v. Sayed Ahdiil Ilak 
Knrmalker (4) it was indicated that the 
price paid by the claimant within a few 
vears of the acquisition should be take^a 

(4> ClSS-l] IS Bom. 131. 


into consideration while awarding com- 
pensation and in Freyichman Assistant 
Collector, Saveli (5) as well as in Govern- 
ment of Bombay v. Ismail Ahmad Hafiz 
Moosa (6) it was held that if the Govern- 
ment relied on a depreciation it is for 
them to prove the extent of depreciation. 
I am of opinion that the evidence on the 
record does not prove the depreciation 
to the extent for which Mr. Blphinston 
cootends. 

On behalf of the claimant enhanced 
compensation is claimed in view of the 
improved value of the Quarter by reason 
of Government deciding to construct the 
Secretariat and High Court Buildings 
on the Artillery Maidan in consequence 
of which the quarter would be the centre 
of future activities of Karachi. I do not 
think that the claimant is entitled to ask 
fjr enhanced compensation on this ac- 
count because the demolition of his 
bungalow is a necessary portion of the 
development of Artillery Maidan. 
It was laid down by their Lordships of 
the Privy Council in Narsinr/h Das v. 
Secy» of State (7) following Fraser v. 
City of Fraserville (8) that upon a com- 
pulsory acquisition of property tbe seller 
is entitled to the value to him of the 
property in its actual condition at the 
time of expropriation with all its advan- 
tages and with all its possibilities exclu- 
ding any advantage due to the carrying 
out of the scheme for the purpose for 
which the property is compulsorily 

acquired. 

As regards loss of practice, expenses of 
removal, etc., the compensation awarded 
by the Land Acquisition Officer seems to 
me to bo adequate. 

I do not consider that the claimant is 
entitled to claim compensation for alleged 
improvement which he estimates at 
Rs. 8,000 because there is very little evi- 
derce to prove the extent of the improve- 
ment and such evidence as has been ad- 
dneod merely shows that the improve- 
ments were in the nature of repairs to 
electric fittings, water and drainage con- 
nexions and a small verandah attached 
to the out-hous 03 . 

(5) A. I. R. 1922 Bom. 399. 

(G) A, I. R. 1924 Bora. 3G2, 

(7) A. I. R. 1625 P. C. 91=6 Eab. 69=52 I.A. 
133 {P. C ) 

(S) [1917] A.‘ C. 137=86 L-. J. P. C. 91=33 

T, L. R. 179=116 L. T. 258. 
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Taking the evidence as a whole I esti- 
mate the value of the property at 
Rs. 76,800, add to this lo per cent, for 
compulsory acquisition Rs. Il,5ii0, Rs. 
2, 000-0*0 for loss of practice, Rs. 500 for 
expenses of removal etc., Rs. 10 for trees, 
the total compensation which should be, 
and deducting Rs. 95 for capitalized as- 
sessment should be awarded isRs. 90,725. 
The balance should be paid to the claim- 
ant by the Municipality. The claimant 
states that he is entitled to interest on 
the excess compensation from 6th January 
1926, the date he handed over posses- 
sion ? Mr. Elpbinston argues that the 
Municipality is entitled to a set-oti' from 
13th May 1925, when the money was 
paid to 6th January 1926, when posses- 
sion was given. I think there is force in 
this argument and I disallow interest on 
the balance of compensation from 6th 
January 1926. 

Costs of this reference to be borne by 
the opponents Municipality. 

D.D. Order accor^.inghj. 
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PERCIVAti, J. C., ANDRUPCHAND 

Bilaram, a. j. C, 

Mahomed Abdul Majid — Accused — 
Applicant. 

v. 

Empero} — Opposite Party, 

Criminal Bail Ai^plication Ko. 273 of 
1926, Decided on Ist Novembtr 1926, 
from the order of the Asst. S. J., Hydera- 
bad, Sind. 

(rt) Criminal P. C.. S>. 33T (3) and 495—* 
S. 337 docs not control S. 498 (Perccial, J. C., 
contra Rupchand D-lxtam. .1, J. C.) 

Pcrclval, J. C . — Section 337. which is a special 
section dealing with approvers controls the 
general S. 49fc!. (P 173 C 2] 

Rupchand Bilaram, A. J. C. — Cl. (3) of S. 3S7 
should be interpreted as obligatory only on the 
Magistrate granting the p.irdon requiring hiir. to 
detain the accomplice in custody and as in no 
Way afiectiog the powers of the superior Courts. 
But the discretionary powers of superior Court 
to grant bail to approvers should be sparingly 
exercised. ti"* l'i‘4 C 2. P 179 C 1] 

(6) Interpretation cj statutes — Construction 
producing greatest harmong Lelivccn dijjercnt 
provisions of the Act should be adopted. 

It is one of the cardinal principles of intc-rpre- 
t.ation of Statutes that the construction .which 
produces the greatest barmony and tbe least in- 
consistency between difletent parts of tbe same 


Statute should prevail : Attorney-General v. 
Sillem. (1863) 33 L. J. Ex. 92, Bel. on. [P 173 C 2J. 

(c) Interpretation of statutes — Jurisdiction- 
vested in superior Courts is not to be taken atcay 
except by express words. 

The jurisdiction vested in a superior Court is 
not to be ousted except by express language 
or obvious inference from the provisions cf »• 
Statute. (P 175 C Ij 

Nadirhecj Mirza — for Applicant. 

T. G. Elphinston — for the Crown. 

P®x'cival, 3. C.— “This is an application 
against the order of the Additional Ses' 
sions Judge refusing bail to one Maho- 
med who was an approver in a case 
against certain persons under S. 489 A, 
B, C and D of the Indian Penal Code. 

The learned Additional Sessions Judge 
rejected the application on two grounds- 
that he has no power to grant bail in 
view of S. 337 of tbe Criminal P. C., and 
that, apart from the question of bis 
power, he did not consider ttlat bail 
should be granted in this case. 

My own view is tliat the opinion ex- 
pressed by the Additional Sessions Judge 
is correct, and that S. 337 of the Crimi- 
nal P. C. which is a special section 
dealing with approvers controls the 
general S. 49S. But, apart from the 
question of the power of releasing the 
approver on bail in such a case, on the 
merits also I agree with the Additional 
Sessions Judge in thinking that there is 
DO sufheient reason to release the appro- 
ver on bail in this case. I would, there- 
fore, dismiss this application. 

Rupchand Bilaram, A. J. C. — Cl. 3 

of S. 337, Criminal P. C., reads as follows : 

Such pcr:;OD. unless bo is iilrcady ou bail, 
.'^hail be detained iu custody xiutii the tcrnii- 
u.iticn cf the trial, 

I think I shall not bo doing violence 
to the language used in this clause if I 
say that it provides that the approver 
shall bo detained by tbe Magistrate 
granting the paidon, and that it only 
controls tbe powers of such Magistrate 
to grant bail and not those of a superior 
Court. 

It is one of the cardinal principles of 
interpretation of Statutes that the con- 
struction which jiroduces the greatest 
harmony and the least inconsistency bet-i 
ween diti’erent parts of the same Statute 
should prevail : AttorneyGeneral v. 
Sillem (l). Tills rule equally applies 
where the Court is called upon to 

(r/ll803l a3 I . J. Kx. 92=199 E. R. 178=^2 
H. A C. 431. 
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axamine if the general words employed 
in any one parfc of the Statute were not 
intended to be applied without soma 
limitation : Cox v- Hetkes (2). If 01. 3 
is interpreted in the manner suggested 
by me it is consistent with the provi” 
sions not only of S. 493 but also of 01. (5) 
of S. 497 of the Oode which provide for 
granting and cancellation of bail by 
superior Courts. At the same time it 
appears to me to be more consistent with 
the avowed intention of the Ijegislature 
than otherwise. The object with which 
Cl. 3 is enacted is not far to seek. Ac- 
cording to the English practice an ac- 
complice is permitted to give evidence 
in the hope of a pardon and, therefore, so 
long as be has not given his evidence he 
continues to be an accused person. Ac- 
cording to the Code as provided in Gls. 1 
and 2 of this section the accomplice gets 
his parSon as a condition precedent to 
his giving evidence which is, however, 
liable to subsequent forfeiture if the ac- 
complice misbehaves and fails to give 
true evidence. Therefore, so long as he 
has not misbehaved ha ceases to be an 
accused person. It follows that in the 
absence of any express provision in that 
behalf an accomplice is entitled to his 
immediate release as soon as he has got 
his pardon. 

Now it is indisputable that the uncon- 
ditional release of an accomplice before 
the termination of a trial is attended 
with serious risks, and is such as is likely 
to frustrate the very object of his being 
pardoned. Not only is he likely to 
abscond a.nd not appear when he is 
wanted, but there is every fear of his 
being tampered with and of his tamper- 
ing with other prosecution evidence. 
Unless, therefore, special circumstances 
exist for his being released on bail or his 
continuing to remain on bail if he has 
already been released, it is but just and 
proper that he should remain in custody. 

It is with that object in view and not 
-with the express purpose of overriding 
the provisions of granting bail contained 
in Oh. 39 of the Code, that Cl. 3 has, in 
my opinion, been enacted. It is a corol- 
lary to Gls. 1 and 2 of S. 337, and pur- 
ports to enable the Magistrate granting a 
pardon to detain the accomplice in cus- 
tody notwithstanding his pardon. 

(2) [1090] 15 A. C. 506=60 L. J. Q. B. 80=39 
W. B. 145--=17 Cox. C. C. 158 = 33 L. T. 392. 
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It, however, expressly provides that the 
fact that the accomplice has turned an 
approver shall not ipso facto mean the 
cancellation of his bail-bond if he is on 
bail. Whether such bail should be sub- 
sequently cancelled or not has been left 
untouched. And in my opinion, this 
clause goes no further and does not deal 
either with the question whether the ac- 
complice may not be released on bail by 
a superior Court subsequent to the grant 
of pardon under S. 498 or that if he is on 
bail that he may not be detained by 
order of the superior Court under S, 497, 
01.(5). 01.(3) is an aOirmative clause 

and though the use of the word “shall” 
is primarily obligatory, it is less signi- 
ficantly imperative than the expression 
“must.” And I am not prepared to hold 
that this clause means that an accom- 
plice who is in custody when he obtains 
his pardon must be detained in prison 
or that it implies the negative that he 
shall not be released from custody. If 
that was the intention of the Liegislature, 
it should have been so expressed. 

I can also find nothing in this clause 
or in any other provisions of the Code to 
suggest that the Liegislature wished to 
favour accomplices who were on bail 
bdfore their pardon or to place them on 
a better footing than those who had not 
gob such pardon. If the admission of 
guilt pubs an end to the privilege of 
being permitted to remain on bail it 
equally applies to both, and if special 
circumstances exist which make it highly 
improbable that an accomplice will not 
abscond or be tampered with and entitle 
one who was released on bail before his 
pardon to continue on bail, there is no 
reason why the same circumstances 
should not enure for the benefit of 
another who has unfortunately remained 
in custody up to the time of his pardon. 
If an extreme example is taken of an 
approver who is so dangerously ill that 
the only chance of his getting better is 
his being entrusted to the care of his 
near and dear relations. I can see no 
reason why ho should bo detained in 
custody resulting in the serious loss to 
the Grown of his evidence by death. 

It is. therefore, more consistent than 
not that 01. (3j should be interpreted as 
obligatory only on the Magistrate grant- 
ing the pardon requiring him to detain 
the accomplice in custody and as in no 
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Jway affecting the powers of the superior 
lOourts. 

This interpretation has this further 
advantage of being in conformity with 
the rule of interpretation that the juris' 
diction vested in a superior Court is not 
to be ousted except by express language 
in or obvious inference from the provi' 
sions of a Statute : Jacobs v. Brett (3), 
Oram v. Brearey (4), Chadwick v. Ball (5). 
If the alternative interpretation be ac- 
cepted and it be held that Gl. (3) is a 
special provision providing for bail in the 
case of approvers and, therefore, over- 
rides the general provisions of bail con- 
tained in Gh. 39 then in that case it may 
fairly be argued that S. 497, Gl. (5) has 
also likewise no application and an 
approver, therefore, who was on bail 
before he got the pardon cannot be re- 
arrested or detained in custody though it 
be found that there was every risk of his 
absconding and the security given by him 
was either insufficient or had been with- 
drawn. 

For these reasons I respectfully dis- 
agree with the learned Judicial Commis- 
sioner as to the legal effect of Gl. (3) of 
S. 337 though on the merits of this ap- 
plication 1 entirely agree. The dis- 
cretionary powers of this Court to grant 
bail to approvers cannot but be sparingly 
exercised. Approvers should, as far as 
possible, be kept out of temptation either 
of absconding or of being induced to 
resile from their admissions. Though by 
admission of their guilt they escape 
punishment, it is no unbearable hardship 
on them if they are detained in custody 
pending the trial of their co-accomplices. 
The approver in the present case has 
made out no grounds whatsoever for his 
release. 

I, therefore, concur that this applica- 
tion should be dismissed. 

G.B. Applicatioyi dismissed. 


<3)[1875] 20 Eq. 1 = 44 L. J. Ch. 377 = 23 

VV. R. 556=32 E. T. 522. 

(4) Cl.877] 2 Ex. D. 34G=4G L. J. Ex. 481=25 
W. R. Cy5=3G r>. T. 475. 

<5) [1885] 14 Q. B. D. 855=52 L. T. 91?=54 
E. J. Q. B. 39G. 


A. I. R. 1927 Sind 175 

Tyabji, a. j. C. 

Motankhan and others — Accused — Ap- 
pellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 198 of 1926, De- 
cided on 12th October 1926. 

Criminal P. C., S. 342 — Provisions are 
mandatory — Accused must be examined after 
cross-examination and re-examlnation’o/ prosecu- 
tion witnesses. 

Section 342 is mandatory, and a breach of 
its provisions cannot be condoned and the ac- 
cused should be examined after the prosecution 
witnesses have been cross-examined and re- 
examined and not before that stage : A. I.' R, 
1923 Cal. 470 : A. I. R. 1924 Paf. 376 ; A. I. R. 
1923 Cal. 727 and A. I. B. 1925 Bom. 170, Bel, on. 

[P. 175, C. 2, 176, O. 1] 

Motiram Idannial — for appellants. 

Partahai D. Punwani — for the Grown. 

Order . — The appellants were con- 
victed under Ss. 411, 215, Indian Penal 
Code. In the view that I have taken of 
the facts and of the trial before the 
lower Court I consider it undersirable to 
give expression to any opinion on the 
evidence that has been adduced before 
the learned Magistrate. It is dear to 
me that the provisions of S. 342, Crimi- 
nal P. G. have not been given effect to. 

The authorities are now agreed that 
S. 342 is mandatory, and a breach of its 
provisions cannot be condoned under the 
Code. 

The only matter on which the Courts 
are not in entire agreement is the stage 
at which the examination of the accused 
is to be made by the Court. It 
was argued before mo that the examina- 
tion of the accused may be held after 
the witnesses for the prosecution have 
been examined in chief. Two arguments 
in support of this contention were ad- 
dressed to me. 

(l) That the expression in S. 342, Cri- 
minal Procedure Code, is after the wit- 
nesses for the prosocution have been exam- 
ined" and that the word “examined” 
excludes cross-examination and re-exami- 
nation. I cannot '^accept this argu- 
ment. S. 137 of the Indian Evidence 
Act refers to the examination of a wit- 
ness by the party who calls him as his 
examination-in-chief, and if it had been 
tbo intention of the Legislature, that 
the examination-in-chief should bo differ- 
entiated from the cross-examination 
and the re-examination, it seems to me 
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that the expression “examination-in- 
chief” would have been used and not 
barely “examination”. 

The second argument addressed to me 
with reference to the interpretation of 
S. 3i2, Criminal Procedure Code, is 
based on the words “ before he is called 
on for his defence.” It is said that this 
exp)ession must mean ** before he is 
asked whether he is guilty or has any 
defence to offer ” under S. 255 of the 
Code. It seems to me to be clear, how- 
ever, that the words “ he is called on for 
his defence ’’ in S. 342, Criminal Pro- 
cedure Code, refer to the same stage in 
the trial as the words “ the accused shall 
then bo called ui)on to enter upon his 
defence and produce his evidence ” in 
S. 256. sub-S. (ij of the Code. This view 
was expressed by the Judges of the 
Calcutta High Court in three judgments 
wliich are reported in Promotha Nath 
Miihhopadhija v. Emperor (l), Baldeo 
Dahey v. Emperor (2) and Dibakanta 
Cixattcrjec w.Gonr Gopal Miiherjec (3) 
and'the same view was adopted on the 
same reasoning in the Bombay High 
Court in Emperor v. Nathu Kasturchand 
Marwadi (4). The reasoning shortly is 
that the examination of the accused under 
S. 312, Criminal I^. C , has to be at a 
particular stage of tlm trial ; and that 
the various sections of the Code indicate 
5his stage to be the stage at which the 
cross-examination and i*e-oxamination of 
the iJrosecution witnesses had already 
bf’eu held. I agree with the decisions 
to which I have referred. 

I have already stated that the autho- 
rities are agreed that S. 342, Criminal 
P. G. is mandatory, and it is, therefore, 
quite unnecessary for me to explain the 
purpose of S. 312, Criminal P. C. But 
there is an exposition of this purpose by 
Mr. Justice Hankin which, -if I may say 
so, seems worthy of consideration. It is 
in the following terms : 

III this country it often happens that the pri- 
eoiier is trieJ i>‘ a language, which for one rea- 
son or another, he understands but indifferently 
NS'cll, and for that reason as well a-s for other 
equally gr.\vo reasons, the intention of the 
Statute is that at a certain stage in the case 
the Court itself shall put aside all counsel, all 
pleaders, all witnesses, all representatives aud 
shall call upon etch individual accused, with 
the authority of the Court’s own voice to take 

(1) A. I. R. 1923 Cal 470=60 Cal. 518. 

(2) A. I. R. 1924 Patna 37G. 

rq A. I. R. 1023 Cal. 727=50 Cal. 939. 

(4) A. I. R. 1025 Bern. 170=50 Bom. 42. 
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advantage of the opportunity which then arises- 
to state in his own way anything which he may 
be desirous of stating. In the case of an accused^ 
who is in no difficulty iu understanding the pro- 
ceedings, a question addressed to his counsel in' 
bis hearing and answered by his counsel 
in his hearing, may perhaps be taken 
in certain circumstances as a -compliance with> 
the section. It is not a full compliance with 
the section, but 1 say nothing whatever to create 
any more trouble than is absolutely necessary 
in any case of that character. What is neces*' 
sary is that the accused shall be brought face to 
face solemnly with an opportunity given to him 
to make a statement from his place in the dock 
iu order that the Court may have the advantage 
of hearing his defence, if be is willing to make 
cue with his own lips. Now, I cannot think 
that the fact that there was a discussion with 
counsel about the number and the nature of tbe 
witnesses is tbe same thing at all hs what the 
section requires. 

It is admitted that in the present 
case tbe Magistrate has not examined the 
accused under S. 342, Criminal P. 
after the prosecution witnesses had been 
cross-examined and re-examined but 
before that stage. 1 must, therefore, hold 
that tbe trial was vitiated from tbe 
stage at which the accused ought to have 
been examined by the Magistrate. It will* 
therefore, be resumed from the stage. 

The learned pleader for the appellants 
desires me to direct that the Magistrate 
should permit the accused further to 
cross-exami-ne the witnesses for the pro- 
secution. This application should, I 
think, be made to the Magistrate. As tho 
trial is to recommence from the stage 
when the prosecution closed their case 
he may feel, himself able to grant the 
request of the accused. I have no doubt 
that whether he grants or refuses the 
i-equost he will do so for good reasons, 
which he will be in a better position to 
judge than I. 

For tbe reasons given, I set aside alJ 
the proceedings as from tho stage when 
the accused was called upon to enter 
upon his defence, including the convic- 
tion and sentence. I direct the Magis- 
trate to resume tbe trial from the said 
stage and to proceed in accordance with 
law. The accused were on bail, while the 
trial before tho learned Magistrate was 
proceeding. In this Court they have 
been granted bail afresh. They may con- 
tinue to be on the same bail as they were 
during trial by tbe Magistrate unless the 
Magistrate sees any reason to alter bis 
first decision. 

G.B. 


Motankhan V. Emperor (Tyabji, A. J. C.) 


Re-trial oideredi 
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S. 
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Tyabji, a. J. C. 

Cj. B X. 


V. Uttamchakd fTjabji. A. J. C.) Sind 177 

before mo. The witness who wa? called 
by the lat respondent gave hia evidence 
in a very satisfactory manner and I 
accep6 ib^ 


V. 

Uttamchand Respondent 11. 

Mtsc. Jucisdijtinra No. 2L0 oc 1925, 
Decided on 13th August 1926. 

(a> ArbHratbax A'A, S. 9 — ApvllcabHilt/. 

Where the submission pro^’idjs that the refer- 
aaoe shaU bs to fcvsro acbitcators aad a i arbitrator 
appointed by oae of thi pactias is duly declared 
to be the sole arbitr vtor and. ‘ha thereafter, refuses 
to act the then vacancy has to be supplied in 
aocordauce with S, 9. [p 1^73 q j^] 

(6) ArbHraeion Aci, Ss. S a id 9^Applicabilitij 
does not depend upyn whether ultitna'elp a single 
arbitrator or two are appointed. 

The applicability of Ss. 8 and Q’depsads on the 
provisions in the sabmission whether it con- 
templates the appointment of a single arbitra- 
tor or two arbitrators and does not depend on 
the question whether ultimately two arbitrators 
become empowered to conduct the arbitration 
proceedings or one. £P 179 q 

(c) Arbitration— “0lai7n time barred at the 
time of reference c<i»t form subject-matter of 
reference. 

^ A claim time-barred accoriiog to the Cimita- 

time of making the reference can 
validly fotm the subject-matter of u reference, to 
arbitration ; A. 1.12.1926 Hind 200. Diss. 

CP isi C 2J 

E. V. Castollino — for ResiJondeufc I. 

S.u,dda'imal D xg xrjtm — lor Respon- 
dent II. 

Judgment. — Tiiis is an applicabion 
by the 1st respondents that an award 
should be tiled in this Coart. The 2nd 
respondents object to the award and in 
effacb submit that it should be set aside. 
Both respxndeabs arc hruas. For conveni- 
ence I will speak of them as though they 
were individuals. Two rather important 
questions arise one having reiorance to 
the construction of blie Arbitration 
Act ; and the other to the Law of Limi- 
tation. 

The first point that arises is whether 
In the circumstance, that have taken 
place it was in the power of the ist res- 
pondents to appoint the arbitrator who 
has made the award or whether an 
application should have been made to 
the Court for the appointiuent of an 
arbitrator. The decision depends upon 
the construotiou of .Ss. S and 9 of the 
Indian Arbitration Act, 1699 (Act 9 of 
1 « 99 ). 

The facts tha b I am about to state 
have either been admitted or proved 

1927 S, 23 A 21 


In 1921 the first and the second res- 
pondents entered into a contract, the main 
purpose of which was tha sale and pur- 
chase of piece goods. The contract con- 
tained a clause (the 28th) for reference 
to arbitration in the following terms ; 

All disputes regarding this contract must 
unless amicably settled be referred to the arbi- 
tration of two Europsau merchants to be ap- 
proved by you (respondent I) at Karachi or in 
Amritsar at your (respondent I’s) option one to 
be nominated by each party. Should the arbi- 
trators not agree they will nominate an umpire 
and the award of the arbitrators, surveyors or 
their umpire shall be final and binding on us 
(respondent IT), and you (respondent II so 
maca 8o that this shall bi considered a rule of 
Court 01 Justice. All expenses of survey to be 
borne by the p.irty in default. 

The Isfc respondent alleged that there 
was a breach of the main contract on the 
part of the 2nd respondent and brought 
a suit for compensation. After the suit 
had proceeded for two years the 2nd 
respondent relied on the arbitration 
clause and had the suit stayed. I am 
informed that the suit is still pending. 

The Isb respondent then proceeded to 
give effect to the arbitration clause. He 
gave notice to the 2nd resi^ondent that 
he had appointed one Statham as his 
arbitrator and called upon the 2nd res- 
pondent to appoint his arbitrator. As tha 
2nd respondent failed to appoint his 
arbitrator the Ist respondent in accor- 
danco with the provisions of S, 0, Cl. (b) 
of the Arbitration Act, served the 2ud 
respondent with a written notice to 
apppoint his own arbitrator, and on tha 
expiry of the seven days the Isb respond- 
ent appointed the arbitrator appointed 
by himself, viz., Statham, to act as sole 
arbitrator in the reference. 

On this occasion Statham refused to 
act as arbitrator. Then tho Isfc respon- 
dent purported to appoint one Penn 
Simpkins as arbitrator and invited tho 
2nd rospondonb in tho same manner as 
before to appoint an arbitrator. The 
same course was followed and on the 
failure of the 2nd respondent to nomi- 
nate his arbitrator Penn Simpkins was 
nominated tolo arbitrator by the 1st res- 
]]ondent. There was some error as 
regards the appointment of Penn Simp- 
kins, bacause tho reference to him gave 
a wrong name instead of tho name of tho 
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2nd reapondeafc. In any ca^e Pain Simp- 
kins aUo rafased to a3b; whafcevar may 
have baan the cause of his rafusa.1 
whether bha misbaks as to the nama of 
the ^nd raspoadenb or the fact that the 
arbitrator was leaving India or both. 

Thus for the aacond time the arbitra- 
tor's office became vacant. The Ist res- 
pondent then for the third time made 
his appointment selecting Statham as 
his arbitrator for the second time, and 
for the third time called upon the 2nd 
respondent to appoint an arbitrator. He 
again failed to do so upon which Statham 
was duly apointed by the Ist respondent 
to act as sole arbitrator under 01. (b) of 
S. 9. The validity of the first appoint- 
ment of Statham as the arbitrator by the 
1st respondent is not questioned ; nor of 
the stops leading up to his becoming the 
sold arbitrator on that occasion. B.it 
what is objected to, is bha subsequent 
procedure by which at first Penn Simp- 
kins anl finally Statham (for tho second 
time) was appointed arbitrator by wiy 
of substitution and declared to be sole 
arbitrator. 

The argument that the p:ojadure 
foUovvei by the 1st respondent was not 
open to him wai put bsfora ms under 
many different forms aid aspects, bub I 
think they are all included in the con- 
sideration of the question whether where 
the submission provides that the refer- 
ence shill be to two arbitrators and an 
arbitrator appointed by one of the parties 
is duly daclarai to be the sole arbitrator 
ani bo, thereafter, refuses to act — 
whether the then vacancy has bo be 
supplied in accordance with S. S of the 
Arbitration Act, or in accordance with 
5. 9. Under 3. 8 an application has to 
be made to the Oourb. and bho Gourfc ap- 
points the arbitrator; under S. 9 the 
appointment .may be made by a party 
whether originally or by way of substi- 
tution. 

It seems to mo that when Ss. 8 and 9 
are road together it becomes clear that 
3. 8 is meant to be applied to a case 
where the reference provides for a single 
arbitrator or where the question is with 
rafoi'once to the appointment of an 
umpire or a third arbitrator. What^ is 
impertant bo note is that the question 
whether S. 8 or S. 9 applies, depends not 
upon whether one arbitrator ultimately 
acts or two, but whether the submission 
provides for the appointment of one 
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arbitrator (by the concurrence of both 
parties) or of two arbitrators (one by each 
party independently of the other). 
Most of the arguments on behalf of the 
2ad respondent disregard this decisive 
consideration. The 1st respondent did 
nob contend that on the arbitrator 
appointed by him having become sole 
arbitrator, and on his subsequently 
refusing to act or becoming incapable of 
acting he (the Ist respondent) acquired 
the right of substituting another parson 
as sole arbitrator without again calling 
upon the 2nd respondent to nominate 
his arbitrator. The 1st respondent took 
the whole proceedings as having been 
nullified by the fact that the arbitrator 
did nob act after he was appointed sole 
arbitrator. In my opinion the fact 
that Statham became the sole arbitrator 
did not prevent him from retaining (for 
tho-purposes of Ss. 8 and 9) his character 
as one of the two arbitrators nominated by 
one of the twose'-s of respondents. Not 
for the said purposes did that fact alter 
the provision of the submission that the 
reference was to be to two arbitrators 
(which circumstance attracts S. 9 of the 
Arbitration Act, and precludes the opera- 
tion of S. 8). It seems to me therefore that 
the procedure adopted by the Ist res- 
pondent was correct, and that the final 
appointment of Statham as arbitrator 
originally on behalf of the 1 st respondent 
and subsequently as sole arbitrator 
was valid and proper. 

Against the view that S. 8 applies only 
to cases where the submission provides 
that the reference shall be to a single 
arbitrator, Ol. (b) sub-S. (1) of S- 8 has 
been relied upon. The argument addressed 
to me is that Gl. (b) must apply to the 

present case even if the clause applies 
only to the appoinment of a single'arbi* 
trator inasmuch as cases such as the 
present deal with the appointment of a 
single arbitrator for the arbitrator ap- 
pointed by one of the parties is here 
mide the solo arbitrator; that (whatever 
may be the case with the rest of S. 8) 
there is nothing in this clause which 
shows that an appointed arbitrator may 
not be one of the two arbitrators 
vided for in the reference and if 01. (W 
S, 8 is applied to the fa^ts of this case it 
appears that the appointment of the 
trator could have been made (if at all) 
by the Co irS and that in no case had the 
Isj respondent any power to appoint bu 
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»fchat in the events that have happened 
the conditions required for appointment 
by the Court were not fulfilled ; so that 
in the present case neither the Isb res- 
pondent nor the Court could have ap- 
pointed. 

As I have already stated, the argu- 
imenb overlooks that the applicability of 
os. 8 and 9 depends on the .provisions in 
the submission whether it contemplates 
the appointment of a single arbitrator or 
two arbitrators. Their applicability 
doei not dopsnd on the q lestion whether 
ultimataly two arbitrators become em- 
powered to conduct the arbitration pro- 
ceedings or one. 

But since the argument was pressed 
upon my consideration I shall attempt 
to apply the provisions of Cl. (b) of S. 8 
to such a case as the present, viz., 
where though the submission initially 
provides that the reference shall be to 
two arbitrators yet ultimately only one 
arbitrator becomes empowered to act 
and the question arises how an arbitra- 
tor has to bs appointed by way of sub- 
stitution of such sole arbitrator. 

Clause (b) of S. 3 contains three condi- 
tions : 

1. That an appointed arbitrator neg- 
lects or refuses to act or is incapable of 
acting or dies or is ramivai — this condi- 
tion is ex hypothesi f-ulfilled in the pres- 
ont case. 

2. The submission must “ not show 
that it was intended that tha vacancy 
should not be supplied.'* It is admitted 
that in this case the submission docs nob 
show that the vacancy should not bo 
supplied. 

3. The third condition is that “ the 
parties do nob supply tlie vacancy. " 
The 2Qd respondent contends that the 
whole procedure adopted by the 1st res- 
pondeut is void because this condition 
has nob been fulfilled It is arguel that 
in this case it is not the fact that both 
the parties did nob supply vacancy that 
the only person who failel was the iJnd 
respondent. The futility of this argu- 
ment becomes evident as soon as it is 
definitely formulated. Tlie trutli is bliat 
hero ‘the parties” wore never intended 
initially to appoint. The provision for 
supplying a vacancy is introduced by the 
Arbitration Act. It is only by straining 
words of the Act that they can be inter- 
preted as moaning that the parties hal 
to concur in supplying tlie vacancy of 


either of the two arbitrators for which 
the submission provides. The natural 
meaning is that each party had indivi- 
dually to supply the vacancy. If his 
own arbitrator neglected or refused to 
act and it follows that the vacancy had 
to be so supplied notwithstanding that 
the arbitrator appointed by on© of the 
parties may acquire an additional charac- 
ter by beccming entitled to act as sole 
arbitrator. Bub if the words of the Act 
have bo be strained to mean that both 
parties have to supply the vacancy then 
by parity of interpretation it is the par- 
ties that have supplied the vacancy for 
in one sense it was both the parties 
whoie volition supplied the vacancy 
caused by the arbitrator’s refusal or 
failure to act the volition of the 2Qd res- 
pondent having bean exercised by his 
refusal to take the steps which he was 
entitled to take refusing to take any 
steps in one way in which volition can 
be exercised. 

In the result if we assume that S. 8, 
Cl. (b) applies still Statham’s final ap- 
pointment was valid and the Court did 
not become empowered bo appoint under 
S. 8 (2). Bor on the assumption in ques- 
tion. I mast hold that here the “ par- 
ties did supply the vacancy and the 
Court becomes empowered to appoint 
only if ths pirbies do not supply the 
vacancy. The objection, therefore, on 
the ground of the invalidity of the ap- 
pointment of the arbitrator must, in my 
opinion, be disallowed. 

I come now So deal with tlio second 
point raised before me. viz., that the 
aw.ird in the present case is of no otfect 
inasmuch it purports to deal with a 
claim which at the time whan the arbi- 
tration proceedings were hold was more 
tlian three yeirs old. 

1 asked the learned pleader, who 
argued before me for the 2nd re5j>onlenb 
(Mr. Kund inmal), which pxrticular provi- 
sion of blio law relating bo limitation ha 
said was applicable to the case. Ho was 
unable to refer to any rule or enactment 
except Art. IL-o of the Indian rjiinitation 
Act. That Ariticle real with S. 3 of 
the .-Vet in’ovides that every suit insti- 
tuted, appeal preferred and ajiplication 
male for compensation for the breach of 
any con tract, express or implied, not in 
writing and not specially provided for 
in the Ijimitation .\ct shall be dimissed 
unless it is institetod, preferred or made 
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within three years from the time when 
the breach of contract has occurred. 

It is obvious that this Article cannot 
be applied directly to the case in point. 
The Court has not to deal here with a 
suit, appeal or application for compensa- 
tion for a breach of contract but has to 
file an award in arbitration proceedings. 
But it was argued that the Limitation 
Act must be applied by analogy ; and 
that analogy points to the necessity for 
proceedings under an arbitration clause 
to be taken within the same period after 
the disputes have arisen, within which 
a suit would have to be instituted. 

It seems to me that this is an inaccu- 
rate and unsatisfactory method of con- 
sidering the question. So far as the 
Courts are concerned the position in the 
present case is that the parties have 
entered into a contract for the sale and 
purchase of goods a contract that in- 
cludes Cl. 28, an arbitration clause. In 
view of the Indian Contract Act, S, 28, 
Excep, (1). the effect of such a con- 
tract is that when there is an alleged 
breach of one part of the contract (viz., 
the agreement to sell and buy) the 
other part of the contract (Cl. 28) 
has to be given effect to for detoi-min- 
ing what judgment a Court of law will 
pass ; the right of action under such a 
contract only accrues after the award of 
the arbitrator inasmuch as only the 
amount awarded by the arbitrator is 
recoverable under the first exception to 
S. 28 in respect of the dispute so re- 
ferred or to use the language of Lord 
Cranworth, L. C., the parties have en- 
tered into such a contract that no breach 
shall occur until after a reference has 
been made to arbitration : Scott v. Averij 
(1) and Koetjlar v. Corinfja Oil Co., 
Ltd. (2). ‘ . 

The Indian Limitation Act (which 
deals with limitation in regard to suits, 
appeals and applications in Court) con- 
sequently can come into operation only 
after the award has been made (cf. 
Arts. 1 and 45 of the Indian Limitation 
Act). Time can only begin to run after 
the parties are empowered to come to 
Court and the parties are not em- 
powered to come to Court till after the 
award is made, therefore, the provisions 


(1) C1856] 5 H. 1;. C. 811=4 W. R. 

Tj. J. Kx. 303=2 .Jur. (N. S.) 
E. R. 11-21. 

(2) C1875] 1 Cal. 42. 


746=25 

815=10 


of the Limitation Act that could apply 
would be such Articles as Art. 158 or 
Art. 178. But the contention of the* 
2tid respondent is quite different. He* 
desires that the Law of Limitation ap- 
plicable to Courts should bo applied to* 
proceedings which have to take place- 
as a condition precedent to the emergence^ 
of the jurisdiction of the Court. If the 
arbitration clause is interpreted in the 
sense indicated in Scott v. Avery (1) and 
the Indian Contract Act, S. 28 (the^ 
second para, of the Excop, 1 to S. 28- 
which has been repealed by the Speoifio 
Relief Act is worthy of note) then the 
present application ts not analogous to 
a suit for damages for broach of contract 
(to which Art, 115 of the Indian Limita- 
tion Act refers) but it consists of pro- 
ceedings for the recovery of the amount 
awarded by the arbitrator (cf. Art. 120 
of the Indian Limitation Act) and time’ 
would commence to run when the award 
was duly made. 

In any case it is obvious that the objec- 
tion I am considering has no reference to 
any delay in taking such proceedings as 
could have been taken in Court. The- 
objection refers to proceedings anterior 
to the time when the Court could inter* 
vene. It refers to the method in which the- 
arbibrator made his award, the law that- 
he applied in making bis award or the 
principles by which ho conceived him- 
self bound to bo guided in coming to th© 
conclusions which be formulated in his- 
award. The 2nd respondent's grievance 
(if any) whan truly stated is that the 
arbitrator has made a wrong award, 
inasmnch as ho has proceeded to consider 
a claim that he should nob have con- 
sidered. The reason alleged why h© 
should nob have considered the claim is 
that if the claim had been brought 
for adjudication in Court the suit would 
have been barred. 

In short the question placed before 
me is — in the language of Sir Brskin 
Perry, C. J., in the Khojas' and Drtemons 
case ['Elirbai v. Sanabai (3)] what law had 
been delivered to the domestic tribunal 
which the arbitration clause creates. 
Por as Lord Macnaghten said : * Arbi- 

trators may be Judges of law as well as 
judges of fact ” and he adds in the same 
sentence " an error in law certainly does 
not vitiate an award ” : Ghulam Khan v. 


(a) [1847J Perry O. C. IIO. 
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^(tvih.ci7yiYfi,a,di Ha 0 SS(m (4). It is significant 
that the rule of iavs^ which is in ques- 
tion here is one of adjective law. But 
for the present it is enough to say that 
assuming that the arbitrator should have 
stated a case for the opinion of the 
Court or that his decision was wrong 
(which as I shall presently indi- 
cate would not appear to be the case 
even had Art. 115 of the Limitation Act 
been applicable by analogy) those objec- 
tions are not now open to the second res- 
pondent. 

Beliatice was jjlaced upon a judgment 
reported in Official Receiver v. Kersandas 
Mavji (5), In that case (whicli seems to 
have been decided ex parte) the objec- 
tions to the validity of the award were 

upheld. Two objections were taken : 

The first which is discussed at length in the 
judgment was that the Official Receiver of the 
■e«tate of an insolvent cannot talre advantage of 
the clause for arbitration entered into by the 
insolvent. The decision on that point was fatal 
to the arbitration proceed! ogs. Then the penul- 
timate paragraph of the judgment deals with the 
second question propounded on page 25, viz., 
the right of a party to submit to arbitration a 
claim for damages arising out of such contract 
after his right to sue for it is statute- barred " 
and the answer is thus given. : 

The second objection is equally fatal to the 
award. The Official Receiver could only refer 
subsisting differences to arbitration, as be has 
purported to do. He clothed Mr. Brachi with 
authority to decide those disputes on 28th 
March 1924, more than three years after the 
right to sue for recovery of the claim in dispute 
had accrued and the claim hiid become statute- 
barred. There were, therefore, no subsisting 
diffdreaces between the p.irties at the date of the 
reference. The applicant was not bound to go 
to arbitration. His simple answer to tbe claim 
Was that the right to enforce the alleged claim 
had been lost by lap-c of time. 

With the utmost respect, I am unable 
for the reasons I have already given to 
jaccept tliis. Apart from those reasons, a 
dispute or a dilTerence does nob cease to 
be subsisting because it is three years 
old, though the Indian Limitation Act 
“lay require the Courts to dismiss a suit 
based on the disputed claim. Nor is a 
right necessarily extinguished because it 
has not been enforced for the period 
referred to in the First Schedule of the 
Limitation Act unless the right claimed 
refers to the possession of property and 
S. 28 of the said Act is applicable or for 
some similar reason. .Again a person 
^ay agreo to pay a barred debt and 

(4J [19^] 29 Gill. 107^29 1. a7 ’51=G 0.’ W. 

N. 228=8 S.ir. 1.^4 fP. C.). 
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® to submit to arbitration ; the 

Indian Contract Act, 
b. -.0 (3; must not be overlooked. As I 
have already said it is not for me to say 
in these proceedings whether there was 
any such agreeno-ent. 

But assuming that the principle of 
Art. 115 of the Limitation Act applies 
one party may contend and the other 
deny that a suit (or other legal proceed- 
ings in Court) would be barred. That 
n would be a " difference ” or 

dispute ” and would have to be decided 

by the arbitrator. In some cases that 

would be a question of law ; in others of 
fact. 

Speaking with reference to the facts 
of the present case I will assume for a 
moment that the arbitrator was bound to 
disregard any claim which could not be 
enforced by a suit. There is nothing to 
show that he did not do so. The ques- 
tion might have depended upon whether 
the 1st respondents were prosecuting 
with due diligence any civil proceedings 
under S. 11 of the Indian Limitation 
Act as they apparently were and whe- 
ther, therefore, any portion of the time 
between the arising of the disputes and 
the commencement of the arbitration 
proceedings, should be excluded for the 
purpose of computing the period of limi- 
tation. Again it may bo that the party 
in the position of a defendant has been 
absent from British India (S. 13 of the 
Indian Limitation Act) on which state of 
facts a decision was given by Kemp, A. J. 
C., between James Fiytlay & Co. and 
Anandj i Oamodar (0) so that even if the 
disputes arose more than three years ago 
it does not follow that a suit based on 
those disputes would be barred. Assum- 
ing that the answer to that question 
would iiave to atlocb his decision whether 
or not the suit would be barred would 
be a <juesLion for the decision of the 
arbitrator. 

The objections to the award will* 
therefore, he disallowed and the award 
will be tiled. The 1st respondent’s costs 
will l>e paid by the 2nd respondents. 


U.D. 


A ppUcation allowed. 


(8) Miyc. Judl- O.itse No. 170 ot 1018, Dy* Sep- 
tember 12, 1918. 
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Tyabji, A. J. C. 

Kuver^i Devchand — Plaintiffs. 

V. 

Dchvid Saz&oon & Co, — Defendants. 

Original Civil Suit No. 854 of 192^. 
Decided on 18fch November 1926. 

^ Civil P. C., O. 39, Rr- 2 and 3 — Injunction 
restraining arbitration proceedings cannot he 
granted on the ground that the proceedings will 
be futile — The fact that arbitrators will only 
partially deal with the matter is also no ground. 

The Court will uot restrain parties from pro- 
cocdiug to arbitration under O. 39 or S. 53, 
Specific Relief Act, where tbe proceedings sought 
to be rer>traiced are merely futils and will do no 
injury to the applicant. Coui^t will grant an 
injunction ouly where a suit has been brought 
ill which the iustrument containing the sub- 
mission clause is impeached for fraud or mistake 
or surprise, or for some other reason : and where 
the arbitrator has misconducted himself. 

CP 186 c 2] 

The fact that the arbitrators will uot deal 
with matters which ought to be dealt with 
together with those being dealt with by them is 
no ground for granting an injunction. 

CF 167 C 1] 

f'atchchand Dharamdas — for Plaintiffs. 

T(dasing K. Advani — for Defendants. 

Order . — This is an application pur- 
porting to be under O. 39, Rr. 2 and 3 of 
the Civil P. C., for a temporary injunction 
restraining the defendants from proceed- 
ing with a certain arbitration and pro- 
curing an award against the plaintiffs. 

Order 39, Rr. 2 and 3 empower the 
Court to grant temporary injunctions 
restraining the defendants from commit- 
ting the breach of a contract or injury in 
suits brought for obtaining such reliefs. 

Tbe question, therefore, is whether in 
proceeding with the arbitration in the 
present case, the defendant was commit- 
ting either “a breach of contract or other 
injury of any kind” or “a breach of an 
obligatiou” under S. 54 of the Specific 
Relief Act to which I shall presently 
refer. 

It is difficult to conceive of a case in 
wliich hy purporting to have a matter 
arbitrated upon, the defendant should be 
committing the breach of a contract. If 
there is no contract or submission under 
wliieh the parties have agreed to submit 
their differences to arbitration, and con- 
soquontly the alleged arbitration proceed- 
ings are unauthorised and futile, tlien 
there is no breach of contract. Acting 
as though there were a particular contract 
between the parties where there is no 
such contract, is not, in itself, a breach of 


any cooti'act. There may, of course, be 
a contract not to take particular proceei* 
ings, say in a foreign Court, and then, it 
any such proceedings are taken, there is 
no doubt a breach of contract which the 
Court can restrain : Pena Copper Mines 
V. Rio Tinto Co. (1). 

It is clear, that the present case cannot 
be considered as arising out of a breach 
of contract and the application can 
succeed only if it can be brought under 
the second of the two beads mentioned 
in O. 39, R. 2. The applicant must show 
that there has been “injury of any kind'^ 
other than a breach of contract. The* 
question may be considered in another 
form with reference to S. 54 of the 
Specific Relief Act. That section autho- 
rises the Court to grant a perpetual in- 
junction to prevent the breach of an 
obligation (which term “includes every 
duty enforceable by law”: Specific Relief 
Act, S. 3) existing in favour of the 
applicant. A perpetual injunction can 
only be granted by the decree made at 
the hearing and upon the merits of the 
suit. But the Civil P. O., also requires 
that there should bo some obligation on 
tine part of the respondents not to take 
arbitration proceedings; for the Code 
refers to the commission of an injury and 
the commission of an injury postulates 
the existence of an obligation the non- 
fulfilment of which causes the injury. 

Under S. 19 of the Arbitration Act, 
the Court is empowered to stay legal 
proceedings whore there is a submission 
to arbitration ; but the case before me is 
the converse and the Arbitration Act is 
not, therefore, directly applicable. Tha 
principle of this distinction, as it appears 
from the decision of the Courts in 
England, seems to be that the Court can 
control the proceedings before itself, and 
if a person brings a suit when he is not 
entitled to do so, it is an abuse of the 
process of the Court, which the Court can 
and will restrain : [cf. London and Black" 
trail R?y. V. Cross (2)) , whereas the Courts 
in England have renounced jurisdiction 
to prescribe the Tribunal before which 
a person should bring his suit, cf. Pennel 
V. Roy (3), or to interfere with the pro- 
ceedings of an independent -Tribunal like 
that of ar bitrators : London and Black " 

(X) [1912] 1C5 L. T. 846. 

(2) [1886] 31 Ch. D. 354=84 W. R. 201=55 

Ii.J.Ch. 313=54 Ij. T. 309. 

(3) [1853] 3 De. G. M, and G. 126=17 Jar. 247 

=22 L. J. Ch. 409=1 W. R. 237. 
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wall Ry. V. Cross (2), though it is true 
that the Court of Chancery had power, in 
the words of Xiord Cranworfch, to “restrain 
persons within its jurisdiction from in* 
stituting or prosecuting suits in foreign 
Courts, whenever the circumstances of 
the case made such interposition neces* 
sary or expedient": Car7’07t Iron Co. v. 
Maclaren (4), The force of this distinc- 
tion is, no doubt, lessened in British 
India by such provisions as S. 22 of the 
Civil P. O., under which our Courts have 
to determine, on the application of the 
defendant, in which of the several Courts 
having jurisdiction the suit shall proceed; 
and by the Indian Contract Act, S. 28, 
Excep. 2, which empowers the Courts 
in India to specifically enforce arbitra- 
tion clauses. In this last respect also 
our law differs from that of England : 
Pena Copper Mines v. Rio Ti^ito Co. (1), 
The distinction may indeed occasionally 
be of no practical effect ; for under S, 19 
of the Arbitration Act, the Court has to 
consider whether there is any sufficient 
reason why the matter should not be 
referred in accordance with the submis- 
sion : cf. Law y. Garrett (5). It may 
nevertheless serve to remind one of the 
changed, or it may be the changing, 
attitude of the Courts towards arbitra- 
tion, from the time when the creation 
of a private Tribunal was jealously dis- 
couraged. 

That there is no obligation to refrain 
from futile arbitration proceedings seems 
to have been at least in part the basis of 
some decisions to which my attention has 
been drawn. Thus in Rain Kissen Joy- 
doyal v. 'Pooran Mull (G) the learned 
counsel was invited by the Court to 
formulate the precise obligation of which 
there had been a breach, or tlie legal 
right which had been violated or threat- 
ened with violation, and on his being 
unable to do so it was stated that it was 
plain that no injunction could be claimed 
under S. 54 of the Specific Relief Act. It 
was further observed that, at the most, 
the arbitration proceedings, however un- 
authorised they may be, could result in 
an award which would bo a nullity, that 
such an award could not possibly ailoct 
the rights of the plaintiffs a nd tha t the 

(4) C1885J 5 H. Li. C. 4lC = -24 L. J. Cb. 820 = 3 

W. R, 597* 

(5) C18783 8 Ch! D, 20=2C W. R. 426=38 

Xj 0? 3 

(6) CL92b] 47 C.U. 733=50 l.C. 571=31 C. D. J. 
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plainti ffs would have ample opportunities 
to protect themselves by an appropriate 
proceeding, so that Cl. (i) of S. 56 of the 
Specific Relief Act prevented the Courfi 
from granting an injunction. 

This question was also considered in 
the Firm of Ma^iohar Lai Mahahir 
Pershad v. Firm of Jai Pfarain-Babu Lai 
(7) decided in February .1920, by the High 
Court of Lahore, where it was pointed 
out that O. 39, Rr. 1 and 2 postulate a 
suit for restraining the defendant from 
committing a breach of contract or other 
injury of any kind; that the word “injury” 
means an act which is contxary to law 
and that it cannot be held that the 
defendant, in invoking the assistance o£ 
the arbitrators to settle the dispute, was 
committing any act which was contrary 
to law. 

The applicants before me relied on 
Firm of Kirpaldas-Kaliandas y. Firm of 
Gajanmal Bhagwandas (8). That case 
proceeds on -the general principle thab 
the Court, in exercising its jurisdiction 
to grant injunctions, must be governed 
by considerations as to the comparative 
mischief or inconvenience to the parties, 
from granting or withholding the in- 
junction, and that the burden lies upon 
the party seeking relief. But those 
general principles can te of no avail if ib 
is true that proceeding with an arbitra- 
tion can in no circi mstances be the causa 
of an enquiry or the breach of an obliga- 
tion. 

The gist of the question, therefore, is 
whether there is any obligation or any 
duty enforceable by law, to refrain from 
arbitration proceedings either generally 
or in the specific circumstances that may 
be brought before the Court. This question 
is of some importance and requires care- 
ful consideration. The cases decided by 
the Calcutta and Lahore High Courts, 
which I have cited, have mainly pro- 
ceeded on the North London Ry. Co. v. 
Great Northern Ry. Co. (9). There the 
contention was that the subject-matter 
of dispute sought to he referred to arbit- 
ration was not within the arbitration 
clause, and that, therefore, the arbitrator 
bad no jurisdiction to proceed, so as to 
bind the respondents : and Brett, L. J,, 
said that there ^Yas no jurisdiction to 

(7) [1920) 2 D. L. J. 5i!83=55 I. C 403. 

(8) A. 1. R. 1021 Sind 114 = 15 8. I.. R. 5. 

(9) [1683J 11 g. B. D. 30=31 %V. R. 400=52 
I.. J. Q. B. 380=48 L. T. 695. 
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restrain by injunction the arbitrators, 
from proceeding with a futile arbitration. 
He pointed out that the other side may, 
if their contention was correct, stay 
away from the arbitration proceedings 
altogether without any injury to them- 
-eelves, and though as to this last point I 
shall have to refer to other authorities 
that even assuming that the arbitration 
proceedings were vexatious, it was not a 
vexation of which the law could take 
notice. Brett, L. J., characterised the 
attempt to stop the appellants from pro* 
ceeding with arbitration as “ putting up- 
on them a burden '’*and “as giving to the 
respondents a right neither of which 
existed in equity or at Common Law **. 
He concluded : 

What we are asked to do is to take away from 
the appellants their power of election, if there be 
any, and to enjoin them against proceeding at 
their own risk and' at their own expense, without 
injury to anybody in what, for the purpose of 
this judgment, we must assume to be an entirely 
futile arbitration, which would not injure any 
one but the appellants. 

Cotton, L. J., agreed with this judg- 
ment. He also came to the conclusion 
that the Court had no power to grant an 
injunction restraining the arbitration pro- 
ceedings in question before them. He 
said he would assume that the defen- 
dants were proceeding before a tribunal 
which had no jurisdiction to deal with 
the matter, and proceeded : 

Bat then, can it be said that their doing so is 
any interference with any legal right of the 
plaiutifis or is inflicting on the plaintiffs that 
which the law considers a wrong? Of course, it 
is very inconvenient to anyone to be brought 
before a tribunal which has no jurisdiction, but 

he asked : “ Does that give a right to the 
High Court to interfere He explains 
the power of the Court later on at 
page 40 as follows : 

If there is either a legal or au equitable right 
which is being interfered with, or which the 
Court is called upon to protect, and the oircum- 
Btances do not render it inconvenient or inadvis- 
able to interfere, but render it convenient and 
advisable to interfere, the Court may protect 
that right by giving the remedy which previ- 
ously would not have been given, viz., an injunc- 
tion ; 

and at page 41 : 

The argument fails, so far as it is founded ou 
the Judicature Act, that though no legal right 
is interfered with by the party asking to go on 
before the arbitrator, who has no jurisdiction, 
yet the Court ought to grant an injunction, be- 
cause it is convenient and just to do so in order 
to save expense. 

I do not overlook that I am bound not 
by the law prevailing in England, but by 
the provisions of the Specific Belief Act 


and the Code of Civil Procedure to 'which 
I have already referred. The case of the 
North hondon Ny, Co, v. Great Northern 
Ry. Co. (9) clearly shows, however, that 
though the Judicature Act, 1873, S. 25 

(8) empowers the High Court in England 
to grant an injunction 

in all cases in which it shall appear to the 
Court to be just and convenient that Buoh order 
should be made 

yet, for the reasons explained in the 
decision, there must be a legal right on 
the one side and a legal liability on the 
other before an injunction can be granted 
by the Courts in England; so that the 
ultimate question to be decided in Eng- 
land is the same as in India. Order 39, 
Br. 2 and 3, seem to he derived from the 
Common Law Procedure Act, 1854, S. 79, 
which empowered a party to claim an 
injunction against the committal or any 
breach of contract or other injury. 

It was argued on behalf of the defen- 
dants that the decisions I have cited lay 
down that an unauthorised and futile at- 
tempt to get an arbitrator to make an 
award on matters which are nob subject 
to his jurisdiction, are not a breach of 
any obligation existing in favour of the 
applicant ; that an injunction cannot 
be granted restraining such an attempt; 
and that it followed that in no case 
would the Court restrain arbitration 
proceedings by injunction, as the case 
for such an injunction (it is argued) 
cannot be stronger than where the 
arbitration proceedings are entirely un- 
authorised and futile. But this is not 
the case as the decisions I am about to 
cite will show. 

Speaking of the uVorili Ltondon Rv> Co.'s 
case (9), Lord Justice Lindloy said : 

The case does not decide that in uo case is it 
right to restrain persoas from proceeding to 
arbitration ; there are cases in which it is quite 
right to do so. 

IjOiidon & Blackicall Ry, v. Cross (2) 
and in Kitts v. Moore (10), A. L. Smith, 
L. J., said that the effect of that deoision 
was not that under no circumstances has 
the Court jurisdiction to stay by injunc- 
tion proceedings by arbitration. 

Id the l^orth London Ry. Co.'s case 

(9) , itself the decisions of Jessel, M. B.» 
in Beddow v- Beddow (11), Stannard v- 

(10) [1895] TqT^. 253— 64 J. Oh. 162=71 

L. T. 076=12 R. 43=43 W, R. 84. 

(11) [1878] 9 Ch. D. 89=47 L. J. Oh. 588=26 

\V. R. 670. 
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•St. Giles Camberwell (12)» Hedley v. 
Sates (13) were referred fco and Beddow's 
ease (11) at least was approved. There 
the arbitrator had become unfit or in" 
competent to act, because after be had 
.assumed his authority as arbitrator he 
had become indebted to one of the parties 
• without the knowledge of the other side, 
and the Master of the Bolls granted an 
injunction restraining the arbitrator from 
acting as arbitrator or referee. Beddow’s 
case (11) was assumed to be correctly 
decided in Jackson v. Barry By. Co. (14). 
Then there are oases such as Sissons v. 
Oates (15), In the matter of Frankenbery 
& Security Co. (16), Grey & Co. v. Tolme 
(17) where the Court has directly or in- 
directly granted an injunction restrain- 
ing arbitration. 

The 'North Bondon By. Co.s’ case (9) is 
• explained by Ghitty. J., by saying that 
the Court will not restrain the defendant 
from proceeding with an arbitration be- 
yond or outside the arbitration agreement 
although such arbitration proceedings 
xnay be futile and vexatious. In "Wood v. 
Billies (18), Chitty, J., adds that an in* 
junction will not be granted in a simple 
ca'e such as that before him. In Farrar 
V. Cooper (19), Kekewicb, J., stated as 
follows : 

I entirely adopt what Lord Justice Lindloy 
eays in the ctso of Jjondon,- «fe BlackwaXi Ry, v. 
Cross (2), viz., that there are cases in which the 
Court will restrain parties from proceeding to 
arbitration, and ^Ir. Marten has cited other 
authorities to that efTect ; but the Lord Justice 
does not say, and 1 do not myself pretend to 
say, in what cases it is right to do so. I do not 
think the decision in the North ILondort Ry. 
Co. V. Great Northern Ry. Co. (9) would prevent 
my doing so in a proper case, that is to say, iu 
a case in which I saw that injustice or injury 
which ought not to be borne would result to the 
party complaining from the abritration proceed- 
ing. But where I see that merely futile pro- 
ceedinga may result or that uotbing to injure 
the plaintiff is likely to result, 1 do not think 
that 1 ought to grant an injunction. 

He then cited, Jessel, M. R., as having 
said in an unroported case : 


(12) 1188‘2J 20 Ch. D. 100=51 L. J. Ch. 629== 
30 W. R. 693=46 L. T. 243. 

(131 [1880J 13 Ob. D. 498 = 28 W. R. 305=49 
L. J. Ch. 170 = 12 r.. T. 11. 

(14) [1893] 1 Ch. 238=68 L. T. 472=2 R. 
207. 

16) [1894] 10 T. L. R. 392. 

16) [1894] 10 T. L. R. 393. 

(17) [1916] 69 S. J. 218 = 31 T. L. R. 137. 

(18) [1892] 61 L. J. Ch. 158. 

■119) [1890] 44 Ch. D. 323=38 W. R. 410=59 
L. J. Ch. 506=02 I.. T. 628. 
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I have no right to interfere with gentlemen 
meeting and passing futile resolutions if they 
please ; 

and Kekewich, J., held that he would 
not grant an injunction, as the arbitra- 
tion before him, if it proceeded in the 
absence of the plaintiff or without the 
proper forms being observed, would not 
have the slightest binding authority and 
would be a futile proceeding. He, how- 
ever, made the costs of the application 
for injunction costs in the action. The 
decision was tantamount to a declaration 
that as the proceedings wore futile, no 
injunction was necessary. The practical 
result would be hardly distinguishable 
from the grant of an injunction restrain- 
ing arbitration, unless a higher Court 
took a different view of the binding 
effect of the arbitration proceedings. At 
any rate tb e attitude of the Court was 
very different from that under which the 
plaintiff is left at his own peril to the 
election of either submitting to arbitra- 
tion or letting the award go in his ab- 
sence, and trust that the Court will sub- 
sequently declare it futile and inopera- 
tive, instead of passing a decree in 
accordance with it. 

Of the decisions that I have last men- 
tioned, indicating the limitation to be 
placed on what might have been consi- 
dered to be the efiect of the Noj’th TJondon 
By. Co. s case (9) the most important is 
that oi Kitts v. Moore (10), which is also 
a decision of the Court of appeal and 
which besides containing the dicta of 
Lindley and A. D. Smith, Li. JJ., to which 
1 have already referred laid it down that 
the Court will restrain parties from pro- 
ceeding with an arbitration where an 
action is being brought impeaching the 
instrument containing the arbitration 
clause. Xjiodley, Jb. J., explains the case 
before him in these terms : 

The plaiutiH brings au action for an ordinary 
partnership uccouuC. and asks for an injunction 
to restrain the arbitration proceedings ; and he 
does so upon the footing that the agreement 
which contains the arbitration ol.ause is, for 
some reason, not binding whether for fraud, or 
mistake, or surprise, or for some other reason I 
do not say because the statement of a claim h.is 
not been launched ; but his equity is to impeach 
that agreement. 

A little latex* be says : 

Courts of Equity have always granted an in- 
junction lo restrain a reference to arbitration 
under an agreement which is impeached utrtil 
the right to impeach it has been determined. 

He distinguishes the North London 
By. Co.'s case (9) as follows : 
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There was no ioapeacbing the agreement ; 
there was nothing of the kind : there was no 
more ground in that case for stopping the arbi- 
tration, than there would have been for stopping 
an action because it was a frivolous one. 

The North Uondon My. Co.’s case (9) 
bad not previously been accepted, with” 
out demur in iBngland. The following 
remarks were made by Mr. Justice 
Chitty, a Judge. I need hardly say, 
whoso words have always carried great 
weight : 

In that particular case it was held that there 
was no jurisdiction to grant an injunction to re- 
strain a party from proceeding with an arbitra- 
tion in a matter which was outside the agree- 
ment though the arbitration proceeding would 
be futile and vexatious. That is the rule which 
the Court of appeal has adopted with reference 
to what is 'just and convenient’ within the 
meaning of the words in S. 55 and although 
their decision is unquestionably at variance 
with what was done by the late Master of the 
Rolls, I am bound by it, and it is no part of my 
duty even to comment upon the decision. It 
might have appeared that it was very useful to 
stop a course which led to very great expense at 
the’commencement, but the Court of Appeal says, 
and I am bound by it, that at any ratp in a case 
in which .a proceeding in an arbitration would 
be futile and vexatious, it is better to let the 
futile and vexatious proceedings go od than to 
restrain them at the begin aing, for in that case 
the idleness of the proceedings will be after- 
wards discovered when an action is brought on 
the award, As 1 have said that binds me. The 
quei:tiou is. whether the principle of that case 
applies to the one before me. 

Later on he says : 

The present plaintiff, it would be said, would 
have gone into arbitration, for most prudent 
men would go into an arbitration even when 
they are advised that the proceedings in the 
arbtration are altogether wrong ; they do not 
like to run the risk of treating them as futile, 
and letting a much larger sum go against them 
even on the futile proceedings than would ba 
awarded if they were to go in. 

The last remark is supported by Lord 
Justice Lindley, though he adds : 

One can easily see that there are conveniences 
on the one side and on the other, but in my opin- 
ion the balance of convenience is in favour of 
declining to interfere by injunction. 

This last remark refers to the position 
under the Lands Clauses Act, and it 
must not be overlooked that that Act 
provides for a very special procedure 
which had been settled by a long series 
of decisions though not without diffe- 
rences of opinion. 

It is significant that in Sinith Coney 
Sc. Harrett v. Decker Gray & Co. (20), 
The North Tjondon My., Co.’s case (9) is 
not^relied upon. 

(2oT cioiej 20h. 8^31 T. L. R, 151=84 L. 

J. Oh. 866=112 L, T. 914. 


In the result the position for my pre* 
sent purposes may be thus stated. The 
Court can grant an injunction if, in 
suits referred to in O. 39, Br. 2 and 3, 
S. 53 of the Specific Belief Act, there is 
a breach of a contract or an injury of 
any other kind, or a breach of an obU* 
gation existing in favour of the appli** 
cant ; and provided that no 

equally efficacious relief can certainly bo ob- 
tained by any other usual method of prooeedingt 

* 

In regard to arbitration proceedings 
there are cases where the Court wiU 
restrain parties from proceeding to 
arbitration but it will not do so where 
the proceedings sought to be restrained 
are merely futile and will do no injury 
to the applicant. On the other hand 
an injunction has been granted in 
tain cases out of which I may mention 
two examples : (1) where a suit has been 
brought in which the instrument con” 
taining the submission clause is impeach* 
ed for fraud or mistake or surprise, ot 
for some other reason ; and (2) where 
the arbitrator has misconducted himself. 
There are other decided cases to which 
I need not refer more fully now. 

The argument on behalf of the apph' 
cants was finally based on Kitts y. Moree 
(10), Under that decision it was argue® 
that an injunction may be claimed on 
equitable grounds to restrain the def®®* 
dant from proceeding to arbitration 
where an action has been brought 
impeaching the instrument containing 
the agreement for reference ; and it was 
argued that there exist similar equitabls 
grounds in this case, inasmuch as th® 
arbitration proceedings actually taken aro 
intended to deal with some' only of th® 
contracts between the parties and not 
all of them ; that thus the whole of th® 
transaction between the parties will not 
be arbitrated upon ; that as the relation 
between the parties was that of principal 
and agent all the transactions betw®®®-.* 
them ought to bo considered as a whoi® 
and not as though they consisted of sepA 
rate and unconnected contracts. 

This argument overlooks the gist of th® 
decisions. There is here no impeach* 
ment of the agreement containing th® 
submission : it is the case of neither 
party that the arbitration procoediu^ 
will be futile or a mere nullity ; nor is 
said that I must restrain the proceeding® 
for any such reason as that the arbitratoff 
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haa miscondnoted himself or fchafe any 
question of law not proper fco be submit* 
ted to arbitration is involved. These 
are the classes of cases in which it has 
been held that the Court will restrain 
arbitration proceedings. But the argu- 
ment before me is that the arbitrators 
will not deal with matters which ought 
to be dealt with together with those now 
being dealt with. It is unnecessary fco go 
into fche details of this argument or to 
inquire whether this ground is of the 
same nature as the instances I have 
particularized, and must, therefore, be 
dealt with in the same way, since the 
obvious reply to the substance of the 
applicant s grievance is that it lies in his 
power to place before the same or any 
other arbitrator all the matters on which 
he desires to have the arbitrators' award. 
All the contracts to which ho refers 
stand on the same footing. All contain 
arbitration clauses in identical terms. 
He can obtain the relief he seeks more 
efficaciously by proceeding under the 
arbitration clauses than by having the 
arbitration proceedings restrained by in- 
junction. 

Thera is no doubt in my mind that 
this appplication must bo dismissed with 
costs. 

Application dismissed^ 
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Rl'pchakd Bclaram and TYABJ[, 

A. J. Cs. 

In re application by Sundcrdas and 
another. 

Misc. Appeal No, 18 of 1925, Decided 
on 20th October 1926, from the decision 
of Kennedy, J, C. 

sJ* (a) Succession Act (1925), Ss. 070 and 375 — 
Application for certi ficale by minor throujh next 
friend is com pelent— -Next friend should be ashed 
to execute bond under i>. 07-3 and Civil P. C., 

O. 32, R. G. 

Aa application for a Succossiou Certificate in 
the name of a minor represented by his next 
friend is competent and tbo interests of the 
minor may be safeguarded by the Court by 
requiring the next friend who is not a corti- 
hcatod guardian to execute a bond both under 
S. 375 of Succession Act and under O. 32. R. G (ii), 
Civil P. C. : 20 AIL 352 unci 3G Mad. 214. P,.n. 

CP 190. C 1] 

( 6 ) Civil P. C., S. lil—I'rovl-^ions of Civil 

P. C. relating to 2yr->ccdure are applicable to 
Succession Certificate Act. 

Section 141 refers only to the procedure in 


suits being applicable to other civil proceedings^ 
and does not confer any substantive rights noC 
expreesly given elsewhere by the Code, e. g.. the 
rights of appeal, revision or review ; and any 
express provision in the Succession Certificate- 
Act conferring these rights does uot render the 
provisions of Civil P.-C, regarding procedure in- 
applicable to the Succession Certificate Act. 

[P 189, C 1. 2] 

(c) Succession Act (1925), S. ZlO.^Guardian — 
{Obiter.) 

A Succession Certificate cannot be issued to 
the certificated guardian of a- minor personally 
and in his own name ; 28 Bom. 344, Diss. from 

CP 190, C 1], 

Srikishondas H. Lulla — for Appli- 
cants. 

H. V. CastoUi no — Amicus Curiae. 

Rupchand Bilaram, A. J. C. — In this 
appeal the following two interesting ques- 
tions have been raised : (1) Whether a 
fcSuccession Certificate can be issued to a- 
miuor on the application presented on his 
behalf by his guardian acting as his next 
friend and, if nob can it be granted to 
the guardian personally for the benefit 
of the minor ? (2) In either case should 

the guardian necessarily be a person 
appointed as such under the Guardiana 
and Wards Act VIII of 1890 before the- 
certificate is issued, and if nob what 
safeguards should bo i>rovid€d for the 
protection of the minor? 

Both these questions bristle with 
difficulties aud have been answered 
ditferenbly by different Courts. In Ram 
Kuar V. Sardar SiiujJi (l) the Allahabad 
High Court took the view that a certi- 
ticate may issue to a minor represented 
hy his next friend. In Gulabchand v. 
Moti Chatraji (2) Jenkins, C. J., and 
Ranade, J., hold that the application ])y 
a guardian of a minor not appointed as 
such under the Guardians and Wards 
Act for a Succession Certificate being 
granted to him p0r3onall3' was incom- 
petent as it contravened the provisions 
of S. 6, Cl. (d) of the Act which permits 
an application bj' a petitioner who claims 
the right for himself. 

In Ex parte Mahadeo Ganyadhar (31 
Jenkins, C. J., drew a distinction beiween 
application by a guardian not aiij)ointed 
under the Guardians and Wards Act 
and one appointed under that Act aiid 
pointo'l out that in the latter case 
S. 27 of the Guardians and Wards Act 

(1) ; l8nH] 20 All. :352=(l39,s> A. W. N. 04. 

(2) LlOOlJ 25 Bom. 523 = 3 Bom, T,. R. 795. 

(3) [1-904) •2S Bom. 344 = 0 Bom. L. R, 281, 
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cast an obligation on the legal guardian 
of dealing with the property of his ward 
as carefully as a man of ordinary pru- 
dence would deal with his own, and 
subject to the provisions mentioned in 
Ch. Ill of the Guardians and Wards Act, 
be may do all acts which are reasonable 
and proper for the realization, protection 
or beneht of the property and that he 
was thereby vested with the power to 
recover debts due to his ward and this 
constituted his right which he claimed 
for a certificate within the meaning of 
S. 6^(d) of the Succession Certificate Act. 
It was, therefore, competent to the Court 
to grant a certificate to the guardian per- 
•sonally. His Liordship further observed 
•that it was 

at least opaa to doubt readiug the Succession 
Certificate . Act as a whole whether a grant 
shouLd be made to a minor. 

In In the matter of Dhanbai (4) 
Pratt, J. C-, sitting as a Single Judge on 
the Original Side of this Court dissented 
from the decision of the Allahabad High 
Court in Ram Knar's cas^ (1) and held 
that an application by a minor through 
his next friend for a Succession Certi- 
ficate was incompetent. The learned 
Judicial Commissioner observed that a 
next friend was only a volunteer who at 
the risk of costs undertook to protect 
the minor's interest in a suit or an 
application, that his limited • right of 
representation cease 1 svith the applica- 
tion and that he had no power of 
management of the minor’s estate. 

In Krishfiattiacharlu v. Vcnkatamma 
(5) Abdur Habim and Sundara Ayyar, JJ., 
agreed with the view of the Allahabad 
High Court that a certificate could be 
granted to a minor, and while comment- 
ing on Kx parte Tdahadeo Gangadhar 
(3) referred to S. i of the Succession 
Certificate Act which prevented the 
Court from passing a decree against a 
debtor of the deceased person in favour 
of a person claiming to be entitled to the 
effects of the deceased except on the 
production by the person so claiming of 
a certificate issued under the Act, and 
pointed out that in the event of the 
guardian appointed under the Guardians 
and Wards Act being required to insti- 
tute a suit for a debt specified in the 
certificate the suit would have to be tiled 

f-l) [1910J 4 S. L. R. -jce^io I. C. 981. 

(5) SG Mail. 214 = 15 1. C. 408=(19l2) 

M. W. N. 411. 
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in the name of the minor heir in whom 
the property had vested and the certi- 
ficate issued to the guardian would not 
satisfy the requirements of S. 4, a result 
which could not have been contemplated 
by the Act. 

In the case-now under appeal Kennedy. 
J. C., sitting again as a Single Judge 
has preferx'ed to follow the decision of 
Pratt, J. C., in the application of Dhanbai 
and has refused to issue a certificate to 
the minor applicant. 

The provisions of the Succession Certi- 
ficate Act have now been repealed and 
are substituted by Ss. 2L4 and 370 to 390 
of the Indian Succession Act, 39 of 1925. 
So far as the points at issue in the pres- 
ent appeal are concerned the substituted 
provisions are in no way different. The 
introduction of the words : “ On succes- 

sion " in S. 214, Gl. (a) corresponding to 
S. 4 (a) of the old Act is only intended 
to make it abundantly clear that the 
section refers to succession as opposed to 
survivorship among Hindu coparceners 
and the like. The objection to the grant 
of the cerl»ificate to the guardian person- 
ally under S. 4 of the old Act which was 
pointed out in Krishnamacharlu v. 
Veakatamma (5) still holds good and is, 
in my opinion, a formidable objection. 

Section 27 of the Guardians and 
Wards Act does not purport to vest the 
property in the certificated guardian or 
purport to vest in him the right to 
institute a suit in his own name for 
recovery of debts due to a deceased per- 
son which have devolved on the minor. 
He is, no doubt, under an obligation to 
deal with the property of the minor as 
a man of ordinary prudence would deal 
with as if it were his own ; the provi- 
sions of O, 32, Civil P. O., which con- 
templated a suit instituted on behalf of 
the minor being so instituted in bis 
name seems to have been left unaffected 
by the provisions of the Guardians and 
Wards Act, and, so far as I am aware, all 
such suits are at present instituted in 
the name of the minor concerned except 
when the guardian has taken out an 
administration certificate under S. 9 of 
Bombay Registration Act 8 of 1827 on 
the ground that the heir is an infant. 

Apart from this objection it would 
appear that the issue of a Succession 
Certificate to the certificated guardian 
personally is likely to result in certain 
minor difficulties, as, for instance, where 
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the certificated guardian dies or is 
removed from his guardianship or the 
minor attains the age of majority before 
his debt is recovered, the Successsion 
Certificate beaome; ipso facto useless and 
the issue of a fresh certificate to the 
new guardian of the minor or to the 
minor himself if he has attained majority 
means the irretrievable loss of the 
certificate fees which have been paid to 
Qgyernment. 

I can find nothing in either the old Act 
or the provisions of the Consolidating 
Act 39 of 1925, to justify the Court in 
holding that an application by the minor 
for the grant of a certificate is incompe- 
tent, On the contrary it would appear 
that as Ss. 223 and 236 of the Consolidat- 
ing Act expressly prohibit the grant of 
Probate and of Bettei’s of Administration 
to minoi’s, and as it contains no provision 
excluding the grant of a Succession 
Certificate to a minor, the maxim e.vpres- 
sio 7t.nius est exclusio alterions applies and 
it may well be presumed that the Legis- 
lature intended to permit ,tho issue of 
the certificate to a minor. 

Section 141, Civil P. C-, provides that 
the pi’ocedure laid down in the Code in 
regard to suit shall as far as it can be 
made applicable he allowed in all pro- 
ceedings in any Court of Civil Jurisdic- 
tion and it would, therefore, appear that 
there is nothing to prevent the applica- 
tion for a certificate being made on behalf 
of a minor by his next friend. Our at- 
tention has been drawn to the observa- 
tions of Walsh and Ryve^, XT., in 
Kanhaiya v. Kanliaiya Lai (0), that the 
Succession Certificate Act cannot be 
treated as analogous to other Acts like 
the Guardians and Wards Act and 
the Bengal Tenancy Act to which the 
general principles of the Civil P. G. have 
been held to apply and that S. 1-11, Civil 
P. G., cannot be mado aijplicablo to the 
Succession Certificate Act except in so 
far as it is expressly introduced by S. 19 
(3) and as corollary by S. 26 (3). With 
all respect I am xinable to accept this 
view. S. 141 refers only to the proce- 
dure in suits being applicable to other 
civil proceedings and does not confer 
any substantive rights not expressly 
given elsewhere by the Code, o. g., the 
rights of appeal, revision or review. Any 
express mention in the Succession Certi- 
ficate .Act conferring such rights or 
A. 1. R. LU21 .V'l. :i7G=l'> All. 37 J. 


making the order of the Court final sub- 
ject to the orders passed in appeal, 
revision or review cannot, in mj' opinion, 
render the provisions of the Code relat- 
ing to procedure inapplicable to the 
Succession Certificate Act. As a mattei-l 
of fact similar express provisions as to 
appeal, etc., are alike contained in the 
Guardians and Wards Act. In the par- 
ticular case'before their Lordships the 
question at issue was as to the appoint- 
ment of a Receiver pending suit being 
applied to proceedings for grant of a. 
Succession Certificate. 

Now, it is not every rule of procedure 
enacted by the Code, which necessarily 
applies to every other civil proceeding 
and possibly the answer to the applica- 
tion for a Receiver of a debt due may be • 
that it is always open to a claimant to 
institute a suit for the recovery of the 
debt before he has got his certificate and, 
to have a Receiver appointed in that 
suit or that the recovery of the debt is 
not the subject-matter in the certificate 
proceedings, but the recognition of the 
person who is entitled to recover the 
same and, therefore, no Receiver can be 
appointed in the Succession Certificate 
proceedings. With all respect, again, I 
am unable to acceijt the view of. Pratt, 
J. O., that the functions of a next friend 
of a minor in a suit are confined to the 
proceedings in Court, or that they cease 
with the passing of the decree. O. 32, R. 6, 
Ol. (2) clearly contemplates permission 
being granted to the next friend to receive 
money or other property of a minor out- 
side Court by way of compromise before 
the decree or order or to receive the 
same under the decree or order passed in 
favour of a minor. Such leave, however, 
may not be granted to a next friend who 
has not beeti apjioiuted a guardian under 
the Guardians and Wards .Act unless he 
gives such security as will in the opinion 
of the Co’irt sufficiently protect the pro- 
perty from waste and ensure its proper 
application. 

These provisions may well ho road in 
conjunction with tlie provisions of S. -I 
of the Succession Certificate Act corres- 
ponding to S. 375 of tlie Act of 1925. 

If this is done fclic only serious objec- 
tion to the grant of a certificate to a 
minor tliroui^b his next friend would 
disajjpear. The next friend would not 
onli’ be rejuirod to furnish securib\' 
that the money recovered on behalf of 
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the minor in pursuance of the certificate 
•wov^ld be properly applied for the benefit 
of the minor, but that he would also 
idemnify any persons other than the 
minor who may be entitled to the whole 
or any part of the debt. Though I am 
inclined to the view that a Succession 
Oertificate may not issue to the certifi- 
cated guardian personally and in his 
own name, I would without re- 
cording a definite finding on that point — 
as it is not necessary for the present 
appeal — answer the question argued 
before us by holding that an application 
(or a Succession Certificate in the name 
of a minor represented by his next 
friend is competent and that the inte- 
rests of the minor mr^y be safeguarded by 
the Court by requiring the next friend 
who is not a certificated guardian to 
execute a bond both under S. 375 of 
Act 39 of 1925, and under O. 32, R. 6 (ii), 
ICivil P. C., as indicated above. For 
these reasons I hold that the order of 
the learned Judicial Commissioner refus- 
ing to grant a certificate to the minor bo 
vacated and that a certificate do issue to 
him by his next friend on tlie next friend 
executing a bond as indicated above. 

In the end we wish to acknowledge 
our indebtedness to Mr. Casbellino for 
arguing the appeal amicus curioj with 
great ability. 

Tyabji, A. J. C.~ -This is an applica- 
tion to revise an order by Kennedy, J.O., 
refusing the grant of a certificate under 
the Succession Certificate Act (7 of 1889). 
That Act has been now repealed and in 
efteet re-enacted as Ss. 211 and 370 to 
390 of the Succession Act 39 of of 1925. 
The learned Judicial Commissioner fol- 
lowed a previous decision of Pratt, J.O„ 
reported in In the matter of Dhanbai (4). 
The question involved is, whether, where 
the person claiming to be entitled to the 
effects of a deceased person, and applying 
for a Succession Certificate is a minor it 
is within the powers of the Court to 
grant a certificate to the minor or to 
Bomo one on his behalf, and if so to 
whom and with what safeguards. 

It is beyond dispute that the certifi- 
cate must be granted to a person claiming 
to he entitled to the effects of the de- 
ceased person or any part thereof and not 
to a stranger. This appears sulficieutly 
from the terms of the Act, but is empha- 
sized in Onlahchand v. ^oti Chatraji (2), 


Ex parte Mahadev Gangadhar (3), Krish" 
namacharliL v. Venkatamma (5). 

Keither can there bo any doubt that 
there may be more persons than one 
competent to claim the certificate under 
S. 6 (d) the Succession Certificate Act. 

The arguments before us refer to four 
classes of persons whose claims to a Suc- 
cession Certificate may become relevant 
where the person who can claim to be 
entitled to the effects of the deceased is a 
minor. In the first place reference may 
be made to Ex- parte Mahadev Gangadhar 
(3), where Sir riawrence Jenkins, with 
whom Mr. Justice Batty was ^sitting, 
held that there being a guardian of the 
property of tlio minor appointed under 
che Guardians and Wards Act the proper 
person to receive the certificate in the 
case before them was the guardian and 
not the minor. I had written out a 
judgment on this point in which I had 
accepted the position laid down by Sir 
Lawrence Jenkins, and considered the 
present case to be distinguishable from 
that with which he was dealing inasmuch 
as there is here no guardian appointed 
under the Guardians and Wards Act. I 
have since had the benefit of reading the 
judgment that my brother Rupchand, 
A. J. C. is going to deliver in which he 
argues that that decision is erroneous and 
that the certificate cannot be granted to 
any person but the minor himself and 
that the decision in Krishnamacharlu v. 
V enkatamma (5) should be preferred to 
that of Sir Lawrence Jenkins. I am not 
prepared to dissent from the reasoning 
of my learned brother. Only it seems to 
me that it is not necessarj- for us in the 
present proceedings to decide the point 
which directly involves the correctness 
of the decision in Ex parte Mahadev (3). 

The second class of persons whose claim 
to obtain a Succession Oertificate has 
been argued before us is the natural 
guardian of the minor claimant. With 
reference to the claim of a natural 
guardian it was held in In the matter of 
Dhanbai (4), that before the natural 
guardian could be given a certificate the 
Court would have to determine certain 
questions which are not appropriate in 
such summary proceedings as are held 
under the Succession Certificate Act, 
without going any further, it seems to mo 
that this is an attitude that the Court is 
entitled to take under the Succession 
Certificate Act. 
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I, therefore, come to the third class of 
persons who may possibly be entitled to 
^aim the certihcate, and that is the next 
t'riend of a minor on whose behalf the 
application is made. But the objections 
as against the next friend as such are 
obvious. The Succession Certidcate Act 
refers to the person being entitled to the 
oQ'ects of the deceased, the next friend of 
the minor may be a perfect stranger. 
Again S. 4 of the Succession Certificate 
Act provides that the persons entitled to 
eue for the recovery of the effects of the 
deceased shall not be entitled to a decree 
unless he produces a certificate under the 
Act or something equivalent so that if 
the certificate were granted to the next 
friend and not to the person entitled to 
eue (viz., the minor) there would be no 
person claiming to be entitled to the 
effects of the deceased who could obtain 
a decree for their recovery. 

Finally, therefore, we come to the 
minor himself. Here I find that though 
there are sections negativing the grant of 
Probate or Letters of Administration to 
minors there is no provision laying down 
that a minor shall not be entitled to a 
Succession Certificate. In Ram, Knar v. 
Sardar Singh (1) and Krishnamacharlu 
V. Venkatamma (5) the Allahabad and the 
Madras High Courts have definitely hold 
that a Succession Certificate may be 
granted to a minor and it is stated in one 
of the cases that the Calcutta High 
Court in the case of Kali Coomar 
Chatterjee v. Tarn Prosnnno Mooker- 
Jee (7) impliedly came to the same con- 
clusion, although I have not been able 
to see that decision. On the other hand 
Sir Lawrence -Fenkins in the case of 
Exparte Mahadeo Gangadhar (3) cau- 
tiously said that 

it was at least open to doubt reading the Suc- 
cession CarLificato Act as a whole whether a 
^rant should bo m.ade to a miuor. 

He did not express an opinion that a 
grant could not be made to a minor, but 
only a doubt whether a grant should 
be made to a minor ; and, as I liave stated 
'before he was eonsielering a case whether 
there was a guardian appointed under 
the Guardians and Wards Act who, ha 
conceived, was bettor qualified for the 
certificate. 

Apart from the decisions it seems to 
mo that the reasons for granting a certi- 
ficate to the minor are conclusive when 

(7) 5 C. L. R. 517. 
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reference is made to Ss. 4 and 6 of the 
Succession Certificate Act unless there is 
some inherent ditiiculty in the way of the 
grant. The difficulties that have been 
referred to are first : that it would be 
futile to grant a certificate to a minor 
because he cannot give a valid dischai'ge 
to debtors ; secondly the necessity for 
protecting the interests of the minor ; 
thirdly the necessity in many cases and 
the advisability in others of obtaining 
security from the persons to whom a 
certificate is granted coupled with the 
impossibility of requiring the minor to 
furnish such security. These difficulties, 
it seems to me, may be overcome in the 
same way as the difficulties in the minor 
appearing before the Court and prosecu- 
ting legal proceedings, viz , by the joining 
of a next friend with the minor. The 
present proceedings are brought by the 
minor through a next friend and if he 
is competent to appear here could he 
not be made equally competent for other 
purposes ? 

It was held in the Madras decision 
Krislmamacharlu v. Venkatamma (5) 
that the next friend could be required to 
give security bond in such terms as would 
protect not only the interests of the 
minor as against the next friend, but 
enable any debtor of the deceased to dis- 
charge his debt validly by payment to 
the holder of the certificate. 

First. under S. 9 of the Succession Certi- 
ficate Act (corresponding to S. 375 of the 
Succession Act, 1925) the person to whom 
the certificate is granted may be required 
to execute a bond by way of security. As 
the application is by the minor by his 
next friend the security can also be given 
by the minor by his next friend under 
this section. 

Secondly, in order to protect the in- 
terests of a minor as against his next 
friend who may receiv'e money or other 
moveable ])roperty on behalf of the minor 
O. 32. R. 6, of the Civil Procedure Code 
provides that the next friend may be re- 
quired to furnish security. The 'pro- 
cedure ill this rule seems to me to be 
peculiarly api)licable when the Court 
grants a Succession Certificate authoris- 
ing the collection of debts and receiving 
of interest or dividends on securities to 
which a minor is ultimately entitled 
and, therefore, it seems to mo that under 
S. 141 of the God 0 ;Of Civil Procedure we 
are bound to follow or at least to call in 
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the aid of O. 32, R, 6. Doubt is thrown 
on the applicability of O. 32, R. 6, by 
the decision of Kanhaiya v. Kanhaiya 
Lai (6). That decision refers to the ap- 
pointment of receivers which is a very 
different class of matters. It may re- 
quire c jnsiderabion whether the law and 
the powers of the Oourfc relating to re- 
ceivers ought to be deemed to be “ pro- 
cedure provided in regard to suits'* 
within the language of S, 141 of the Civil 
Procedure Code. But the decision in 
Ka)ihaiya v. Kanhaiya Lai (6) does not 
rest on this consideration and with groat 
respect I am not able to follow the rea- 
soning that : 

wBer© assista.nc3 to the Succsssiou Certificate 
Act is required from the Code, it is introduced by 
an express enactment. 

Section 6 of the Succession Act being 
cited, for example followed by a refer- 
ence to S. 19 (3). It seems to me that 
the effect of S, 6 of the Succession Certi- 
ficate Act is very different from the 
flexible provisions of S. 141 of the Civil 
Procedure Code. 

On the other hand, S. 19 (3) expressly 
refers to S. 141, (3. 647 of the old Code) 
in terms which meticulously construed 
would imply that S. l4l is applicable to 
the Succession Certificate Act. To 
follow the reasoning of Kahaiya’s case (6) 
would lead to the conclusion that the 
minor cannot make this application by 
his next friend or be served with a 
notice under S. 7 which has not been 
suggested in any of the numerous cases 
where the point might have been taken. 

My learned brother has in a very 
learned judgment dealt with several 
other points which I need nob elaborate. 

The order that seems to mo to be pro- 
per in those circuiustances is that the 
grant of the certificate should be made 
bo the minor tlirough bis next 'friend on 
the following conditions ; first, that 
security be taken from the next friend 
under O. 32, R. G (2) of the Civil Pro- 
cedure Code, that any money under or 
other mov6al>le property -which may be 
received by the next friend on behalf of 
the minors by virtue of the Succession 
Certificate will be applied by the next 
friend for fcho lionefit of the minors and, 
secondly, that security be furnished by 
the next friend on behalf of the minors 
as the grantees of the certificate under 
S. 9 of th*e Succession Certificate Act (or 
S. 375 of the Succossioa Act, 1925) for 
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rendering an account of the debts and 
securities received by them and for on- 
demuity of the persons other than the” 
minors who may bo entitled to the* 
whole or any part of those debts and 
securities. 

I would, therefore, set aside the refusal 
to grant the certificate and issue a certi- 
ficate to the minors by their next friend 
on their executing (by their next friend) 
a bond under S. 375 of the Succession 
Act 39 of 1925 provided that the next 
friend furnishes security under O. 32, R. 
6, of the Code of Civil Procedure, the^ 
security in each case to be to the satis- 
faction of the Nazir of this Court for th®^- 
value of the debts and securities to be 
mentioned on the certificate. 

G.B. Order accordingly. 
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Lobo, A. J. C, 

hirabai Barjorji Cowasji — Plaintiff. 

V. 

Fakir Mahomed Vali Mahomed Khoja 
— Defendant. 

Original Civil Suit No. 925 of 1926^ 
Decided on 8th February 1927. 

(Sourt'fee — Excess paid by mistake — Court can 
allow refund. 

A Court has jurisdiction to order the issue of a 
oertidoate to enable the plaintiff to apply to the 
revenue authorities to obtain a refuad of the ex-* 
ce ss Court-fee paid under a bona fide mistake: 
40 Cal. 365 and 3 F. L. J. 452, Foil. 

Feivachand V issanmal — for Plaintiff. 

Order. — I think this application must 
bo granted. There is clearly an over 
payment of Court-fees to the extent of 
Rs. 168-12*0. I have examined the re- 
cord and considered the application of 
the learned Pleader of the plaintiff and 
I am of opinion that the over payment is 
the result of a bona fide mistake. On 
the authority of the cases reported as 
Mari Mar Guru v. Ananda Mahanty (1/ 

and Chandra Mari Singh v.Tipan Prosad> 

Singh (2), I consider that I have juris- 
diction bo order the issue of a certificate 
to enable the plaintiff to apply to the 
rovenne authorities to obtain a refund of 
the excess Court-fee. 

Let a certificate issue to the plaintiff 
move or less in the form shown in Mart 
Mar Guru v- Ananda Mahanty (1). 

D.D. Application granted. 


(1) Liyi3] 40 Cal. 365=20 l.C. 40S. „ 

(2) [1918] 3 P.L.J. 452=46 l.C. 271=1918 Pr 
H.O.O, 273. 
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The plaintiffs to pay 

• , . to the defendant 

No. 5 Ailmal and with him Idanmal defendant 
Rs. 5,458-10-4 less debt. 
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Rupchand Bilaram and 
IjObo, a. J. Os. 

Liilaram and others — Applicants. 

V. 

Balchand and others — Opponents. 

Civil Revision Application No. 47 of 
1925, Decided on 4th February 1927, 
from an order of the Sub-J., Sehwan, 
D/- 31sfc March 1925, in Civil Suit No. 550 
of 1925. 

Civil I*. C., Sch. 2, l^ara. 16 (c) — Reference 
pending suit— Arbitrator treating person not 
party to suit as -party to arbitration — Award is 
‘ otherwise invalid. * 

Where an arbitrator in a reference pendicg a 
suit treats a person who is nob a party to tho 
suit as a party to the arbitration and decides 
disputes between parties to the suit or any of 
them and such person, however just and equit- 
able the award may be ' it is otherwise invalid ' 
within the moaning of para. 15, sub-Cl. (c). 

[P 193 C 2 & P 194 O 1] 

Dipchand Chandumal — for Applicants. 

Fatehchand Assudamal — for Op* 
ponents. 

Judgrinent. — This is a revision appli- 
cation against the order of the learned 
Sub-Judge of Sehwan disallowing objec- 
tions to an award made in a suit and 
passing a decree in terms of the award. 

It appears that the plaintiffs insti- 
tuted this suit for settlement of partner- 
ship accounts which according to them 
commenced in Saml:)at 1976 and ended 
in Sambat 1979. Tho defendants inter 
alia i)leaded that there were two other 
prior partnerships in which one Idanm.al 
was also a partner with the plaintiffs 
and the defendants ; that all tho accounts 
had to be taken to.^etlier in the suit and 
that if any partnership accounts wore 
to bo taken Idanmal should be made a 
party to the suit. One of the issues 
raised by tho Court was whether Idanmal 
was a necessary party to the suit. Tho 
disputes were tliereafter referred to 
arbitration, Tho arbitrators disallowed 
the claim of the plaintiffs and on 
the contrary passed a decree against 
tho plaintiffs for Rs. 12,450 odd. In 
para 1 of their award they stated as 
follows: ** In this suit Idanmal is joined 

as defendant. ” In pai a. 7 of their award 
they stated that 

the share of each defendant in the sum of 
Rs. 12,459 odd, awarded against the plaintiffs is 
shown below according to which the Court niay 
pass a decree against the plaintiffs. 

1927 S/25 & 20 


Now the main objection of the appli- 
cants taken before the lower Court and 
which has been pressed before us is that 
it was not open to the arbitrators to join 
Idanmal as a party to the proceedings 
before them, that as soon as they had 
come to the conclusion that Idanmal was 
a partner in the transactions of which 
they were taking accounts they should 
either have dismissed the suit as nob 
having been properly constituted or they 
should have stayed their hands and asked 
the parties to apply to the Court to have 
Idanmal joined as a party; and if there- 
after all the parties including Idanmal 
had again agreed to refer their disputes 
to the same arbitrators they should then 
have proceeded with the matter. 

It is urged and not without consider- 
able force, that the award happens to be 
beneficial to Idanmal. He has not com- 
plained, but if the award had been 
against him it was open to Idanmal to 
file a fresh suit for settlement of the 
same partnership accounts, on the ground 
that ho was not a party to the suit ; why 
should they therefore, be now bound to 
pay the amounts which have been 
awarded either to Idanmal .or to any 
other partners. It is equally open to the 
plaintiff to urge that all that bo bargained 
for when ho referred the disputes to the 
arl>ibration was that the arbitrators would 
either settle tho disputes pertaining to 
the partnership in which Idanmal was a 
partner or dismiss his suit for want of 
proper parties and that ho never agreed 
to their deciding tlie dispute regard- 
ing the prior partnership or to a decree 
being passed against him. The arbi- 
trators were evidently conscious of the 
defect in their i)roceedings. They pro- 
bably realized that though they had 
made Idanmal a party before them ho was 
nob a party to tho suit and, therefore, 
they awarded a lumpsum to Idanmal and 
Ailmal together so that the latter who 
was a party to tho suit may enforce tho 
decree on behalf of both. 

It is abundantly clear that the arhi- 
tratoi's have exceeded their jurisdiction 
in treating a person .as a party to tlio suit 
when ho had not been properly served, 
and in settling partnership accounts^ 
between him and the other partners wboj 
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alone were parties bo the suit. However 
just, and equitable the award may be it 
is otherwise invalid ” within the meaning 
of para, lo, sub"Cl. (c) of Sch. II, Civil 5*. 
C. We think this objection is fatal to 
the award and the learned Judge has 
exceeded his jurisdiction in giving effect 
to it. 

We accordingly sat aside the award 
and allow the appeal with costs and 
remand the case to the lower Court for 
being dealt with according to law. 

o r, Case remanded. 
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ROPCHAND BIIjARAM, A. J. C. 


Assndomal Faiehchand — In re. 

Original Insolvency Case No. I3l of 
1926. Decided on 2l9t February 1927. 

Provincial Insolvency -Ic/ (1920), S. 51 (1) 
Meaning of the word " Realized ’* explained. 

Wh.?re the Court holding the assets of the 
iudgmsat-debtor is the same as the Court attach- 
ing the same on behalf of the creditor in another 
suTt. the assets cannot be said to hwe been 
“ realizid ” within the 'meaning of S. 61, unless 
the money standing to the credit of the judg- 
ment- debtor is ordered to bs transferred to the 
credit of the attaching creditor’s suit : A. 1. R. 
1021 Mad. 218. (F. B.), ApnUed. 

[P 191 C 2 & P 195 C 13 

Dnrrjomzl Nariansing — for Judgmont- 
croditor. 

Fatekchand Assudamal — for Official 
Becaiver. 

Rupchand Bilaram, A. J. C. — The 

fasts of fchis case are not disputed. 


In Suit No 1012 of 1925, the firm of 
Assndomxl Fatekchand v. the firm of 
Balckand Dcnmxl pending in this 
Court Ijeiore my brother Dr. Dc Souza, a 
sum oi R^. 1,734-10-0 has been realized 
by the sale of certain perishable goods 
boloQ iing to the defendants which were 
attache! before judgment. 

The judgment-creditor in tlio present 
execution application has obtained a 
decree against the same defendants in 
the Suh-Oivil Court Hyderabad and has 
got it transferred bo this Court. Ho has 
obtained an order for attachment of 
money in the custody of the Court in the 
a'oovo suit, under O. 21, R. 52. On 
a |) plicati on for payment to him of the 
money a notice has issued, to fclie plain- 
till's in .Suit No. 1012 of 1925 to show 


cause why the payment should not be 
made. So far however no transfer en* 
tries have either been sanctioned or made 
and the amounts stand to the credit of 
Suit No. 1012 of 1925. 

Now in the meantime an application 
has been ffled under Provincial Insol" 
vency Act 5 of 1920 to have the defen- 
dants adjudged iusoivents and the Official 
Receiver has been appointed interim 
receiver of their property. He has in- 
tervened and claimed the money for the 
general benefit of the creditors under 
S. 5 1 (1) of the Act, which reads as 
follows : 

51. Where execution of a decree has issued 

against the property of 
Restriction of rights a debtor, no persoa shall 
of creditor under exe- be entitled to the bene- 
cution. fit of the execution 

against the receiver ex- 
cept in respect of assets realized in the course of 
the execution by sale or otherwise, before the 
date of the admission of the petition. 

Now, admittedly the money in Court 
has not been realized by the sale of tha 
defendant’s goods in execution of the 
present decree. The only question there- 
fore for consideration is whether the 
amount which is in custody of the Court 
in Suit No. 1012 of 1925 should be 
treated as assets realized otherwise than 
by sale in execution of the present 
decree. 

The expression “ assets realized in the 
course of the execution by sale or other- 
wise” in.S. 34 of the Provincial Insolvency 
Act of 1907 which is reproduced in S. 51 
(1) of the present Act was evidently 
adopted from similar words used in 
S. 295 of the old Code of Civil Pro- 
cedure. 

There was no doubt as to the meaning 
of those words, and in the Code of 1908 
they were substituted by the words 

assets held by the Court ” which are 
more clear. 

The effect of an attachment of money 
in the hands of the Court under O. 21, 
R. 52, Civil P. C.. on the rights of the 
subsequent attaching creditors to claim 
rateable distribution under S. 73 of the 
Code of Civil Procedure came up for con- 
sideration l)efore the Full Bench of the 
Madras High Court in Visvatiadhan 
Chettij v. Arunachclan (l). tlieir Dord- 
ships held that whore the attaching 
Court and the custody Court are the 
sa uae . the re i s a receipt of assets within 

(1) A.l.R. 1921 Mud. 218=44 Mad. lOP 
(F.B.?. 
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I the meaning of S. 73 Civil P. O., only 
when so much of the money standing to 
the credit of the judgment-debtor as is 
necessary bo satisfy the decree-holders 
who have applied to it for execution is 
ordered to be transferred to the credit of 
the drst attaching creditor’s suit. 

This case was referred to with approval 
ill a later Pull Bench case of the same 
Court in N^achiappa v. Subtier (2) where 
•it was held that the amount deposited 
in Court in pursuance of an order of 
-attachment before judgment in one suit 
becomes “ assets held in Court ” within 
the terms of S. 73, Civil Procedure Code, 
only when the Court passes an order on 
the application of the attaching creditor 
ior payment of the amount in execution. 
The dictum in Visvanadhau Chetty v. 
Ariinachelan (l) may safely be applied to 
the interpretation of S. 61 (L) of the Pro- 
vincial Insolvency Act. 

There has been no order either for 
■transfer of the money to the account of 
the judgment-creditor or for payment of 
the money to him. The Official Receiver 
has therefore a preferential claim to the 
•money in the hands of the Court. I 
reject the application of the judgment- 
•creditor for payment of the money to 
him. 

Application rejected^ 

A. 1. R. 1923 MadV 0O5=4G Mad. SOd 

(F. B.). 
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Rupchand Bilabam. a. J. G. 

Firm of Rameshardas- Bcnarashidas — 

Plaintiffs, 

V. 

Firm of Tansookhrai Bashcsharilal — 
Defendants. 

Original Civil Suit No. 319 of 1922, 
Decided on l7th February 1927. 

Contract Act, S. 215 — Pitrchase or sale by agent 
o/ his oivn goods for or to without dts- 

closing the fact is yiol ipso facto void — Kach case 
will depend tipoti its own facts. 

-V piirch.vse or a salo made by tbo commission 
agent of bis o^vll good;? for or to his i^rincip a 
without disclosing that fact is not ipso f.ac i 
void for failure to dlsclo-:o a material fact. So 
J^'lso a contract for futaro deliver}', if made by 
the agent on his own bjhalf, is not ip^o facto 
void baeauso there is a possibility of its being 
disadv.iut.agoous to the principal if the agstit is 
•entrxisted with carrying it out. 

• LI*. C. 2. P. 107. C. 1] 
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The words “dealings of the agent have been 
disadvantageous to him mean disadvan- 

tageous iu fact and not a niere possibility of 
their being disadvantageous. Whether such a 
contract is disadvantageous or not must be de- 
cided on the ficts of each case and no presump- 
tion arises : 10 S. L. R. 86 , Diet, and Dlss. from • 
A. I. R 1922 Mad, 497, Rel. on. [P. 197 , C. ij 

Kulumal Paklumal — for Plaintiffs. 

JLodumal Bekhraj — for Defendants. 

Judgment. — This is a suit on a com- 
mission agency account which consisted 
of two transactions : the first transaction 
was a purchase of SO tons white Java 
sugar of July-Sepfeember 1921 shipments ; 
and the other a purchase of 25 tons 
white Java sugar of October- December 
1921 shipments. 

The defendants are a firm carrying on 
business at Porozepore. It is not certain 
who its partners are, but it is not seri- 
ously disputed that the two brothers 
Sohanlal and Mahaieoparsad are partners 
in that firm. They had a third brother 
by name Ramnath. He was working at 
Karachi as a partner in the firm of 
Badridas-Mobanlal, and admittedly it was 
ho who introduced the firm of the defen- 
dants to the plaintiffs. The plaintiffs 
say that it was under his instructions 
and with his knowledge and consent 
that they entered into the two transac- 
tions in question on behalf of the defen- 
dants. 

Now, with regard to the first contract 
of 30 tons July-September shipments: it 
appears that the plaintiffs made a con- 
tract of purchase of 10 tons July ship- 
ment with the firm of AlUbboy-Mamooji 
at the rate of Rs. 22-10-0 per cwt. For 
the balance of 20 tons, 10 tons being of 
August shipment and 10 tons of Septem- 
ber shipment, the plaintiffs made a con- 
tract in which they were themselves the 
sellers. The explanation of the plain- 
tiffs is that they instructed the broker 
Devcliand Madhowjl to buy all the 30 
tons from the bazar. The broker bought 
only 10 tons from AlliboyMamooji at 
Rs. 22-10-0 per cwt. and roporte to 
them that tbo balance of 20 tons could 
nob bo had at that rato from a respect- 
able morebant. Ramnath was thou pre- 
sent and with his consent they sold thoir 
own goods to the dofondaiits at tlie same 
rate. 

With i-ogard bo the secend contract of 
25 tons, it appears that the defendants 
intenilod bo buy only 15 tons of October- 
December shipments ; but in the telegram 
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sent by them to the plaintiffs the quan- 
tity mentioned was 25 tons which meant 
tons for each shipment. The usual 
quantity which changes bands in the 
bazar is a multiple of 5 tons for each 
shipment. The plaintiffs eay that, as 
there was difficulty in getting 25 tons 
from the bazar, they again consulted 
Kamnath and with his consent sold 
25 tons of their own out of a lot of 
30 tons of theirs to the defendants. The 
goods covered by these two transactions 
were subsequently disposed of by the 
plaintiffs under instructions from the 
defendants to different dealers, and it is 
the loss resulting therefrom for which 
this suit has been filed. 

The main defence of the defendants is, 
that they are not liable to pay the loss 
because the plaintiffs failed to disclose 
to them that they were the sellers in 
respect of 20 tons out of 30 tons of the 
first transaction and in respect of the 
25 tons of the second lot. None of the 
defendants have appeai*ed here in person 
to go into the witness-box. (The judgment 
then discussed the evidence and pro- 
ceeded). I hold, therefore, that both these 
transactions are binding on the defen- 
dants, notwithstanding the fact lhat they 
were made partly by the plaintiffs in 
their dual capacity as principal and as 
agents. It is, therefore, not open to the 
defendants to repudiate under S. 215, 
Indian Contract Act, the transactions. 
It has also not been shown that either 
material facts bad been dishonestly con- 
cealed by the agent or that their deal- 
ings bad been di'^advantageous to the 
principal so as to make the provisions 
of S. 215 applicable. My attention has 
been drawn to the Single Judge judg- 
ment of Fawcett, A. J. C., in firm of 
Janhidas nayiarsiiLjs v. Dhinnaoimai 
(1). In that ca‘='o the commission 
agents had not only failed to disclose to 
their principals that they were the pur- 
chasers, bub bad made the contract of 
purchase in a pseudo name. There was 
also evidenoo that the agents had not 
only concealed the facts that they were 
the purchasers, but bad made a ruis- 
represenbation in fact on that point. 
Though the learned Additional Judicial 
Commissioner came to the conclusion 
that there was a dishonest concealment 
ho was nob propai*ed to hold that the 
concealment was of a material fact’ 
(1) [1017] 10 S. L. R. 8G = 37 1 C. 


within the meaning of S. 215 and 
observed : 

At the same time it is doubtful whether the- 
words ’any material fact* in S. 215 include the* 
fact of the agaut dealing ou his own account 
with the business of agency, and the context 
and illustration (a) rather suggest the contrary* 

I do nob, therefore, rely on this point in holding: 
that the case falls under S. 215. 

This judgment is, therefore, no autho- 
rity for holding that a purchase on a sale 
made by the commission agent of his own 
goods for or to his principal, without 
disclosing that fact, is ipso facto void for 
failure to disclose a material fact. More- 
over in this case the transactions were 
nob made by the plaintiffs in any pseudo 
name and have been proved to be fair. 
Devchand, Ex. 7, has deposed to the fact 
that ho could nob get the balance of 
20 tons of July to September shipment 
from a respectable party at the same 
rate. Tho plaintiffs sold their own 
20 tons at the same rate of Bs. 22-10-0 
at which they had themselves bought 
from Allibhoy Mamooji at Rs. 22-10-0 
which was a fair market rata (Benarsidas 
Ex. 6, 11th October 1920). According to 
Tayebali, Ex. 8, this rate was an anna or 
two cheaper, as ho sold the August ship- 
ment at Rs. 22-12-0 and tho September 
shipment price was still steadier. The 
second lot of 25 tons was likewise sold 
by the p'aintiffs at the bazar rate 
(Benarsidas, 1-35) and was two annas 
cheaper than the price paid by the 
plaintiffs themselves : (Tayebali, line 12 
and Ex. 8-2.) 

With regard to the question whether 
the dealing in that suit was disadvan- 
tageous to the principal or not again, the 
learned Additional Judicial Commissioner 
in the case referred to above was of the 
opinion that the dealing was in fact dis- 
advantageous to the principal. In the 
present case it is the contrary. There 
wore covering contracts duly made by 
tho piainbifTsin the bazar with strangers 
on behalf of and under the instructions 
of the principals who thus became liable 
to pay the difl'orence in price. 

While dealing with the general ques- 
tion whether in the case of a contract 
for future delivery a purchase or sale by 
the agent of his own goods to his princi- 
pal is ipso facto disadvantageous or nob 
the learned Additional Judicial 
missioner observed at page 93 (of 1^ 
S. Ij. H.): • 
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71iis dealing of plaintiffs on their own account 
“Was, however, clearly disadvantageous to de* 
ifendants, because the contract was one lor 
future delivery, and plaintiffs as agents for 
defendants still had duties to perform for defen- 
dants which would almost necessarily come into 
oonflict with their interest as the actual pur- 
•ohasers from defendants. 

The mere possibility of the agent’s duty to his 
priucipal and his own interests being in con- 
■flict is. I think, sufficient to bring the case 
under S. 215, since the possibility of this con- 
flict is in itself a disadvantage to the principal. 

With all respect, I can find nothing in 
|bhe section to warrant the suggestion 
that a contract for future delivery, if 
made by the agent on his own behalf, is 
ipso facto void because there is a possi- 
bility of its being disadvantageous to the 
< principal if the agent is entrusted with 
.carrying it out. The words of the section 
are that “dealings of the agent have been 
-disadvantageous to him...” which I take 
‘'it to mean as disadvantageous in fact. 
That appears to be the meaning attached 
to those words by Schwabe, G. J., in 
Achuta Nciidii v. Oakley Botoden & Co. (2). 
It is somewhat difiicult to presume that 
the principal would in every case engage 
his agent bo specifically perform the con- 
tract, and more so in transactions of a 
speculative nature bordering on wagers, 
where in almost everj' case covering con- 
tracts are made before the due dates and 
only the differences paid and received. 

I quite conceive of cases where a 
foreign principal instructs his agent to 
huy and ship goods to a foreign country, 
where a presumption may arise that the 
contract by tlio agent bo sell his own 
^oods was likely bo be disadvantageous 
to the principal. Bub, in my opinion, 
oo presumption can arise in evoiy case 
from the mere fact that the agent is 
instructed to enter into a contract for 
future delivery. Whether such a con- 
tract is disadvantageous or not must be 
decided on the facts of each case, and no 
such presumption arises here. 

I hold that in the present case there 
was neither dishonest concealment of any 
•material facts nor were the dealings dis- 
advantageous to the defendants. 

It 13 clear from the correspondence 
that on tho account sales being submitted 
•to the defendants they raised at first 
certain other disputes which they sub- 
sequently gave up and requested for time 
to pay up the money which they never 
Pa-i d. The defendants have disputed their 
(2) ATlrR. i‘J2^Mad. lU7=io Mad. 1005. 
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liability for commission and brokerage 
charged in the account. The only 
material point on which Mr. ICodumal baa 
been able to draw my attention is that, 
in addition to the rebate already allowed 
by the plaintiffs to the defendants, they 
are entitled to a reduction in the broker- 
age charged of a sum of JRs. 18, being 
brokerage on the transactions made by 
the plaintiffs with themselves without 
the intervention of a broker, (Tho 
rest of the judgment formally recorded 
the findings on the issues raised and is 
nob material to this report). 

G.B. Sxiil decreed. 
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Pkhcival, J. G.. and Tvabji, A. J. G. 

Pessamal and another — Appellants. 

V. 

V aloo — Respondent. 

Misc. Appeal No. 12 of 1925, Decided 
on 20bh January 1927, from the judg- 
msnb of the Asst. J., Hyderabad, D - 1st 
December 1924, in Civil Appeal No. 134 
of 1920. 

Dekkan Ayricttl(urist!>' Relief Act, S. 12— 
Suit under — Partie’i can comiJrotni<e—^Court can 
consider its suilabilily or correctness. 

In a suit f.illiug under S. 12 of the Act, parties 
arc not precluded from entering iuto a compro- 
iniso and th > 0->u-t b^ifore it records it under 
Civil P. C., O. 23. fl. 3 c.vu go int^ the question 
of suitability or correctness of the coniprouiise : 
31 Rotn. 502, not Poll.', 35 Ran. lyO, Rel. on. 

CP 193 C 1] 

Dipchand Chandum-zl — for Appellant. 

Percival, J. C. — This is an appeal 
agaiost tho order of the Assistant Judge, 
Hyderabad, refusing to tile a compromise 
in the case of Pers3umal and Valoo, defen- 
dant being an agriculturist. 

Tho learned pleader for the appellants 
contends that the learned Assistant 
Judge should not have gone into the 
question of the correctness or suitability 
of the compromise at all, hut should have 
simply recorded it under O. 23, R. 3, 
Civil P. C. Ho relies on certain rulings 
which go to show that there i.s nothing in 
S. 12 of tho Dekklian Agriculturists' Be- 
lief Act which deprives tlie parties of the 
power of entering into a compromise and 
of having that compromise recorded under 

O. 23. R. 3 vide Pfsaji v. Ganpati (l) 

LijlOJ 3Ti3oJ3. 502— (> 1. O. 527 = 12 liom. 
L. R. 373. 


PessumaIi V. Valoo (Perclva^, J. C.) 
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and other rulings. I think, however, 
when the Dekkhan Agriculturists’ Relief 
Act is considered as a whole, and the 
rulings on the point are considered, the 
view that the Assistant Judge could not 
go into the question of the suitability of 
the compromise cannot bo accepted. The 
provisions of the Dekkhan Agriculturists’ 
Relief Act are very drastic regarding the 
power and the duty of the Court and to 
taka account under Ss. 12 and 13 of the 
Act. It is laid down in S. 12 that, if the 
amount of the creditor’s claim is disputed 
the Court shall go into the question 
under S. 12. Where if, the amount of 
the claim is admitted before the Court, 
still it is laid down that the Court may, 
if it thinks fib, bake accounts under that 
section. 

There are further rulings regarding the 
awards which point to the same direc- 
tion. They lay down that no document 
purporting to be an award is bo be ac- 
cepted by the Court unless the Court is 
satisfied that it is an award and that the 
parties should nob be allowed to go be- 
hind the provisions of the Dekkhan 
Agriculturists’ Relief Act, by filing 
awards which are merely colourable 
documents obtained nob inigonuine agree- 
ments but (or the purpose of inducing, the 
Court to sanction the claim. The whole 
tenor of the Act is to the etfeeb that the 
Court can and should go into the question 
of the correctness of awards afTocting the 
parties. The inference, therefore, is that 
the Court cannot he precluded from 
going into the question of the correct- 
ness of the compronii e. The view is borne 
out by the case of Kisaiidas v. Rama 
Vir (2). wl^ero it is laid down that the 
compromise must not Ije in conflict with 
the provisions of the Act. If th« Court 
cannot go into the question of compro- 
mise it will not bo in a podtiou to decide 
whether in fact the compromise was in 
accordance with the provisions of the 
Act or nob. It is to be noted that in this 
particular case the defendant-agricul- 
turist had put his thumb mark to the 
com [iromise but still when he came into 
the Court and was examined, he made a 
dilTeront statement and said that this 
amount is nob rightly due from him. So 
that it is nob a case in which the defen- 
dant has stated in Court that he adheres 
to the compromise. 

{Z) (loiiras BoTn’”l90=8 1. C. 651 = 12 
L. R. 1024. 


Having regard to all the facts of the 
case I do not think that it can be held 
that the learned Assistant Judge was 
wfong in refusing to admit the compro- 
mise on the record. The appeal to the 
Assistant Julge has not as yet besn dis- 
posed of and the appellant will be able 
to place before the Assistant Judge the 
facts which go to show that the amount 
claimed by the plaintiff was due from 
the defendant. Rut 1 do not think that 
one can accept the argument advanced 
that it was not open to the Judge to go 
into details of the compromise. 

1 would, therefore, dismiss the appeal. 

Tyabji, A. J. C . — I agree. In this 
case the parties stated that they bad 
arrived at a compromise with reference- 
to the subject-matter of the suit and the 
learned Judge considered that he wa® 
bound to act in accordance with that 
part of S. 12 of the Dekkhan Agricul- 
turists’ Relief Act which applies to the 
admission of a claim by the defendant. 
It was urged before us that this course 
was not open to the learned Judge by 
reason of the decision in Piraji v. Oan~ 
pati (1). In that decision it is laid down* 
that in addition to the two courses opei> 
to the Court under S. 12 of the said Act- 
a third alternative is open to the parties,, 
namely, that under O. 23, R. 3 of the 
Civil P. C. 

Two alternatives are mentioned in- 
S. 12 with regard to suits for recovery 
of money alleged to be due to the 
plaintiff the defendant being an agri- 
culturist ; the first alternative i® 
where the amount of the creditor’s 
claim is disputed ; the second where 
the amount of the claim is admitted- 
According to the judgment mentioned 
these two alternatives do not exhaust- 
the possibilities of the case, and 

there is ncthiog in the language of S. 12: 
or any other section which expressly deprives the 
parties to a suit of the power of entering into a 
compromise and having that compromise recor- 
• ded under O. 23, R. 3. 

A compromise, ife was said, cannot be 
treated as a mere admission by tbo 
defendant of the claim, th«t the Court 
is not then asked to pass a decree on any 
admission of the defendant, but to make- 
one in terms of the compromise, which,, 
after trial commenced had been delibe 
rately entered into by the parties. 

It seems to me, with all deference, that? 
S. 12 completely provides for a compro~ 
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mise, and that no third alternative is 
open beyond the two contained in the 
section. When the (.arties come before 
the Court after a suit has been instituted 
for recovery of money, there is either a 
dispute outstanding between them as 
regards the claim made by the plaintiff 
or there is no dispute. When there is 
dispute because a compromise has been 
entered into between the parties, the 
plaintiff may have either waived a por- 
tion of the claim or altered it ; in any 
case the defendant admits either the 
whole of the original claim or the claim 
as altered or to the extent that it is 
asserted, in the compromise ; the position, 
therefore, is that the defendant admits 
the amount of the claim that is put for- 
ward, or to the extent that it has not 
been relinquished, by the plaintiff in 
accordance with the compromise. There 
is thus an admission of the claim on the 
part of the defendant at the time when 
the Court is asked to pass a decree by 
consent. This admission is, no doubt, 
based on the fact that the defendant has 
entered into a compromise after the trial 
had commenced. But that does not (it 
seems to me) the less make it an admis- 
sion of the amount of the claim nor does 
it prevent the provisions of S. 12 from 
governing the position. 

It seems to me, therefore, that when 
the question has to be considered by the 
Court, whether a suit to which S. 12 
applies has been adjusted wholly or in 
part by any lawful agreement or com- 
promise under O. 23, R. 3, then the Court 
ffiust examine the terms of the compro- 
mise, and, in so far as fcliey consist of 
admissions by the defendant of the claim 
then put forward by the plaintitV, the 
Court must act, in accordance with the 
provisions of S. I'J, viz. : (l) if the Court 
believes that such admission is true and 
IS made by the debtor with full know- 
ledge of his legal rights as against the 
creditor it should record its reasons for 
80 believing : and then it shall not bo 
bound to make the enquiry referred to in 
S. 12, but may do so if it thinks ht; (2) 
in other cases it shall he hound to make 
the enquiry. 

That this is so is indicated amongst 
other cases hy the oj.e in J\ i satidas v. 
Nania Hama Vir (2). There the defendant 
had entered into a compromise which was 
presented by both parties for a decree to 
be passed in accordance with its teims. 
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The Court nevertheless examined the 
defendant on the terms of the compro- 
mise and explained them to him who 
then again agreed to be bound by it. 
Thereupon the learned Subordinate 
Judge referred to the High Court two 
questions I first, whether the compro- 
mise was lawful ; and, secondly whether 
the Court was bound to pass a decree on 
the compromise in question. Both ques- 
tions were answered in the negative. 
The ground on which it was held that 
the compromise was not lawful is worthy 
of consideration in the present con- 
nexion. Under S. 15 B. Cl. (2) of the 
Dekkban Agriculturists' Relief Act, the 
Court is required 

except for reasons to be recorded by it in writ- 
ing, instead of making an order for tbe sale of 
the entire property mortgaged or foreclosure, 
order tbe sale of sucb portion only of tbe pro- 
perty as it may think necessary for the realiza- 
tion of that, sum. 

Whereas in the compromise then 
before the Court it was provided that in 
default of payment of two instalments, 
the plaintiff should realize tbe whole 
balance due by the sale of tbe entire 
mortgaged property. On the ground the 
compromise was held to be illegal, it 
seems to me that when this and similar 
decisions are considered, it appears that 
the distinction made in Piraji y. GanOi' 
pali (1) caonot be upheld. 

For these reasons, I think, the learned 
Judge proposed to follow the correct 
procedure and this appeal should bo 
dismissed. 

R.D. Appeal dismissed^ 
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Lobo, a. J. C. 

Thakursi Raisi and anothei — Judg- 
ment-creditors — Plaintiffs. 

V. 

]''ida Hussain and others — Judgment- 
debtors — Defendants. 

Original Civil Suit No. 018 of 1923. 
and Exectition Misc. Case No. 149 of 
1920, Decided on 23rd February 1927. 

Civil P.C.. O. 21, Pr. 95 an<l 0(1 — Jvdijmenl- 
deltor other than a Hindu co-parcener In jclnt 
2 i 0 ifcssion uith a third party — Auclion-pur- 
chaser may sue Jor partition but Court tclil ncf 
refuse to assist him in obtaining 7 )os.'css*on 
uuiler lir. 9-'> and 'JG. 

The remedy of a purchaser iu executiou of tbe 
undivided interest of a Hindu co-parccuor is 
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not one -under tlio provisions of O. 21, but by a- 
suit for pirtitioa agiiost tke joint family ; but 
there is no authority for the proposition that 
Rr. 95 and 96 of O. 21 have no application to a 
oase where a judgment*debtor, not a Hindu co- 
parcener whose interest has been purchased, is 
in joint possession with a thiid party. In such 
cases it may well be that the auction-purchaser 
who has purchased an uodivided share in im- 
movable property has open right to file a suit lor 
partitioiof the undivided share purchased m 
execution of a decree ; but there is no warrant 
for holding that that is his only remedy, and that 
the Court will not assist him, as far a,s posable, 
consistently with Rr. 95 and 96 of 0. 21, Civil 
■p. C.. to obtain possession. 

" Kalumal Pahlumal — for Decree- 

holders. . Cl i. • 

Suganlal H. Jeswam — for banabai. 

Order. — This application under O. 21, 
Rr. 95 to 98, Civil Procedure Code, arises 
out of execution proceedings in respect 
of a mortgage-decree obtained by the 
aonlicants-deciee-holders in Suit No. 618 

of 1923. , 

The preliminary decree in this suit 
was passed on 25th July 1925. against 
six defendants, including one Safiabai, 
daughter of Mahomedalli. On 2nd 
November 1925, an application was filed 
by Safiabai under O. 9, R. 13, Civil Pro- 
cedure Code, and S. 151, Civil Procedure 
Code praying that the decree in the said 
suit so far as it related to her be set 
aside on the ground that it had been 
passed against her as a major when, as a 
matter of fact, she was a minor both on 
the data of the institution of the suit and 
on the date of judgment. She alleged that 
the decree as against her was a nullity. 
The application was disposed of hy 
Tyabji, A. J. C . on 23r<:l December 1925. 
The learned Additional Judicial Com- 
missioner held in favour of Safiabai and 
the concluding words of his order are as 
follows : 

In these circumstances, the decree cannot 
affect Safiabai’s l/8th share in the property. The 
decree will, therefore, be made absolute against 
the other defondauts but it will not aQect Safi.a- 
biii’s J/cith share in the mortgaged property. 

On the same data, there was a final 
decree for sale in respect of the right, 
title and interest of the Defendants 
Nos. 1 to 5 in the suit, that is in respect 
of 7/8th3 of the mortgaged property. 

In execution proceedings the applicant 
decree-holders ]>urcbased the 7/8tli9 share 
of the Defendants Nos. 1 to 5 and ob- 
tained a sale certificate in respect of the 
said 7/8ths share on 5th August 1926. 

A warrant for possession was there- 
after issued by this Court. It has, how- 
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ever, not been executed and the appli- 
cants decree-holders have nob obtained 
possession in the circumstances set out 
in the application now before me for 
disposal. 

This application states that in pur- 
suance of a warrant issued for possession 
the judgment -creditors' representative 
accompanied the bailiff of this Court to 
receive possession. That a board bearing 
the name of Mahomedalli Hassanalli was 
found attached to the property outside. 
That the judgmeut-debtors in order to 
obstruct the obtaining of possession by 
the applicants bave been instrumental in 
putting up the said board, that Mahom- 
edalli Hassanalli is a relation of theirs. 
The applicants contend that if Mahom- 
edalli claims through the judgment-debt- 
ors the purchasers are entitled to be put 
in possession by removing him if in pos- 
session. If the said Mahomedalli is 
proved to be a tenant prior to attach- 
ment, the judgment-creditors are entitled 
to constructive possession as provided in 
O. 21. R. 95, Civil Procedure Code. The 
applicants pray that the bailiff be 
ordered to put them in possession, if 
need he, by removing the person, in oc- 
cupation and removing the resistance or 
obstruction to the execucion of the 
decree. 

Notice of this application was issued 
and served upon Mahomedalli Hassanalli. 
He has, however, not appeared. 

There is nothing on oha record to 
show how and through whom. Mahom- 
edalli claims an interest in the property 
in question or whether ho claims any 
interest at all, and in the circumstances 
it appears to me that the contention of 
the applicants that the name of Mahom- 
edalli Hassanalli has merely been put 
forward for the purpose of obstructing 
the execution of the decree and prevent- 
ing the applicants from obtaining posses- 
sion in execution of their decree is well 

founded. ^ _ 

The application, however, is opposed 
by Mr. Suganlal who appears for Safiabai 
against whom there is no decree and 
is, as stated before, entitled to l/8th 
share in the property and is alleged to 
be in part possession. 

The point taken by the learned pleader 
for Safiabai may be put in the following 
form. The applicants have purchased m 
execution of the decree in question a 
7/8th undivided share in the property 
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ia quesliion. SaQabai^against; whom there 
is no decree is in part possession. K. 95 
o£ O. 21, Givil Procedure Code, can have 
no application to the case of a purchase 
of an undivided share. The applicants" 
I’emedy, if any, is a suit for partition 
against Sadabai. 

A number of rulings were cited in sup- 
port of the above contention on behalf of 
Sababai. Most of them, however, are 
cases in which the creditor of a copar* 
cener in a joint Hindu family obtained a 
decree against him and sought in execu- 
tion of that decree to take possession of the 
undivided share of the said coparcener in 
the joint family property. In these cases, 
it has been held, and the law is well set- 
tled on the point that a creditor’s remedy 
is nob one under the provisions of O. 21 of 
the Civil Procedure Code, bub by a suit 
for partition against the joint family. 
The ratio decidendi of these cases is that 
an individual coparcener in a Hindu 
joint family cannot be considered to be 
in possession on his own behalf of any 
portion of the joint family property, but 
that he holds possession on behalf of the 
joint family of which he is a member. 

1 am not here dealing with the case of 
a joint Hindu family or with a decree 
against a coparcener in a joint Hindu 
family and the cases which have been 
cited, therefore, cannot apply to the ap- 
plication now before me. 

No ruling has been cited as authority 
for the proposition that Rr. 95 and 9G of 
O. 21, Civil Procedure Code have no ap- 
plication to a case where a judgment- 
debtor not a Hindu coparcener whose 
interest has been purchased is in joint 
possession with a third party. T have 
myself been unable to bad any such case. 

The point arose in the case of Hassati 
■ArntnaL Bibi v. Ismail 2rIoideca Rowther 
(1). It was, Iiowover, not decided as the 
learned Judge there states : 

It is UQoecessHry to cousider whether the sec- 
tion (O. 21, R, 90. Civil Procedure Code, S. 318 
of the old Code) ia applicable to ;v case where the 
judgment-debtor whose iriteresb was purchased 
Waa in joint possession with a third party. 

On general considerations, however, it 
appears to me tliat there is no good 
ground for confining the application of 
Kr. 95 and 9G of O. 21. Civil Procedure 
Code, to cases whore the judgment-credi- 
tor has purchased in oxocubiou of a decree 
the whole of an immovable proportv- 

(1) Cioi.-ij 28 M.fi.J. U12 — 29 I. C. 970^11910) 
M, W. N. 414. 
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Rules 95 and 96 of O. 21, Civil Proce- 
dure Code, maintain no such distinction. 
They refer generally to immovable pro- 
perty sold in execution of a decree. 
Under R. 94 of O. 21 an auction-pur- 
chaser obtains a certificate in respect of 
his purchase, and the rules subsequent 
to R. 94 are intended to assist the auc- 
tion-purchaser in obtaining by possession 
in one form or other the fruits of his 
purchase. It may well be that the auction 
purchaser who has purchased an undivi- 
ded share in immovable property has 
open right to file a suit for partition of 
the undivided share so purchased in exe- 
cution of a decree ; but there appears to 
me to ba no warrant for holding that 
that is his only remedy, and that the 
Court will not assist him, as far as pos- 
sible, consistently with Rr. 95 and 96 of 
O. 21, Givil Procedure Code, to obtain 
possession. 

The Defendants Nos. 1 to 5 in Suit 
No. 6l8 of 1923 are admittedly in part 
possession of the property in question, 
and it appears to me that the applicants 
are in any event entitled to such posses- 
sion as the judgment-debtors themselves 
have by virtue of the fact that they 
osvned a 7/8bh share in the property 
which has been purchased by the appli- 
cants. 

With regard to Mahomedalli Hassan- 
alli there is no difiiculty. As 1 have 
stated above he has not appeared, and I 
hold that the judgment-debtors ha \’0 
merely put his name up for the purpose 
of obstructing the execution of the 
decree. The judgment-debtors Defendants 
Nos. 1 to 5 in the suit are in possession 
and under R. 95 of O. 21, Civil Procedure 
Code, the applicants are entitled to such 
possession as they have by having them 
removed, if necessary. 

As regards Safiabai, she is in possession 
in her own right and the applicants 
are not entitled to any remedy against 
her in execution. 

I, therefore, grant the application be- 
fore me. and order that the applicants ho 
placed in possession of the property in 
question if need bo by removing the 
judgment-debtors if they are in posses- 
sion. Tho applicants will not bo entitled 
to disturb the possession of Safiabai. 

Application granted 


Thakubsi Raisi V. Fida Hussain (Dobo, A. J. C.) 


D.D. 
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Percivad, J. C.. and Tyabji, a. J. G. 


Teoomal — Appellant:. 


V- 

Giyanomal and others — Respondents. 

Misc. Appeal No. 57 of 1925, Decided 
on 22nd January 1927 against the order 
of the 1st Cl. Sub-J., Sukkur. 

Civil F. C.. O. 40, B. 1. O, 43, B. 1, Cl, (3) — 
Order Jor appointment of receiver— No receiver 
named — No appeal lies. 


No appeal lies from an order that there is a 
fit case for the appointment of a receiver, but 
nobody is appointed by name as receiver ; 17 

Bom. B. 510 Appl, ; 40 Mad. 18 and A. I. B. 
1922 Patna 577, Diss. from. 

rp 202 C 1. 2] 


T. G. Elphinston — for Appellant. 
Dipchand Chandu7nal — for Respon- 
dents. 


Percival, J. C — This is a misiella- 
ous appeal against the order of the First 
Class Sub-Judge, Sukkur, appointing a 
Receiver of the suit property. 

In the course of the arguments the 
question was raised whether an appeal 
lies or not, as no particular individual 
has been appointed as Receiver. The 
order of the learned Sub-Judge is : 


1 consider this is a fit cnse for the appoiut- 
fment of a Receiver ; parties should nomiuate on 
IjOth January. 

It appears that the Calcutta, Bombay 
'and Allahabad High Courts hold that 
no appeal lies at this stage, while 
Madras and Patna High Courts hold that 
an appeal does lie at this stage. I have 
looked at the judgments of the live High 
Oourts in question and I decidedly pre- 
fer the view taken by the Calcutta, 
J3ombay and Allahaliad High Courts to 
that taken by the Madras and Patna 
High Courts. It may be noted that the 
Isladras decision, though it was a Full 
Bench ruling, was only a majority 
decision of 2 Judges to 1. 

As to the reasons foe the decision they 
are given }>y the Bombay High Court in 
ffurhndashankar Mitgalram Vyas v. 
Kewaldas ftayhunathdcis (1), and as I 
agree entirely with the reasons there 
set out, I need not add thereto. The 
remarks of the Sub-Judge in this case: 
“I consider this is a fit case for the 
appointment of a Receiver", may be re- 
garded merely as an opinion or reason 
why in duo course he should pass an 
ordor aupointi ng a Receiver. Bu t thi s 

UJ [1915] 17 Eom. L. R. 510=29 1. C. 504. 


appeal was filed and proceedings were 
stayed before he had time to appoint any 
particular person as Receiver. The ap- 
peal is accordingly dismissed with costs. 

Tyabji, A. J. C . — I agree. The ques- 
tion is whether the order of the learned 

Subordinate Judge stating as follows : 

This is a fit case for the appointment of a 
Receiver : parties should intimate on 80tb 
November; 

is an appealable order. It is appeal- 
able if it is an order under R. I or R. 4 
of O. 40, so as to fall within the terms 
of O. 43. R. 1, Cl. (sj. Only Cl. (a) of R. 1 
(I) of O. 40 is relevant to the present 
case. Speaking with reference to it, in 
my opinion, no appeal lies, because there 
lies an appeal only when the Court 
makes an order finally and completely 
exercising the jurisdiction under that 
rule by appointing or refusing to appoint 
a Receiver. At the present stage no 
Receiver has been appointed, though the 
Judge has declared his intention of 
doing so. 

The argument before us is that the 
Civil P. C., S. 2, Cl. (14) defines an order 
as meaning. “Tbe formal expression of 
any decision of a civil Court which is 
not a decree,” that tbe learned Judge 
could give such a decision as he has given 
under O. 40, R. 1, and only under that 
rule ; that, therefore, the formal expres- 
sion of his decision is an order made un- 
der O. 40, R, 1. This argument seems to 
me to prove too much. For, in accord- 
ance with it, any order in the course of 
an application for the appointment of a 
Receiver ; for instance an order for the 
postponement of the bearieg of the ap- 
plication would be subject to an appeal 
under O. 43, R. 1. If this reasoning 
wore applicable to the various clauses of 
O. 43, R. 1, that rule w'ould be reduced 
to absurdity. The object of that rule is 
to restrict and define the orders from 
which appeals are allowed : see S. 
of the Code of Civil Procedure. The order 
referred to in O. 43 must, therefore, be 
understood in the sense 1 have stated. 

Another aspect of the argument with 
which I have dealt has been accepted iu 
the judgment of Srinivasa Ayyangar, 
J., in Palaniappa Ghetty v. Palaniappt* 
Chetty (2). He says that an order refus- 
ing the appointment of a Receiver has 
been held to he subject of appeal, and 

(‘ii’ [1917] 40 Mad. 13=32 M. L. J. 304=5 

L. W. 776=40 I. C. 185=1917 M. W. N. 

393. 
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that an order of refusal does not ex* 
pressly fall within the terms of R. 1 or 
R. 4 of O. 40. This, he says, emphasizes 
the fact that the right of appeal is not 
restricted to any particular kind of oV“ 
der. His inference is that an appeal lies 
against all orders under the rule. But 
with all respect for the careful and well 
thought out judgment the basis of the 
decision that an order refusing the ap- 
pointment of a Receiver is subject to 
appeal is inapiilicable to the order in the 
present case. That basis is that when 
R. 1 of O. 40 empowers the Court by or- 
der to appoint a Receiver, it is implied 
that the Court may also refuse to ap- 
point a Receiver, and that whether the 
Court e^^ercises the power by appointing 
or refusing to appoint in either case, 
there is a final order under R. 1 : Reasut 
Hussain y. Hadjee Ahdoollah (3). 

The decision of the present case, how- 
ever, depends upon whether there is any 
such order under O. 40, R. 1, as is 
contemplated under O. 43, R. 1. It 
must be taken, as I have already said, 
that O. 43, R, 1 refers to the final 
and effective orders of the kind enu- 
merated and not to every inter- 
locutory or incidental order made in ‘the 
course of the proceedings. Srinivasa 
Ayyangar starts with the i)remis6 that 
an appeal lies from both forms that the 
final order may take (viz., granting the 
application for Receiver or rejecting it), 
and from this premise concludes that an 
appeal lies from all orders under the 
rule (irrespective of their being final or 
not). To this, with great respect, I cannot 
accede. The expression of the opinion 
that a Receiver ought to be appointed is 
no doubt an important stage in the course 
of the proceedings, but the expression of 
such an opinion is not, it seems to me, 
such an order as is contemplated by O. 40, 
R- 1. It is only a step towards the order 

contemplate 1. 

One or two otlier considerations allu- 
ded to in Palaniappa Chetty's case (2) 
are also, it seenis to me, more subtle 
forms of the argument, which I have 
found myself Tinable to accept. It is 
relied upon that in liingland a Receiving 
order is first made anti the question as 
regards the personality of the receiver 
Is decided in Chambers : and that, as 

So on as a receiving order ma de 

(3J C1870J 131=3 I. W. p; 

50=3 Sar. 221 (i\ CJ. 


an appeal is allowed from that order. I 
speak with great hesitation as regards 
the practice in England. But from this 
consideration of the fact that 

from the forms printed in it is seen that an 
‘order* appointing a Receiver includes an order 
that a proper person be appointed a Receiver as 
well as an order appointing a named person 
(e.g.. forms Nos. 13 and 19 with Nos. IG, 20 and 
21, S. 1. Chap. XXXIl.” Palaniappa Chetly v. 
Palaniappa Chetly (2), 

it might be inferred that so far 
as the Court is concerned the order is 
considered in England to be complete 
when the receiving order is made, 
notwithstanding that the Receiver is not 
nominated ; and the nomination of the 
Receiver is considered a ministerial func- 
tion. On the other hand, so for as our 
Courts are concerned, there is no sucli 
division in the course of the proceedings : 
the whole jurisdiction is vested in and 
exercised by the Court. The question 
of the person to be nominated may take 
a vary different form in India, where we 
have joint families, than in England, 
where individuals alone have to be 
generally considered. Though the 
learned Judge may for covenienoe divide 
up the proceedings into two stages, there 
is no recognition by the Legislature of 
the two stages. In my opinion it would 
be extremely inconvenient to allow an 
appeal at each of these stages. 

The fact, if it be the fact, that : 

in the majority of cases the appeal will bo 
directed against the dotermination that it is 
uecessiry to appoint a receiver, rather than 
agaitist the pirticular person, as the person to be 
appointed is very often a matter of agreement 
bitween the parties, 

does not aijpear to me to alfoct the 
question. For, first 1 do not see wliat 
grievance is caused to a person who con- 
tends that no receiver ought to be ap- 
pointed at all, until some person is actu- 
ally appointed. He might want to ap- 
peal till ho has a grievance. Nor do I 
see any dillictilby in the way of a party 
contending that no receiver should bo 
appointed, and yet conceding that if any 
has to be appointed, tlien one person is 
loss objectionable than another. If the 
person so indicated is appointed, it is 
possible that he may not consider an 
appeal necessary but if ho desires to ap- 
peal ho may certainly do so under O. i3, 
and in the appeal ho will only be hound 
by his previous attitude to the extent of 
his concession that the person he men- 
tioned was bettor qi:alified than others. 
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Assuming 6bati tha question whether any 
person at all should be appointed a re- 
ceiver can be considered in a detached 
manner irrespective of the circumstances 
of the particular case, and of the qualifi" 
cations of the various persons available 
for acting as receiver — with this aspect 
of the matter I shall deal a little later, 
and assumicg that the most important 
matter for detei’mination by the appellate 
Cojrt is whether it is necessary to ap- 
point any receiver at all, I do not see 
why its determination should not await 
the decision by the Court of first instance 
of the question who should be appointed 
receiver, nor do I see why, what are 
alleged to be the more important and the 
less important matters should not be con- 
sidered together and for once by the 
appellate Court. 

Certain other points referred to in 
Falaniappa Cheity y . Palaniappa Chetty 
(2) are concerned with the question, when 
the order appointing or refusing to ap- 
point a receiver must be deemed to be 
complete. It is obvious that the order 
need not be given effect to in order that 
it should be complete. The question 
whether furnishing security is a neces- 
sary part of the order appointing a re- 
ceiver has been alluded to at pages 25 and 
29. The question of security may on 
occasions have some bearing on the cor- 
rectness or at least the effectiveness of 
the order appointing a receiver, as e. g., 
if it is alleged that the person nominated 
receiver would be unable to give security. 
It may for the present case be conceded 
that it is not clear whether the order 
appointing a receiver should bo considered 
complete before security is furnished or 
only after it, but there can be no doubt 
that it cannot bo considered to be com- 
plete at the stage with which we have to 
deal. 

In Gohind Pant v. Gaiiesh Pam (4) 
Bucknill, J., in preferring to follow the 
Madras decision rather than those of the 
Bombay and Calcutta High Courts, says 
that there is a marked distinction bet- 
ween two matters ; (l) the fact of a 

necessity for the appointment of a re- 
ceiver ” and (2) : 

the circumstances relatingto the q ualificatious 
end the couditious upoa which the receiver is 
appointed. 

From this distinction it is inferred that 
an appeal lies fr om the decision on each 

(1) A.I.B. 1922 Pat. 577 = 1 Pat. 025. 


of those matters. With great respect it 
seems to me that exception may be taken 
to this reasoning from two directions. In 
the first place the fact firstly mentioned 
is not disconnected from the circum- 
stances secondly mentioned. The one is, 
in a sense, a condition precedent to the 
other. It is only if the fact is established 
that it is necessary, perhaps possible, to 
consider the circumstances. The two are 
on occasions indistinguishable, e. g., the 
person in possession may be the only 
pei'son whose possession can be contem- 
plated, and then the question whether 
the appointment of a receiver is just and 
convenient may become transformed into 
the question whether the person in posses- 
sion has to be clothed with the responsi- 


bilities, duties and powers of a receiver. 

Secondly Bucknill, J., omits to consider 
whether, assuming the two matters to 
be as distinct and disconnected as be 
considers them to be, that is any reason 
why there should be an appeal from a 
decision on each of them (1) whether 
there is an appeal or not depends upon 
the terms of the rules. The gist of the 
decisions opposed to Bucknill, J.’s opinion 
is that the Code does not provide for an 
appeal from a decision that “ the neces- 
sity for the appointment of a receiver 
has been proved, and that an appeal lies 
only where an order is made on the basis 
of that fact, where there is “ an order 
under R. I or R. 4 of O. 11,” viz. (speak- 
ing with reference to the present case) 
where ” the Court does by order appoint 
a receiver” under OJ. (a) of R. !• No 
order is contemplated by O- 40, R. 1 or 
R. 4 merely deciding that the necessity 
has been proved for appointing a receiver. 

If the Court for its convenience pauses 
midway, and expresses an opinion on a 
preliminary point (however necessary and 
important that point may be and how- 
ever, convenient it may bo so to pause; 
before taking the final step which is pro- 
vided for by the rule, that expression of 
opinion does not become an order under 
the rule within the terms of O. 43,R. 1 (s)* 
I have now dealt with the most im- 
portant arguments against the view that 
I hold — many of these arguments tend to 
encroach on the question how the rules 
ought to bo framed. The question really 
depends on the interpretation of the rules 
as they stand. I agree that this appeal 
should be dismissed with costs. 

D.D. Appeal dismissed^ 
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KdPCHAND BlIiARAM AKD LOBO» 

A. J. Cs. 

Mt. Talehbai — Appellant. 

V. 

Bulchand Hotchand — Respondent. 

Second Appeal No. 6 of 1925, Decided 
on Isfc February 1927, from the judgment 
of tbe Asst. J., Hyderabad. 

Contract Act, S. 74 — Acts on the part of ptir- 
chaser justifying deprivation of specific per- 
formance and his conduct amounting to repudia- 
tion — Vendor is entitled to retain deposit. 

If the purchaser repudiates the contract, then 
he can have no right to recover the earnest 
money. [P 205, C 2J 

Id all oases where Court would refuse speciho 
performance, the vendor would not- necessarily 
be entitled to retain the deposit. [P 205, C 2J 

Where there are acts on tbe part of tbe pur- 
chaser which not only amount to delay suffi- 
cient to deprive him of the equitable remedy of 
specific performance, but which would make his 
conduct amount to a repudiation on his part of 
the contract, the vendor ia entitled to retain tbe 
deposit: Howe v. Smith, 27 Ch. D. 89 

Appl. [P 205, C 2] 

Dipchand Chanduvial — for Appellant. 

Kimatrai Bhojraj — for Respondent. 

Judgment. — This second appeal arises 
out of a suit instituted by the plaintiff- 
respondent for specific performance of 
a contract for purchase of land for Rs. 
2,000 or in the alternative for return 
of Rs. 1,300 paid in two suras of Rs. 700 
and Rs. 600 as part purchase money and 
for damages. The Court of first instance 
dismissed the suit. The Court of first 
appeal has passed a decree in favour of 
the plaintiff for Rs. 700 only. The 
defendant has filed this appeal and tho 
plaintiff has filed cross-objections claim- 
ing tho return of tlio sum of Rs. GOO 
more. 

The first appellate Court has given 
clear findings of fact holding that tlie 
sum of Rs. 700 was advanced at first as 
a loan by the plaintiff to tho defendant 
and subsequently treated by mutual con- 
sent as earnest money, that the defen- 
dant was ready anti willing to convey 
the land, and had, as a matter of fact, 
executed the deed of conveyance filetl 
with tho plaint, tliough she had denied 
its execution in her pleadings, that the 
breach of contract was on tho j’art of 
the plaintiff who was not prepared to 
pay the full purchase money, as ho 
thought the price was too mticb, and 
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that the sura of Rs, 600 was advanced! 
by him as a loan and not as part pur- 
chase money and could, not therefore, be 
recovered in this suit. 

With these findings we are bound, 
and, therefore, so far as the cross-objec- 
tions go, they fail in limine. The docu- 
ment produced by the plaintiff in proof 
of the payment of Rs. 600 is in the form 
of a htindi and shows on the very face 
of it that it was a loan. Tho plaintiff 
delayed filing his suit for nearly three 
years after the alleged loan. At no time 
did he make any application for amend- 
ment of his pleadings claiming in tbe 
alternative this amount on the footing 
of a loan, and it is too late in tbe day 
now, after a lapse of nine years for any 
application being entertained in that 
behalf. On these findings it. is equally 
clear that the plaintiff is not entitled to 
get back his Rs. 700 paid by him a^ 
earnest money. 

In the leading case of Howe v. Smith 
(1), while dealing with the right of the 
vendor to retain the earnest money or 
deposit paid to him Cotton. Lj. J., made- 
the following pertinent observations afe 
page 95 [of 27 Ch. D.] : 

Tbe deposit, as I understand it, and using the 
words of Lord Justice James, is a guarantee that 
the contract shall be performed. If the sale 
goes on, of course, not only in accordance with 
tbe words of the contract, but in accordance 
with the intention of the parties in luakiug tho 
cor tract, it goes in part payment of the pur- 
chiso money for which it is deposited ; but if, 
on Iho def.iult of the purchasjr tbe cootraclf 
goes off, thjit is to sjiy, if he r<>pudiii.tos the con-' 
tract, then according to Lord Justice Jaiues, hci 
can have no right to recover the deposit. 

I do not .>ay that in all cases where this Court 
would refuse specific performance, tho vendor 
ought to bo eutitled to retain the deposit. It 
in;iy well be that there may bo circumstances 
which would justify this Court in declining, 
and which would require tho Court, according 
to its ordinary rules, to order specific perform- 
anco, in which it could not be .^aid that ibo 
purchaser had repudiated tho contract, or that, 
ho had entirely put an end to it so as to eiiable| 
the vendor to * ret:un the deposit. In order ti 
enable tbe vendor so to Jict, in my opinion there 
must bo acts on the part of the purcba.sor which 
not only amount to delay surtn-iont to deprive 
him of tbe equitable remedy of specific per-; 
forinance. but which would make his conduct! 
amount to a repudiation on his part of thc| 
coil tract* 

Thi« statomonfj of tho law ha^ been 
accepted as correct and draws a clear 
distinenion between the two cases 

(l) C lW«iJ 27 Ch. I>. My = 48 J. r. 773 = 5:i \ u J. 

Ch. 1055=32 W. R. S02.= 50 L. T. 573 
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where the deposit may bo ordered to be 

returned to the purchaser or not. 

The rulings referred to by the learned 
pleader for the idaintiff are all cases 
where there were, m the words of 
Cotton. L. J.. acts on the part of t^ pur- 
chaser amounting to mere delay snfhoient 
to deprive him of the equitable remedy 
of specific performance, but vvhioh did 
not make his conduct amount to a re 
pudiabion on his part of the contract 

In the present case, howeveL, theie is 
a clear finding of fact that the conduct 
of the plaintiir in nob getting the sale 
deed registei-ed, and in not paying the 
full purchase price, was the result of 

repudiation by him of his 

purchase the property for Es. ^,000 as 

he considered it to be a bad bai^ain. 

Under the circumstances, the deten- 
dant is entitled to succeed in this appeal. 

The conduct of both parties through- 
out the proceedings has been, to say the 
least, reprehensible, they having accused 
each other of forgery and perjury, and 
having considerably altered their case 
{vom that set out in the pleadings. 

The hrsb appellate Court ordered each 
party to bear his own costs. We think 
that each party should likewise be made 
to bear his own costs of this appeal, and 
we order accordingly. The result, there- 
fore. is that the plaintiff’s suit stands 
dismissed with no order as to costs. 

A'pV<^o>^ allowed. 


Bhagwatibai V. Bhagwandas 
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Ruvchand Bilaram and Loro, A. J. Cs^ 

Bhatjwatibai — Appellant. 

V, 

and others — Respondents, 

Misc. Appeal No. 22 of 1925, Decided 
on 9th March 1927. from the judgment 
of the 1st Cl. Suh-J.. Shikarpur. D - 26th 
March 1925, in Suit No. 125 of 1921. 

(a) Transfer of Pfopcrti/ Act, S'. 0 — Dona fide 
a'cardi^not required to be in wreding ayid 
rcolstered—Rcaiitrallon Act. S’. ‘*0, and Evidence 

m * r l> 

There is uotbing in the Tran.-sfer of Property 
Act toi-uggest th:it no transfor of an interest in 
linuicv.ibKTproperty can be ellccted without a 
n ritiiig duly registered or that uon-tegistration 
of ever^y document which elToots a transfer of 
Kii.-b interest renders it inadinissiblo in evidence. 

IP 2C7 C ‘2] 

.\U that the Transfer of property Act provides 
lor. is that certain specified transfers such as 


sales, gifts and mortgages of property exceeding 
Bs. 100 in value and leases for a period exceeding 
one year shall only be made, by a writing duly 
registered. [I* 207, C 2J 

A bona fide award affecting immovable pro- 
perty, would not ordinarily fall within the 
definition of any of the specific transaction 
referred to in the Transfer of Property Act, so as 
to require to be mads by a writing duly regis- 
tered, as it is not an act of the parties them- 
selves but the act of a Judge chosen by the 
parties : 13 M, Lt, J. 500 and 34 Bom. 139, 

t^oU. CP 208, C IJ 

It is no doubt true that under certain circum- 
stances an award may become inadmissible in 
evidence or inoperative as a valid transfer.^ For 
example where an award effecting a partition oi 
immovable property is signed by the parties in 
token of their consent thereto, the award cannot 
be received in evidence unless it is registered. In 
such a case, the award is net a mere award but 
something more. It is an instrument of parti- 
tion executed by the parties as well. As such it 
is compulsorily registrable and is rendered beth 
ineffective und inadmissible under S. 49 of the 
Registration Act ; 9 Bom. 50 (F. B.) and 18 O, 

N, 475, Poll. [P 20S, C ij 

Again, where .an award is not a genuine award 
based on a bona fide reference but a disguise to 
give effect to the agreement of the parties arrived 
at before the reference to arbitration and in- 
tended to evade the law relating to stamps 
and registration the award is not inadmissible 
in evidence for want of registration but is no 
award at all and is therefore inoperative as an 
award, [P 208, G 1,2] 

(6) Civil P. C., Sch. 2. para. 15 — Exercise 
of excessive authority — Only party who is pre‘ 
Judiced can object on this ground. 

It is only the party prejudiced by the exercise 
of excessive authority by the arbitrator who^ is 
entitled to object to the award by reason of |t ; 
the party in whose favour the erroneous action 
of the arbitrator operates cannot bo heard to 
impeach the validity of the award on this 
ground ; 15 C. B. J. llO, Poll. [P 208, O 2] 

G. A. Kikla — for Appellant. 

Dipchani Chandoomal — for Eespon- 
dents. 

Judgment. — This is an appeal against 
the order of the learned First Sub- 
Judge, Shikarpur, Mr. Sheikh, refusing to 
tile an award made without the interven- 
tion of the Court. 

The plaintiff-appellant is the widow of 
one Gordhandas. She claimed that she 
had inherited the pi'operty of her deceas- 
ed husband who was separate from his 
brothers the Defendants 1 — 3 in the case 
and Respondents 1-3 in this appeal. 

On the other hand, the defendants 
contended that the deceased was a 
member of a joint Hindu family and all 
that the plaintiff was entitled to was the 
right of residence and maintenance in 
that joint family property. They also 
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contended that she was in possession o£ 
certain jev^ellery valued at about 
Rs. 5,000 which she should account for. 
The parties referred their disputes to an 
arbitrator who was a cousin of the 
deceased and conferred very wide powers 
on him. Under the reference he was 
empowered to decide whether the de- 
ceased Gordhandas was separate from his 
brothers and if that was so, to award her 
^th share in the joint family estate. In 
the alternative, if he came to the conolu* 
sion that the deceased was not sei}arate 
it was open to him either to award to 
the pJaintifC her maintenance and at 
the same time to provide for her resi- 
dence or, in full or part satisfaction 
thereof, to give to her a certain portion 
of the property either absolutely or con- 
ditionally. The arbitrator was also 
authorized to give directions for safe- 
guarding of such property, to provide 
for the devolution of such property as 
the plaintiff might die possessed of in- 
cluding her jewellery, and to make his 
award in different parts if he so wished, 
as certain sums of money were expected 
to be received from the Land Acquisition 
Officer in respect of a portion of the dis- 
puted property which was under ac- 
‘Quisition. 

In his award the arbitrator evidently 
proceeded on the assumption that the 
deceased Gordhandas^formed a member 
of the joint Hindu family with the 
defendants. He has awarded to the 
plaintiff a sum of Rs. 8,000 for her 
maintenance and for the marriage expenses 
of her two daughters subject to certain 
conditions. Ho has awarded to her tho 
ornaments which were in her possession 
stating that they were her stridhan pro- 
perty hub has imposed certain conditions 
its to their devolution on her death. In 
•addition bo the foregoing ho has awarded 
to her a life estate in ith of tho rosidon- 
'tial 'house with d i rcctions tliat it should 
devolve at her death, on lior daughtors 
and their heirs and has made certain 
provisions as to tlie difforont parts of tlio 
house whicli would ho occupied by the 
parties during her life time and has im- 
posed certain restrictions as to alienation 
on both tho parties. 

Several objections to tljo award wore 
filed by tho defendants. Tho loarnol 
Judge has disallowed all of them except 
two. Tho first is that tho award nob 
having been registered was inadmissible 
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in evidence ; and the second is that the 
provisions as to the devolution of the 
stridhan property was in excess of the 
authority of the arbitrator and was 
therefore bad. He has accordingly refused 
to file the award. 

The appellant has demurred to the 
findings on both these points. On the 
other hand the respondents have filed 
cross objections and have pressed that 
the learned Judge was nob only nob right 
on these points but w'as in any case 
wrong in deciding the other objections 
against them. 

Now with regard to the two grounds 
on which the learned Judge below has 
proceeded, we think that he was clearly 
in error. 

In support of the first ground all that 
the learned Judge has said is : 

thafc ia places to which the provisions of the 
Transfer of Property Act have been extended the 
award cannot by itself transfer an interest in 
law and as the Act has been extended to Sind 
the award must be registered before it is ad- 
mitted in evidence. 

This is an absolutely incorrect state- 
ment of tho law, and is based on a mis- 
conception of the provisions of the Act. 

There is nothing in the Act to suggest 
that no transfer of an interest in im'| 
movable property can he effected witb-| 
out a writing duly x'ogistered or that non- 
registration of every document which 
effects a transfer of such interest renders 
it inadmissible in evidence. 

All that tho Act provides for is that 
certain specified transfers such as sales 
gifts and mortgages of j^roperty exceed- 
ing Rs. 100 in value and leases for a 
period exceeding one year shall only be' 
made by a writing duly i-egistered. 

If a transaction falling within any of 
those sections is not reduced to writing 
S. 91 of tho evidence Act excludes its 
proof by a iiarol evidence. If it is re- 
duced to writing but tho writing is not 
rogisterod, S. -19 of tho Registration Act 
declares that tliat sucli writing shall 
neither affect immovahlo property nor 
shall it ho received as ovidc-nco of a 
trau'^action affecting such property. 

Nor tho Registration Act which speci- 
fically deals with tho effects of non- 
registration is \vid«'r in its operation and 
applies to documents which aiVcet an 
intorost in immovahlo proporty exceeding 
Rs. lOO in value other than <ho-o f-pe- 
cifically referred to in the Transfer of 
Property Act, hut limits tlie operation of 



203 Sind 


Bhagwatibai V. Bhagwandas 


1927 


S, 49 to those documents only which are 
compulsorily registrable that is to say 
documents referred to in S. 17, Gl. 1 o 
the Act are not excepted in Cl. ot 

that section. . 

An award is one of the excepted doou- 

ments.and as such it is uaitber reudered 

inoperative nor inadmissible m evidence 

by virtue of S. 49 of the Begistration 

bona fide award affecting immovable 
property whether by way of transfer or 
otherwise would also not ordinarily fail 
within the definition ot any of the specific 
^■ansaction referred to in the Transfer 
of property Act. 

A compromise of dispute resulting in 
the transfer of immovable property has 
been held not to fall within the purview 
of the transaction referred to in the /•^'ans 
far of Property Act so as to require the 
compromise to he made by a writing duly 
registered.: Thiru Vengidachartar v. 

Banaa7iatha Aiyanger (1) and Krishna v. 
Aba Shetti Patel (2). More so a genuine 
award efifecting a transfer of property 
is not such a transaction, as it is not an 
act of the parties themselves, but the act 
of a Judge chosen by the parties. 

It is no doubt true that under certain 
circumstances an award may become in- 
admissible in evidence or inoperative as 
a valid transfer. 

Where an award effecting a partition 
of immovable property is signed by the 
parties in token of their consent thereto, 
it has been held that the award cannot 
be received in evidence unless it is regis- 
tered ; Amcirsi v. Dayal 00 , Aai Sing 
V. Sirpati Ckoiodh icry (4). In such a case 
the award is not a mere award but 
something more : it is an instrument of 
partition executed by the parties as well. 
As such it is compulsorily registrable 
and is rendered both ineffective and in- 
admissible under S. 49 of the Registration 
Act. 

Again, where an award is not agenuino 
award based on a bona-fide reference, but 
a disguise to give e ’ect to the agreement 
of the I'arbies arrived at before the re- 
ference to arbitration, and intended to 
evade the law relating bo stamps and 
regisbration. Uio award is not inadjms- 
(1) tlOOMj IS.M. L. J. 500. 

{‘ 2 ) [I'JOOj 34 Bom. 139r^.4 I. C. 833 = 11 Bom. 
r. R. 1330. 

(3) [1885J i» Boro. 50 (F. B.) 

(4) [1914J18C. W. N. ■175 — 20 I. C. 860=19 
C. L. J. 123. 


sible in evidence for want of registration, 
bub is no award at all and is therefore’ 
inoperative as an award. 

No such circumstances exist in the 
present case. The award is therefore nob 
inadmissible in evidence. 

The second ground is equally unsus- 
tainable and for two reasons. The refer- 
ence expressly empowers the arbitrator 
to provide for devolution of the orna- 
ments on the death of the plaintifC.^ 
There was therefore no excess of juris- 
diction. The provision in that behalf 
again was in favour of the objectors and 
one which could not be relied upon by 
them as being in excess of the arbitrators’ 
authority. As said by Mukerji, J., in 
N arsing Narainsing v. Ayodhya Prasad 

( 5 ) : 

It is only tlio party prejudiced by the exercise 
of excessive authority by the arbitrator who is 
entitled to object to the award by reason of it; 
the party in whose favour the erroneous action 
of the arbitrator operates cannot be heard to 
impeach the validity of the award ou this 
ground. 

With these observations w© are entirely 
in agreement. 

So far therefore as the two points on 
which the learned Judge proceeded are- 
concerned, it would appear that the ap' 
pellant is entitled to succeed. But wc 
think that there is more substance in the 
objections which are disallowed by the 
lower Court. Though we have tried to 
make every intendment in favour of the 
award, we think that in respect of each 
of the three ibems awarded to the plain" 
tiff the arbitrator has exceeded his 
authority in several particulai‘3 to the 
Ijrejudice of the objectors, and for which 
they have every cause b:> complain. We 
also think that the award is uncertain 
in several respects and clothes the arbi- 
trator with certain wide powers and 
confers benefits on him which lead us to 
the conclusion that the arbitrator has 
been partial in his own cause and that 
his award is one which should be set 
aside. In dealing with the sum of 
Rs. 8,000 reserved for meeting the 
expenses of the maintenance of the plain" 
tiff and of the marriage of her daughters 
the arbitrator has provided that interest 
accruing therefrom, viz. Rs. 40 per month,, 
shall not be given wholly to the widow 
for her maintenance, bub shall be under 
the control of Chetumal Hariram, the 


(5) C19123 15 O. L. J. 110=13 I. O. 
C. W, N. 256. 
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brother of the arbitrator, who may^award 
out of the said sum of Ks. 40 such sum 
as he considers proper for her main- 
tenance. The award therefore provides 
that in the event of the plaintiff marry- 
ing any of her daughters, or requiring 
any sum for purposes of sickness and the 
like, it shall be within the power of 
Chetumal to award her such sum as he 
thinks proper out of the capital, and that 
the amount which remains after the 
marriages are performed shall be dealt 
with by Chetumal either in paying it 
out to the second party, i. e. the 
objectors, or to any of them or to the 
heirs of the first party, i. e. the plaintiff, 
or to any of them, or if he so wishes, in 
paying the amount to any other person 
whomsoever which would include the 
arbitrator himself. If the sum of 
Rs. 8,000 Was reserved for the purposes 
of maintenance and marriage expenses 
then what remained of it was the 
property of the objectors, and any power 
conferred by the arbitrator on his brother 
to deal with such excess was a clear 
excess of jurisdiction prejudicial to the 
objectors. 

With regard to the residential house 
the arbitrator has provided that the 
plaintiff shall have a life interest in 
ith share therein, that she shall occupy 
separate specified portions of the house 
and on her death the property shall 
absolutely belong to her daughters who 
shall however have no power to alienate 
their interest in the house without the 
consent of the arbitrator’s brother, and in 
the event of their alienating with such 
consent they shall not use the money 
realized therefrom without his consent. 
It further provides that during the life- 
time of the plaintiff the objectors shall 
have no right to alienate or let the ^ths 
portion belonging to them. These 
provisions again are clearly in excess of 
the authority of the arbitrator and such 
as to benefit the arbitrator and to result 
in great hardship on tho objector. 

The third item dealt with by him is 
that of the ornaments. Now, thoiigh, no 
doubt, the provisions as to tho devolu- 
tions of the ornaments after the death 
of the plaintiff is not by itself against 
the interest of tho objectors, such con- 
ditions have boon attached to it render- 
ing its provisions vague and indolinito. 
The award rooitos that the ornaments 
shall be the property of tho objectors on 
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condition that they bear her funeral 
expenses and the expenses of the gifts 
of the daughters and sisters and charity 
funds, but leaves undefined tho nature 
of such gifts and the amount of the 
charity funds. We think therefore that 
the award is one which cannot be 
enforced. 

We accordingly uphold the order 
passed by the lower Court on grounds 
different from those on which the learned 
Judge has proceeded, and in the cir- 
cumstances order that each party should 
bear his own costs throughout. 

G.B. Appeal dismissed. 
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Rupchand Bilaram and Lobo, 

A. J. Cs. 

Mt. Hakima and others — Appellants. 

V. 

Mt. Jiandi and olhers — Rosi^ondonts. 

First Appeal No. 2-i of 1924, Decided 
on 28th February 1927, against the judg- 
ment and decree of the let Class Sub- J., 
Hyderabad, D/- 23rd January 1924. 

5fr (a) Evidence — Evidence conflicting and 
suspected to be perjured — Case probable according 
to facts undisp7ited should be accepted. 

There is uo better criterion for tho truth, uo 
safer rule for investigating cases of conflicting 
evidence, where perjury and fraud must exist ou 
the one side or the other, than to consider what 
facts are beyond dispute and to examine which 
of the two cases best accords with tho-^e facts 
according to tb3 ordinary course of humm 
affairs and tho usual habits of life : 5 H'. i?, p, 
C. 2G. Appl. [P 211 C 1 2] 

(6) Mahomedan Z>ate— Legitimacy by ac* 
Icnowledgment — Person setting It ttp must 
that achnoioledgor accepted him as legitir.iat c sort 
—‘Presumption of both legitimacy of child and 
validity of his mother's marriaqe arises. 

Mahomedan Law docs not recognize the legi- 
timation or the adoption of a sou as under the 
Hindu Law. It only permits of proof of legiti- 
macy by indirect evidence where direct evidence 
of inirriago is wanting. Admiisslou by the ac- 
knowledgor that tho acknowledges wa.s his “son” 
mav, under certain circumstances raise the two- 
fold presumption that the acknowledgeo was the 
legitimate son of the acknowledgor and that the 
mother of tho acknowltdgco was the wedded wife 
of the acknowledgor. [P 212 C 2 P 213 C 1) 

Tho onus of proof is in the first instance upon 
the person sotting up tho aclcMowIedgmont to 
prove that tho expression w.is used as 

meaning a legitimate son and th tt it was used, 
not casually, but with the intention of confer- 
ring legitimacy. It is only when tlmt burdui id 
discharged th it the twofold presu i n ption arises, 
which the other side is c.illcd uro;i to rehni. 

[I* 210 C 1] 
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The presumption may be taken advantage of 
either by a wife*claimaat or a son-claimant : 
A. I, B. 1922 P. C. 159, RH. ok ; A. I. 

P. C. 27. Dist. CP 214 C 1] 

Continued cohabitation as husband and wife, 
T>lu 3 birth after such co-habitabion and treat- 
ment tantamount to acknowledgment raises a 
prima facie presumption of legitimacy, but the 

same presumption would not arise ,Y^®!Lrtel 
mother of the ackcowledgee admittedly started 

life with the father as his concubine ; 11 M. I. 

A. 9i (P. a). Be/. CP 214 Cl 2] 

^ (c) ilahomedan Lau;-;Marriage— Admls- 
Siot of marriage— Effect of. as proof thereof zs 
question of Evidence Act— Evidence Act, S. 17. 

The eSeeb of an ackoowledgmont of paternity 
validly made as establishing marriage between 
the parents of the ackaowledgee may be a matter 


cove'^uei by the Indian Evidence Act. Its pro- 
bative value must necessarily depend on the 
sucrounding circumstances. LI 210 C IJ 

{d)^raho}nedan Law— Marriage— Ikrar is only 
admission of vtar riage. 

Ikrar of marring i is certainly no more than an 
admission of mirriage to be weighed according 
to the ordinary rules of evidence and treated as 
only a piece of evidence which the Court may 
oousidef in deciding whether the marriage is 
Proved or not ; A. I. R. 1917 P- C. 160. Dist.‘, 32 
AU.Zi5. [P.C.).Bef. [P216C2J 

iii (e> Euidence Act, S. 157 — Prior whole state- 
7 nent of a witness canyiot be aimitted — Even ad- 
missible parts cannot be admitted before witness 
is examined. 

The trial Judge in a civil suit permitted an 
officer in charge of the Record-of* Right proceed- 
ings to be called as the very first witness 'and to 
produce the statements of witnesses recorded in 
those proceedings, which were exhibited notwith- 
standing the objection raised on that behalf. 

Held 1 that only parts of such statements, as 
were necessary to corroborats or contradict the 
witnesses whoa they were examined in the case, 
could bo nut in through them under the provi- 
sions of S. 157. CP 219 Cl] 


Rupchand, A. J. C. — This case re- 
lates to the devolution of considerable 
property left by one Ghulaoaali, a Sunni 
Mahomedan. of Matiari. Ghulamali was 
admittedly regularly married twice : the 
first time in 190G to his maternal uncle’s 
daughter, one ^\aS3andi by name, who 
died in 1913, and the second time in 
1916 to her sister Hakima, plaintifT 1. 
Plaintiff 2 is Ghulamaii’s son from Was- 
sandi. Plaintiff 3 is his daughter from 
Hakima. Iloth are minors and their 
interests are protected by their paternal 
uncle Atta Mahomed. The plaintiff’s 
right of inheritance is admitted. 

Ghulamali was employed as a judicial 
munshi of the resident Magistrate at 
Mirpur Khas up to 1909, when his father 


died leaving considerable property to 
him and his elder brother Atta Mahomed. 
Ghulamali then left service and came bo 
live permanently at his house at Matiari. 
He lived there till his death which took 
place in 1918. 

Jiandi defendant 1, is also a resident 
of Matiari. She is a Mirbahar by caste and 
of a much lower status in life than 
the plaintiffs. She lives with her mother 
Murki and her sister Halima at Maitari 
about 100 paces away from Ghulamali’s 
house. For a few years before Ghulam- 
ali resigned his service, Jiandi lived with 
him at Mirpur Khas as his mistress. At 
Matiari she appears to have lived up bo 
the time of Ghulamaii’s death mostly in 
her mother’s house, which was consi- 
derably enlarged in 1910, after the i^ur- 
chase of certain adjoining land. 

Defendants 2 to 4 are Jiandi’s children, 
defendant 4 being a posthumous 
child. On the death of Ghulamali 
Jiandi applied to the revenue autho- 
rities that she was also the wedded wife 
of Ghulamali, having married him after 
his return to Matiari, that defendants 2 
to 4 were Ghulamaii’s children born in 
lawful wedlock, and that their names 
should all be entered in the Records-of- 
Rights as co-sharers in Ghulamaii’s pro- 
perty. In 1920, the revenue authorities 
granted Jiandi’s application. The plain- 
tiffs then instituted this suit for a 
declaration of their rights as the exclu- 
sive heirs of Ghulamali and for an 
injunction restraining the defendants 
from interfering with their possession. 
Defendants 2 to 4 who are also, like 

plaintiffs 2 and 3, minors, are represented 

by the Court of Wards as their guardian 
ad litem. 

The lower Court decided the suit it* 
favour of the defendants. The plaintiffs 
have now come to us in appeal. 

A mass of evidence has been adduced 
in the Court below by both parties, on 
the single issue of fact which arises viz*, 
whether Jiandi has been proved to be 
the wedded wife of Ghulamali- The 
evidence for the defence consists of : (a) 
the evidence of the actual marriage 
which is said to have taken place in 1910 ; 
(b) the fact of the performing by 
Ghulamali of the Akila or tonsure cere- 
mony of defendants 2 to 4 ; (c) an admis- 
sion by the deceased of his marriage with 
Jiandi and an acknowledgment him 
that defendant 2 was his son, said to 
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have been raade to a pleader named 
Jethsing, cne of the principal witnesses 
in the case ; and (d) an acknowledgment 
in writing as to his marriage with de- 
fendant 1 and of the legitimacy of 
defendants 2 to 4, said to have been made 
by Ghuiamali on a flyleaf of his Qoran 
shortly before his death. 

The evidence for the plaintifl's is more 
or less of a negative character, and 
consists of : (a) evidence of friends and 
relatives, including Atta Mahomed and 
Hakima denying knowledga of the mar- 
riage; (b) documents executed in favour of 
Jiandi and relating to her in her name 
in 1910, 1916 and 1917, wherein she is 
nob described as the wife of Ghuiamali, 
bub as the daughter of Mahomed ; (c) 
evidence of Jiandi’s conduct in living 
outside the purdah, inconsistent with her 
being a married wife of an Akhund ; and 
(d) evidence that the writing in the 
Qoran is nob genuine. 

We are at considerable disadvantage in 
appreciating the oral evidence in the 
case. The trial in the lower Court was 
protracted , and the evidence has been 
recorded by no less than three Judges. 
The Judge who delivered the judgment 
has recorded only the evidence of 
Mr. Scott, the handwriting expert. We 
have therefore no considered opinion of 
the trial Court as to the demeanour of 
the witnesses in the case, and as to the 
weight to be attached to their evidence. 
We are left to estimate the latter from 
what has been elicited in cross-exami- 
nation. 

The evidence of the principal witnesses 
on either side has been attacked as 
perjured. Our difficulties have been 
further increased by the fact that the 
evidence of some of the witnesses hears 
palpable traiss of having been procured, 
in the first instance, in the Record-of- 
Rights enquiry under pressure, or of it 
having been suhseciuently tampered with 
by the opposite party. la analyzing the 
evidence for ourselves wo cannot do 
better than examine it in the light of 
the observations of their Lcrdships of 
the Privy Council, made 40 years ago. in 
the case of yicer (Jsitdoohxh v. Liibi 
Imrttnan (l), that 

there is no better critoriori for tlu truth, no 
■s.ifer rule for i nvcstif* iti > 1 ; c ol conllicting 

jviclenco wVigr^j p*rjary an 1 m»isfcevi>t on 

the one suJo or tho «*th ‘r. than t > con^id**^^vh vt 

(ll [10^7 J o It. W O, 2'>=L M. i. A. lU — 
1 Sut hot IG =L S tr, 0 ) ( P. C .)• 


facts are beyond dispute, and to examiae which of 
the two cases best accords with those factb 
according to the ordinary course of humau 
affairs and the usual *habits of life. 

(The judgment then discussed the 
evidence and concluded that Jiandi 
was not the married wife of Gbulam- 
ali and proceeded.) The mainstay 
of the defendant's case, however, is 
the evidence of Jethsing, pleader. This 
evidence is on three points : (1) an alleged 
acknowledgment by Ghuiamali in one of 
his letters to the witness that defendant 
2 was bis son ; (2) an admission made by 
Ghuiamali that defendant 2 was his 
married wife ; and (3) proof that the 
writing on the flyleaf of the Qoran was 
that of Ghuiamali. 

In cross-examination the witness was 
pub to a very severe test. Some of his 
answers are not so convincing as to 
induce us to place that implicit confi- 
dence in his evidence, which his position 
otherwise demands. His evidence dis- 
closed bias, possibly unintentional, in 
favour of the defendants. On the first 
and second points he was giving evidence 
of what he had been told a number of 
years before, and there is possibility of bis 
memory playing him false. 

Though Jethsing was on friendly 
terms with Ghuiamali before the latter 
gave up his appointment as Judicial 
Munshi, he knew nothing about the 
domestic atlairs of his friend. He was 
not aware, if Ghuiamali had any other 
wife besides Jiandi or if he lived with 
Jiandi at Mirpiir Khas as his mistress, 
or what children ho had (//. 292 — 320), or, 
if he was a tenant-in-common with his 
brother or what property he possessed 
(;/.;550 — 565). Tho first time Jethsing 
came in contact with Jiandi was in 
November lOH (iL 312-372, 430 and 682), 
when he visited Matiari in response to a 
letter sent by Ghuiamali stating that he 
wished to engage him in connexion with 
a criminal case pending against Jiandi's 
brother. That letter has not been pro- 
duced. but admittedly there was nothing 
in it to show that Jiandi was Ghulam- 
ali’s wife (/.-llO). It was at Ghulaniali’s 
otak. and boforo ho visited Jiandi at her 
house, that Ghuiamali is said to have 
informed tho wdbnoss tliab Jiandi was 
his juarrted wife. .Jiandi was not ]U'e?6nt 
then (//. 75.390). It is not clear what 
Nvere the exact wonls used in tho verna- 
cular by tlio deceased. In cross-exami- 
nation the witness deposed that Ghtilaui- 
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ali had informed him that: Jiandi was his 
wife (1. 372). In re-examinafcion ha ex- 
plained that he thereby understood 
Ghulamali to say that she was his legally 
wedded wife. (1. 580). But at ths 

close of his evidence, and in answer to a 
Court question, he stated that Ghulamali 
told him that ho was married to Jiandi, 
that this was in answer bo an inquiry 
made by the witness himself as he was 
anxious to know why Ghulamali was 
taking interest in Jiandi’s brothers case 

(II 600 — 610). The witness was speak- 

iua of an incident 12 years old, and it 
was not impossible that if Ghulamali 
said anything at all about Jiandi, it was 
in equivocal terms quite consistent with 
Jiandi being his misbreis and not his 

married wife. 

The witness admits that, except on the 
first occasion when Ghulamali was pres- 
ent, ho visited Jiandi at her house to get 
instructions from heron several oc:5asions 
between 1912 and 1917, that she likewise 
visited him in his house at Hyderabad 
and that on all those occasions she was 
accompanied by her mother {ll. 330 — 310 
170, 520—530). 

It is sornevvhab difficult to compre- 
hend why Ghulatnali did not personally 
interest himself in the three Court cases 
of his married wife’s brothers, bub left the 
witness to receive instructions from 
Jiandi lierself with blio aid of her mother. 
It is oqually inconceivable why, as 
deposed to by the witness, there should 
have boon any quarrels between Jiaudi 
and her mother over ornaments and 
money belonging to Jiandi as the wedded 
wife of Ghulamali and what occasion 
witness had to constantly remind Jiandi’s 
mother that Ghulamali had admitted 
to him that ha wus married to Jiandi 
(11. 520 — 530). Jiandi does nob spsak of 
quarrels between herself and her mother; 
bub, on the contrary, she has deposed to 
the motlior being so well disposed to- 
wards her as to have the sale-deed, 
■Rx. 27(>, exGCiitod in her name alone 
though the purchase price was contri- 
buted by the mother and both her 
daughters. The explanation that the 
witness informed Jiandi's mother about 
tbo admission by Ghulamali to have 
been olTorod by the witness on tbo spur 
of tbo inotnenb, in order to account for 
bis being called as a witness on that 
point when no one except himself know 
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about it. The explanation appears to us 
to be highly improbable. 

In Mahatala Beebi v. Prince Ahmed (2) 
the ackno wledgor, Prince Ghulam 
Mahomed, while proceeding to Bngland, 
had requested the witness. Prince Rehim- 
uddin to look after his zenana in the 
following words : 

Herd are my two wives HamidunissA ana 
Mahatala. You ara to look after them and 
write to me about their health. 

The witness admitted that the expres- 
sion used which he translated as signi- 
fying “wives” was “bibees.” In the wakf- 
nama executed by the acknowledger he 
had likewise referred to the two females 
as “bibeos,” which was translated by the 
Court Translator as “wives.” Garth, 0- J., 
drew attention to the fact that the word 
“bibee” might have been used with 
reference to a favourite concubine as 
well as to a nikah wife and refused to 
draw a presumption of marriage in the 
case of Mahatala though, in the case of 
Hamidunissa the evidence of acknowledg- 
ment of her son as legitimate was ac- 
cepted as proving her marriage. 

In the absence of definite evidence 
showing what words, if any, were used 
by Ghulamali in this particular case, 
and, in view of the inconsistencies in the 
evidence of Jothsing, referred to above, 
we are not jirepared to hold that 
Ghulamali declared Jiandi to bs his 
married wife. 

We shall presently refer to the legal 
effect of an acknowledgment of an ad- 
mission of marriage. 

Jethsing’s evidence is equally of no 
value. Ho speaks of two incidents : the 
first a reference made by Ghulamali in a 
letter “that his wife (i. e., Jiandi) was 
bringing the boy bo Hyderabad to get his 
eyes treated” {ll. 80 — 90). That letter 
has not been produced and is not proved 
to have been destroyed. The witness 
had opportunities to look for it as he was 
examined on different days. The fact 
that he was nob required by either party 
to look for it was no excuse for letting in 
secondary ev idence. The second incident 
referred to is an oral statement made by 
Ghulamali, and when ho was told 
this was the boy he had from Jiandi. 
Assuming that these statements were 
made they have no probative value- 

The Mahomedan Law does nob reoog 
nize legitimation ox- the adoptio n of a son 

(vJ> CH3Lj 10 O. r.. R. 203, 
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a? under the Hindu Law. It only per- 
mits o£ proof of legitimacy by indirect 
evidence where direct evidence of mar- 
riage is" wanting. 

The question whether legitimacy by 
acknowledgment of paternity should be 
presumed or not must depend on the 
circumstances of the particular case in 
which ic arises : Naxvab Mahomed Azmal- 
ali Khan v. Mt. Ijalii Begum (3). 

Admission by the acknowledger that 
the acknowledgee was his “son” may, 
under certain circumstances, raise the 
twofold presumption that the acknow- 
ledgee was the legitimate son of the ao- 
knowledgor and that the mother of the 
acknowledgee was the wedded wife of the 
acknowledgor. 

The onus of proof is in the first 
instance upon the person setting up the 
acknowledgment to prove that the ex- 
pression “son” was used as meaning a 
legitimate son and that it was used, not 
casually, but with the intention of con- 
ferring legitimacy. It is only when that 
burden is discharged that the twofold 
presumption contended for arises, which 
the other side is called upon to rebut. 

In Ashsu^oodowlah v. Hyder Hossein 
(4), while dealing with the amendment 
by the lower appellate Court of an issue 
raised in the case, their Lordships said : 

It substitutes for the ambiguous word 
^^soQship,^* which might iaclude aa illegitiaxate 
60 d, the word ‘^legitimacy*' aad uses the word 
‘*ackao wiedgmeot*’ ia its legal uader the 

Mahomsdaa Lvw, of acknowledgmout of ante* 
cedent right established by the acknowlodgraent 
on the acknowledgor thit is in the sense 
recognition nob simply of soaship but of I^-giti- 
as a son. 

Ia Abdul Razak v. Aga Mahomed 
Laffer Bina (5), Lord Macnaughbeti re* 
fused bo accept as sutlicient proof of 
legitimacy statements made by the ijuta- 
tiive father to a witness that he was going 
^ sea his son, and in his will boQueathed 
his property to his brother and men- 
tioning that ha had an otlspring in 
Burma, which will was noi produced, 
but it was said to give the name 
of the offspring and to contain a recital 
f'hat the brotlier should give property to 
his offspring. 

In Ilabibuv Rahman Chowdhary v. 

<3) [L801] 8 Cal, 422=9 I. A. 3=4 Sir. 310 

, IP. C.J. 

(i) [1860] 11 M. I. A. 94=7 W. R. P. C. 1 = 

, 1 Subher. 039=2 S.ir. 223 (P. C.>. 

l5) [1894] 21 Cil. 066=21 I. A. 50--*.6 Sir. 

389 (P. C.>. 


Alt a f Ali Chowdhary (6), there' ‘was un' 
challenged evidence to provo that the 
deceased Sobban had referred to the 
claimant Habib as his son in bis letter 
on two important occasions : the first, 
when he wished the boy to be admitted 
into the Madressah ; and the second when 
he wrote to Miss Sorabji and to Mr. 
Clayton, the Collector of Chittagong, for 
the purpose of inducing a marriage bet- 
ween Habib and the daughter of Sala- 
matali Khan. In dealing with the point 
Woodroffe, J, has stated at p. 310 : 

It is true that the Judicial Committee say that 
prima facie ‘my son ' means ‘my legitimate 
sou.’ But when we use the word “prima facie” we 
assume that there may be circumstances which 
may be considered to ascertain whether the pri* 
mary meaning is not negatived. In short and 
for the aforesaid reasons, my conclusions on the 
important question of law mooted are these : 
The appellant has not established an ackuow* 
ledgement in the sense of a clear intention to 
confer legitimacy on the plaintiff . . ... XI the 
plaintiff was in fact illegitimate the Kawab by 
using the words * my boy,’ ‘ my son ’ may have 
thought that the Collector and Miss Sorabji 
would understand these words in the sense o( 
legitimate child and did not intend tc enlighten 
them in this matter. What, in short, the hlawab 
Seems to have done was to have made a state- 
ment consistent with tho illegitimacy of bis sou 
possibly belioviog that ^liss Soraoji and the 
Collector would naturally interpret ;ic in the 
sense that tho plaintiff who was referred to as a 
sou was th3 legitimate son. 

In this case the marriage of Habiba's 
mother with Sobban was disproved as a 
fact ; and, ia dealing with the effect of an 
acknowledgment generally, the Court 
observed that it operated only where on 
the evidence the marriage and legitimacy 
were left in doubt and not otherwise. 
The decision of the Calcutta High Court 
was uphold in Ilabibar Rahman v, Alta/ 
Ali {!), whore their Lordships of the 
Privy Council have summarized the law 

on tbe subject at page 120 as follows : 

There is no legitimittioii under tho ilabomedau 
Law, . . . By the Muhomedau Law a sou to bo 
legitimate must bo tho offspring of a man aud 
his wife or of a man and bis slave, any other 
oflepriug is the offspring of a ziua, that is, illi- 
cit connexion, aud cannot be legitimate. Xho 
term ‘ wife' necessarily connotes marriage, but. 
as marriage may be constituted without any 
ceremonial, the existence of a marriage iu any 
particular case may bo an open question. Direct 
proof may be available ; but, if there be no such, 
indirect proof may nufliso. Now one of the 
ways of indirect proof is by an acknowledgment 
of tho legitimacy in favour of a sou. This ac- 
knowledgment must not bo me rely of son ship . 

dal. 25'J = s‘J O.L.J. 001=19 l.C. 

645—23 C.W.N. 1. 

(7) [1021] 18 l.A. 114=A.I.R. 1922 (r.C.) 159 

(P.C.J. 
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but must be made in such a way that it shows 
that the acknowledger meant to accept the other 
not only as his son bub as his legitimate son and 
must not be impossible upon the face of it. The 
acknowledgment may be repudiated by the 
acknowledgee. But if none of these objections 
occur, then the acknowledgment has more than 
a mere evidential value. It raises a presump- 
cion of marriage— “a presumption which may^ be 
taken advantage of either by _ a wife- 

claimant or a son-claimant. Being, how- 
ever, a presumption of fact, and net juris 
et de jure, it is, like every other presump- 
tion of fact, capable of being set aside by contrary 
proof. The result is that a claimant eon who 
has in his favour good acknowledgment of 
legitimacy is in this position ; the marriage will 
be held proved and his legitimacy established 
unless the marriage is disproved. Until the 
claimant establishes his acknowledgment the 
onus is on him to prove a marriage. Once he 
establishes an acknowledgment, the onus is on 
those who deny a marriage to regative it in 
fact. 


There is in the words of their Lord- 
ships DO proof in the present case that 
the acknowledgment, if any, was not 
merely of sonship, but was mado in such 
a way that it showed that the acknow- 
ledger meant to accept the other not 
only as his‘Son, but as his legitimate son. 

The learned counsel for the defence 
has relied on the case of Sadik Tltissein 
V. Hashiin AH Khan (8). That case is 
clearly distinguishable as Sultan Mirza 
was the son of a slave-girl and not of a 
woman who had commenced her life with 
Che Navvab as a concubine : there was evi- 
dence of continued cohabitation bet- 
ween the slave-girl and the Nawab as 
husband and wife raising a presumption 
of paternity. Sultan Mirza was treated 
as tho Nawab's son. and not only acknow- 
ledged as a son by the Nawah himself bub 
to four wibne?sos on dilTeronb occa- 
sions; but there wore clear admissions by 
FatJiia Begum the wife of tho Nawab in 
many written documents a^ to the 
sonshijT or heirship of Sultan Mirza and 
those statements wero considered good 
ovidonco of family ref>iibo. 

Now, no doubt, continued cohabitation 
as hiTshand and wife plus birth after such 
cohabitation and treatment tantamount 
to acknowledgment raises a jirima facie 
presumption of legitimacy : Ahrn^^ood 
Tjondah Ahmed v. Under Hussein Khan 
(4), explaining Khajah II iday iitalla v. Rai 
Jn.ti Khnnum. (9). Masit'un‘nissa v. Pa' 
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thani (10). The presumption was 
stronger in olden days in the case of 
sons born of slaves. Tho same presumji* 
tion would nob arise where the mother of 
the acknowledgee admittedly started 
life with the father as his concubine. It 
has been pertinently pointed out in Mt. 
Jarintool Butool v. Boseini Begum (11), 
at page 209 that : 

I( it were once conceded that A woman once 
a concubine could be converted by juridical pre- 
sumption into a wife merely by ^pse of time 
and propriety of conduct and the etajoyment of 
confidcnca with powers of management reposed 
in her, when and after what period of time should 
such presumption arise ? The ordinary legal 
presumption is that things remain in their ori- 
ginal state. 

Unlike the lady in Sadik Sussein's 
case, defendant 1 was not a slave. She 
started life as the concubine cJf Ghulam- 
ali. Defendants 2 and 3 were too young 
to afford any evidence of their treatment 
as legitimate sons and defendant 4 
was nob even born during Ghulamalis 
lifetime. There was no recognition by 
the relatives of Ghulainali of the sons as 
legitimate. No presumption of legitimacy 
could therefore arise from the alleged 
reference by Ghulamali to defendant 2 
as his son on the occasion deposed to by 
Jethsing. 

The third point on which oyidencQ 
has been given by Jethsing is as to the 
resemblance between the handwriting of 
the entry on the flyleaf of the Qoran 
Ex. 129, and the hand writing of Ghulam 
Ali. Ex. 129 reads as follows: 


(1) I shall not deny the nikah to anyone. 

(2) r>ariog mv life time I shall give Allah- 
bachayo, Ali Ahmed and their mother, their 
*• llaq ” (wh.at is due to them). 

(3) I shall live in the otak daily Isom sunset 
to 10 p. m. and shall some time visit tbeni m 
tbeir house also. I have not lied in all this. 
Otherwise this (i. e., the Qjr.in) will punish me. 


The 
has 
any 
in 


To the handwriting is aflixed a 
seal which is alleged to be that of 
Ghulamali (After considering the evi* 
dence, the judgment proceeded.) 
learned counsel for the defence 
urged that false explanation, if 
offered by Jiandi, and her negligence 
nob producing the decument at the pro* 
per time, should not prejudice the rights 
of the infants, and has contended that, ii 
the document is held to be genuine, it 
proves both marriage of defendant 1 ana 
the legitimacy of defendant s 2 t o 

. 10) CTy04j 2G All. 295^ ,«__o 

(11) [1667] 11 TM.T.A. 194=:10 W.R. 10— « 

Suther 5C=2 Sat- 243 (P.O.). 
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4. Ejven conceding tha& genuineness of 
Ex. 129 we do not think that it estab- 
lishes these contentions. ^ 

The only plausible inference to be 
drawn from para. 2 of the document is 
that Ghulamali intended to make pro- 
vision for Jiandi and her sons daring his 
lifetinae as they would not inherit his 
property at his death. It is difficult to 
believe that he wished that, in addition 
to the provision be might make for them, 
they should shar^ in his inheritance to 
the prejudice of 'the paintiffs. Para. 2 
is therefore no acknowledgment of par- 
ternity or marriage. 

Paragraph 1, on which so much stress 
has been laid, is not an admission at all, 
but a negative statement by Ghulamali 
that he would not deny a marriage. 
Treating it, however, as an admission of 
marriage with Jiandi, we think that 
it cannot by itself prove marriage. 
.The effect of an acknowledgment of 
paternity validly made as establishing 
marriage between the parents of the 
ackcowledgee may be a matter of sub- 
stantive Mahomedan Law ; but the effect 
of an admission of marriage as proof of 
such marriage is, in our opinion, a ques- 
tion merely of adjective law governed 
by the Indian Evidence .\ct. Its pro- 
bative value must necessarily depend on 
the surrounding circumstances. We are 
a.ware of the passage in Baillie’s Digest 
of Mahomedan Law, second edition 
page 407 : 

Ikrar (i. e. ackoowledgment) is to be regar- 
ded as declaratory with rcspsct to right in the 
matter ackuowledged, so that the right takes 
effect in favour of the person to whom the 
acknowledgcnent is made on the mere ikr.ir aud 
is not dependent oii his assent. 

And also the illustration at page 412 : 

A man has acknowlodgcd that he jnarried such 
aud such one for a thousand dirohms (in health 
or in sickness maizes no difference) and then 
denies that marriage .ifter which the woman 
assents during his life or after his death, this is 
lawful and i-he is entitled to lior share in the 
inheritance and also to the dower with this dif- 
ference ; that if the acknowledgment were made 
in sickness and the dower be in excess of her 
proper dower, the acknowledgment is of no 
avail as to the excess. 

The logical conclusion? to bo drawn 
from those passage? arc that ; (1), so long 
as there is no acceptance there is no 
marriage; (2), the acknowled; or is bound 
by his offer which is irrevocable even 
after his death : and C‘i). so long as it is 
not accepted the acknowleclgee is free, but 
the momeut it is accepted it establishes 


the status of marriage, and this status 
relates back to the date of ikrar. As so 
stated it is clear that this is not the law 
in force at present or the law which 
could be acceptable to the present state 
of society, so very different from that 
which existed when these rules were 
promulgated. 

Like several other texts pertaining to 
ikrar, for instance, the texts which 
showed that an admission of paternity, 
though mado casually and not intended 
to have serious effect was sufficient to 
confer the status of legitimacy, the result 
of subsequent acceptance creating tbe 
status of married life from the date 
of the offer appears not to have 
been treated as good law. These pass- 
ages have not been referred to in any ofi 
Ifbe cases decided by their Lordships of 
the Privy Council which have proceeded! 
on the assumption chat ikrar of marriagej 
was certainly no more than an admis-| 
sion of marriage to be weighed according! 
bo the ordinary rules of evidence and 
treated as only as a piece of evidence 
which the Court may consider in deciding 
whether the marriage is proved or nob. 

There are several instances where, not- 
withstanding tbe indubitable proof of 
clear admission of marriage, the Court 
has found against the acknowledgee and 
held the marriage disproved. 

In Gfiazna/ar AH Khan v. Kaniz 
Fatima {12) the deceased Mozafur Ali 
Kbao had brouglit into his zenana one 
Pliunclan, a young dancing-girl of whom 
he was enamoured. She lived witli him 
for a number of years either from 1870 
or 1875 up to his deatli in ISUO. 
She observed purdah, which was unusual 
for a dancing-girl. There was clear and 
convincing ovidonce of admissions mado 
hy Mozafar Ali Khan not only to two 
leading men of the Province that ho 
liad married Phnndan, hut in a docu- 
ment, Ex. .\*1, that nilcah l)ad taken place 
between him and Mt. Phundan, a des- 
cription which could refer to her and 
to no other Phundan. There was further 
his admission in his deposition recorded 
in 1883, by Mr. Lincoln. District Judge 
of that place, to the effect that he had 
another wife of a family of prostitutes, 
the daughter of IJa.lanali or Buddiali. 
and that nikah had taken place between 
them. The claimant Ghaznafar was born 
(12) flOlUJ 32 A)l. 345=3 1. C. U-ii — d7 i. A. 

103 (P. C.). 
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to Phundan four years later. The claim* 

ant relied on direct evidence of a mar* 

viage in 1870, which was disbelieved ; he 

also relied on long cohabitation between 

his parents and admissions of marriage 

by the deceased. In holding the legiti- 

cnacy proved, the trial Judge said: 

It is clear that when this statement (i. e. the 
statement before Mr. Lincoln) was made, there 
was no question of the succession to the V^opetty 
of Mozafar Ali Khan and no necessity for him 
to speak an untruth at the tmie respect of 
his ^iie Ind children. If the admission does not 
onerate as an acknowledgment; and, even if it 

amounts to acknowledgment, it is not sufficient 

to make the woman the wife of the man ; still 
it is strong evidence of a deceased person s rela- 
tions with a woman. Now, when Mozafat Ali 
made the statement before Mn Lincoln, Ghazna- 
far Ali was not born, and his birth 

admission of 

mother makes him legitimate if nothing else. 

On the first appeal the learned Judi- 
cial Commissioner of Oudh reversed the 
decision, holding that in the circum- 
stances of that case legitimacy was not 

pi'oved. 

In delivering the judgment of their 
Lordships of the Privy Council Sir 
Arthur Wilson .observed that the pre- 
sumption arising from long cohabitation 
was not of much value, as Phundan was 
admittedly a i^rostibute before she was 
brought to the father’s house, and that 
the rCfecb of the acknowledgement had 
been rightly estimated by the learned 
Judges below. We take this to mean 
that the acknowledgment was insufficient 
as an admission standing by itself to 


prove marriage. 

Tlie learned counsel for the defence 
has referred to v. Mt. Katiman 

(11^), where an admission in a deed of 
18912. executed by the deceased Syed- 
ali, that he bad been married to Kariman. 
who was born in the prostitute centre, 
was relied upon as proof of marriage. 
The circumstances of that case were 
l eculiav. Prior to 1869 Kariman carried 
on the occupation of a prostitute in her 
father’s house at Kehal Garh where she 
received casual visits from Syed Ali. 
On 7th January 1869 she executed a regis- 
tered deed in favour of Syedali, agree- 
ing to enter his service, and removed to 
his house at Poi.sonda. On £0tli March 
1869 she borrowed from him Ks. L.00 by 
another deed. In both these documents 
slie was described as a prostitute and 
signed them as such. In 1872 one 


Mukhduman, claiming to be the sister 
of Kariman, brought a criminal charge 
against Syedali for abduction and wrong- 
ful confinement of Kariman. Syedali, 
in his turn instituted* matrimonial pro- 
ceedings against' Kariman claiming to have 
married her. The suit, together with the 
criminal proceedings, were settled by the 
agreement in question which inter alia 
recited that the marriage had taken 
place on 11th June 1869 subsequent to 
the two deeds where she was described 
as a prostitute, that there bad been a 
quarrel between them as to maintenance 
and concluded with a recital in these 
terms. 

And whereas the claim brought by Syedali ia 
in fact correct and proper, anO I am his law- 
fully wedded wife, so now we the declarants have 
come to terms 

After that date Kariman had lived 
with Syedali as his wife, and two daugh- 
ters and a son were born to her. The 
daughters had been married to Syedali*a 
nephews. A document purporting to 
be power of-attorney executed by Syedali 
in favour of Yarali, the son from Kari- 
man, and Isbadali, a son born from 
another woman who was admittedly 
his wife, described both of them as bis 
sons mentioning Yarali’s name befor 
that of Isbadali, and Yarali was held 
to have been always treated by Syedali 
as his son. There was also the indepen- 
dent testimony of a witness to the 
marriage which was believed. 

Kow, there can be no doubt that in 
this particular case the admission of the 
marriage in the deed of 1872 was 
strong piece of corroborative evidence 
in regard to the marriage, the more so 
when the circumstances under which it 
was executed vouched for its recitals 
being true. 

This case is therefore no authority 
whatsoever for the contention that an 
admission of marriage is by itself suffi- 
cient in every case to prove a marriage, 
or that, iu the case of Mahomedans, it has 
any greater piobativo velue than an 
admibsion under S. 17, Evidence Act, 

The alleged admission, if any, to 
Jethsing was casual, not intended to 
operate as such, and of little or no pro- 
bative value. Taking the statement in 
Ex. 129 as a whole, the efi'ect, if any, of 
the negative statement in para 1* 
is sufficiently counterbalanced by para, 
2 which proceeds on the assumptiot 
that there was no marriage in fact. 


(13) A. I, R. 1017 P. C. 169 = 21 O. C. 86 
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Xfa is not for us to opine what motive 
Ghulamali bad, il he was the writer of 
£iX. 129, in not denying a marriage which 
had no existence, or, if he was not the 
writer, what motive the clever forgerer 
bad to introduce such a statement into 
Ex. 129. 

To sum up : we hold that the marriage 
of Jiandi with Ghulamali is disproved 
by her admission that she started life 
with him as his concubine, the course of 
her subsequent conduct and the recitals 
in the deeds Exs. 256,276 and 277, which 
are consistent with her being a concu* 
bine and not the wife of Ghulamali. 
No question of legitimacy by admissions 
can therefore arise. We further hold 
that no presumption arises in favour of 
defendants 2 to 4 of legitimacy by long co- 
habitation between Ghulamali and Jiandi 
as Jiandi started her life with Ghulam- 
ali as his concubine ; that the alleged 
admission of paternity is nob proved, 
that in any case it doe? not amount to 
a valid acknowledgment of paternity 
intentionally made to operate as such, 
and that the admission of marriage, if 
any, is likewise nob suflicienb in the 
circumstances of this case to amount to 
proof of marriage. 

The plaintiffs are therefore entitled 
to the relief claimed by them. We 
accordingly allow this appeal. We 
understand the costs of both parties 
have been incurred by the Court of 
Wards out of the estate of Ghulamali. 
Taking into consideration the fact that 
Ghulamali was responsible for bringing 
the defendants 2 to 4 into existence, and 
to a certain extent responsible for this 
litigation, we think that the costs of botli 
parties in both the Courts should come 
out of his estate and we order accord* 
iugly. This order will, however, not 
justify the Court of Wards in incurring 
further costs of an appeal to tlio Privy 
Council if such an appeal is contoin- 
plated. 

Finally, we think that we cannot, 
consistently with our duty as the 
highest Court of appeal in this province, 
have done with this case without making 
a few observations 'on the duration of 
this litigation and on certain irregu- 
larities during the trial to which our 
attention has boon drawn. 

The trial commenced before Rfr. 
Thawerdas in Septemljer 1922. During 
his temporary absence it was continued 


in October and November 1922 before 
Mr. Agha ; in December 1922, and March, 
May and August 1923, before Mr. Thawer- 
das and in January 1924, before Mr. 
Dialmal. 

There is no reasonable explanation 
why the rule of proceeding with trials 
dedie in diem, so often insisted on by this 
Court was not followed. In the words 
of their Dordships of the Privy Council in 
iSadik Hussatri Khan's case such 

delays as they are discreditable to any 
judicial system, they vastly increase the 
costs, keep litigants in a state of anxious 
uncertainty and prejudice their interests. 

We are not able to comprehend why 
no application was made to this Court 
to transfer the case to the file of 
Mr. Thawerdas who continued to be in 
service as a Judge in this province in 
1921, so as to enable him to examine 
Mr. kScobt and to give bis decision when 
he bad recorded the bulk of the evidence. 
He would have been in a far better 
position to weigh the evidence than 
his successor. The failure to adopt this 
obvious course has, on the one hand, 
deprived us of the considered opinion of 
the Judge who examined the bulk of 
evidence ; and, on the other, it has re- 
sulted in considerable waste of time 
both in the lower Court and before us in 
discussing the evidence. 

We hnd again that the learned trial 
Judge permitted an oflicer in charge of 
the l<duord*of*iiights proceedings to' 
be called as the very first witness and| 
to produce the statements of witnessesj 
recorded in chose proceedings, whichj 
were exhibitea nocwitiistanding thej 
objection raised on that behalf. Only 
parts of such statements as wore neces* 
isary to corroborate or contradict thej 
witnesses when they were examined in 
this case could have been put in througb| 
them under the provisions of S. 157,' 
Evidence Act. The admission whole-l 
sale of those statements at the very 
commoncemout of the trial, subject to 
the deponents beifjg examined as 
witnesses, was, in our opinion nob war- 
ranted by the section and was a pro- 
cedure calculated to prejudice the Court 
and to embarrass the parties at the trial. 
One of the witnesses, whoso statement 
was thus exhibited subject to his being 
called, was never called as a witness. 
His statement in the Hecord'of- Rights 
proceedings was referred to at consider- 
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able length before us as having been ad- 
mitted in evidence by consent- where our 
attention was drawn to the condition on 
which it was exhibited. 

We cannot bub express our strong dis- 
approval of the irregularities referred 
to and express the hope that such avoid- 
able delays in the disposal of important 
suits, and such irregularities on the part 
of the subordinate judiciary, will not 
occur in future. 

T 5 Appeal allotued. 
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ROPCHAND RiLARAM AND TYABJI, 

A. J. Os. 

Firm cf Radha Kishendas and others 
— Appellants. 

v. 

Mt. Gatigabai and others — Respon- 
dents. 

Second Appeals Nos. 1 to 5 of 1924, 
Decided on 12th January 1927, from the 
judgment of the Dist, J., Sukkur, D/ 
29th September 1923, in Appeal No. 2 of 

1923. 

Contract Act. S. 241 — Betstwess carried o« by 
surviving partners In old name — Effects of 
deceased partner are not liable for debts con- 
tracted after his death. 

The confcinuince by the surviving partners of 
a firm to carry on the bueiuess iu the old firm’s 
name does not by itself render the efiects of .a 
deceased partner liable for any partnership debts 
contracted after his death. [P 218 C 2, P 219 C 13 

Srikishandas H. Lulla — for Appel- 
lants. 

Zjurindaram 'ff. Belkatti — for Respon- 
dents. 

Tyabji. A. J. C. — The only point that 
is now left for decision is whether 
Gangabai the first respondent should be 
considered to be a partner in the firm of 
Choithram Gopaldas and Co. That hrm 
consistod’originally of, amongst others, 
two partners Gapaldas and his father 
Choithram. There were other partners 
who wore not members of the family. 
Choithram died in about 1902 leaving a 
widow Hemibai and also Gopaldas and a 
daughter. Gopaldas died in 1913 leaving 
as his widow Gangabai the first respon- 
dent. Choithram's daughter had a son 
Thakurdas who was the third defendant. 


It is argued that Gangabai became 
responsible as a partner because she 
allowed the firm to be carried on in the 
name of her deceased husband and her 
father-in-law. That point has no force 
because it was a matter for the partners 
amongst themselves to decide whether 
the goodwill of the firm including the 
right to carry on the business in the 
name of the partnership should continue 
to the surviving partners or to anyone 
else and Gangabai could not, even if she 
had desired it, have interfered -with the 
carrying on of the business in the old 
came. She cannot by any possibility be 
considered to make herself liable by the 
fact that the firm continued in the old 
name. Nor can the fact that she as the 
representative ot a deceased partner al- 
lowed the property left by the deceased 
partner to be used in the business neces- 
sarily make her a partner unless there is 
a special contract making her a partner 
in the firm. Section 243 of the Indian 
Contract Act specifically provides for the 
case of the widow of a deceased partner 
of a trader receiving a proportion of the 
profits made by such trader in his busi- 
ness. This section is overlooked in the 
second point made by Mr. Lurindaram 
for supporting his case that Gangabai 
should be treated as a partner in the 
firm of Choithram Gopaldas and Oo. It 
is in evidence that a small sum of money 
was paid to her. But first that sum 
represented the profits of the firm made 
in the lifetime of Gopaldas, her husband ; 
second, that sum has not been actually 
paid to her but merely credited to her. 
I do not see in what way that point can 
help the appellant. 

I would, therefore, dismiss the ap- 
peal with costs. 

Rupchand. A. J. C. — I concur. The 
suits of the plaintitTs fail on two grounds. 
In the first place these suits are not 
against Gangabai as a partner in the 
firm of Choithram Thakurdas Gopaldas, 
but against her in her capacity as the 
legal representative of her deceased 
husband Gopaldas. The plaintiffs could 
only succeed secundum allegata et 
probata. If the plaintiffs wished to hold 
Gangabai liable as a partner in the 
firm of her deceased husband they 
should have applied for the necessary 
amendment at the proper time. In the 
next place there is no evidence to prove 
that she is liable as a partner in that 
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firm. Ib is admitted that there is no 
direct evidence that she agreed to be a 
partner after the death of her husband, 
All that has been attempted bo be proved 
is (a) ; that she allowed the capital which 
belonged to her husband to remain in 
tbe firm ; (b) that the surviving partners 
carried ’on the business in the old firm 
name ; (c) that the profit due bo her 
husband during his lifetime was credited 
to the personal account of her husband 
with her consent or to her knowledge ; 
and (d) that a sum of Rs. 200 was paid 
by the surviving partners out of the 
charity account of the firm to commemo- 
rate the name of her husband. 

These facts are not sufficient to render 
her liable as a partner in tbe firm. The 
capital remained in the hands of the 
surviving partners as a loan, vide S. 241, 
Indian Contract Act. Again as pointed 
out by my learned brother they had 
every right to carry on the business in 
the old firm’s name. It is well settled 
that the continuance by th© surviving 
partners of a firm to carry on the busi- 
ness in tbe old firm’s name does not by 
itself render the effects of a deceased 
partner liable for any partnership debts 
contracted after his death : cf. S. 14, 
Cl. 2, English Partnership Act 18S0, 
53 Sc 54 Vic. c. 39. The two other 
Acts relied on are equally consistent 
with the surviving partners having con- 
tinued the bvisiness on their o.vn account 
and cannot render her liable as an 
ostensible partner. All tbe five appeals, 
therefore, fail and are dismissed with 
costs. 

D.D, Appeals dismissed. 
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Raymond and Madcjavkar. A. J. Cs. 

liatansintj Quhd^si — Appellant. 

v. 

an Her am Cii'ilouial — liaspondent. 
First Appeal No. 20 of 1020, J-)ocided 
on 3l9t August 1923, from the decree of 
the 1st Class Sub- J., Hyderabad. 

{a) Practice — Pleadhigs — Decisloti should not 
be Inconsistent with jt'ea-lings. 

It is of absolute iiecos-^ity th:it tbe deter* 
mioations in a cause shouUl be foii-ided upon a 
case cither to be found in the pleidings or invol- 
ved in or consistent with the case thereby made; 
11 Af. I. A. 7 (P. C.) Poll. Cl^ C 2J 


(6) P^uidence — Appreciation — Sufficient weight 
should be given to the trial Court’s opinion. 

Tbe Court of appeal ought to give sufficient 
weight to the opinion of the trial Judge on tbe 
demeanour, intelligence, position and character 
of the witnesses who were brought before him 
before reviewing the findings of the trial Judg-*. 
who, upon such matters, is in a position to form 
a much better judgment than could be formed 
by Judges who had not had tbe advantage of 
seeing the witnesses : A, I, R. 1923 P. C. 02, 
Rel. on. IP 221 C 1] 

(c) Specific Relief Act, 8. 18 — Hindu 
father agreeing to sell ancestral property with’ 
out necessity and asserting sole ownership in 
hUnself — His title is imperfect within S. IS — He 
is guilty of misrepresentation within Contract 
Act, S. 18 (3) — Vendee can rescind contract under 
Specific Relief Act, S. 35. and is entitled to 
refund. 

Where a Hindu father agrees to sell family 
property without necessity, alleging that be is 
the only owner thereof, his title to the property 
is an imperfect title within S. 18 of the Specific 
Relief Act and he is guilty of misrepresentation 
within S. 18, Cl. 3 of the Contract Act. Tbe 
vendee in such a case is entitled to compensation 
under Specific Relief Act, S. 19 and is entitled 
under S. 35 to rescission and its coosequeuces 
such as refund. [P 222 C Ij 

(d) Hindxi, Law — Alienation by father — 
Benefits may approximate to necessity — Extent 
sioK of monerj-lending business is not necessity 

The original word in the Mitaksbara 
“ ” is not easy to render into English, 

and there may be cases where tbe benefit ap- 
proximates so closely to Deces.«:ity that the 
transaction may be upheld and eveu specific 
performance ordered. Alienation of aoceslral 
property by father to extend his-raoney-londing 
business cannot be said to be one for necessity. 

[P 222 C 23 

Tolasi nrj KhusJialsing — for Appeilanfc. 

Ki niatrai Dhojraj — for Respondent. 

Facts. — This is a suit by the voudor 
for recovery of earnest money and 
charges from the vendee. Tlie agreo- 
ment Ex. GO stipulated for completion 
wi'-hin si.x months and purported to 
sell for Rs. 48,000, eight shops and ‘ a 
family house the ancestral projierty of 
the defendant and contained a specific 
recital as follows ; 

’‘There is no other owner thereof hat 
myself.” 

\Vhon the conveyance was tendered, 
the plaintitr objected on tho ground that 
besides tbe defendant his three mirjor 
sons wore along with him co-parceners in 
the joint lliudu IMitakshara family and 
therefore had an interest in tho property 
and declined to complete the transaction. 
Subsequent negotiations proved infruct; - 
ous and the present suit was tho result. 

In his plaint tho plaintiff alleged that 
at tho time of execution of the kabuliat, 
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the defendant bad expressly informed 
him that he had no male issue.^ This 
allegation the defendant denied in his 
statement and alleged that the plaintiff 
was aware of the existence of his son 
and moreover contended that he had 
title to sell. 

Id the lower Court only two issues 
were raised. 

Madgavlcar.A.J.C. — (After setting out 
facts as above the judgment proceeded). 
The lower Court held that on the one 
hand the plaintiff was not shown to have 
had knowledge of the existence of the 
minor sons nor on the other was the 
defendant proved to have expli- 
citly denied their existence. But it 
held that the defendant had power to 
sell inasmuch as the ancestral joint 
family trade of the defendant and his 
sons was that of the sale and purchase of 
property. 

It therefore dismissed the suit without 
costs ; the plaintiff appeals. 

It is contended for the appellant that 
the title tendered was different from the 
title agreed and was in any case imper- 
foot. There was no allegation or evi- 
dence of legal necessity. The plaintiff 
was therefore entitled to refund of the 
earnest money. For the respondent, 
it is argued that the powers of 
alienation of the father, manager of the 
joint Hindu family particularly as re- 
gards the interests of the minor sons are 
larger, benefit to the family suffiiced, and 
that even if the finding of the lower 
Court as regai’ds the ancestral business 
of the respondents wore not upheld, the 
title tendered was a good title which the 
plaintiff was bound to accept. His 
refusal in effect caused him to be guilty 
of the bi’each and he is nob therefore 
entitled to the refund claimed. 

The plaintiff by reason of his absence 
oUewhere did not go into the witness- 
box. The defendant, however, did. 
Accepting the entire evidence and case 
for the defondaut-respondent to the 
osteofc to which ib has been accepted by 
the lower Court, it would appear from 
the pleadings that the issues were not so 
precisely framed as they ought to have 
been and that moreover the lower Court 
lost sight of the well-known principle 
laid down by tho Privy Ocuncil in the 


case of Eshen Chunder Singh v. Sham- 
charan Bhutto (1) 

of tbe absolute necessity that the determina- 
tions in a cause should be founded upon a case 
either to be found in the pleadings or involved in 
or consistent with the case thereby made. 

In this case the contention of tbe res- 
pondent that tbe title-deed was perfect 
because the ancestral joint family busi- 
ness consisted of the sale and purchase 
of the houses is not sot forth in the plea- 
dings and it is not even clearly to be 
found in the correspondence between the 
parties. Under these circumstances, it 
appears doubtful whether the respondent 
having failed to support the sale on the 
other points raised could be allowed to 
raise this point or to succeed even if he 
established it. 

Apart from this point, we see no good 
reason to differ from tbe appreciation of 
the evidence by the lower Court. On 
this particular point, however, it appears 
to us that tho respondent did not prove 
this nature of tho ancestral business. 
Both ho and his father in all the docu- 
ments and forms are described either as, 
merchants or as money-lenders. Tbe 
respondent himself claimed to be worth 
not more than one lakh. Certain deeds 
of conveyances were produced for the 
first time in the course of the defendants 
evidence, after the plaintiff had closed 
his case. They showed at the most that 
his father had in his lifetime bought 
and sold six properties. It appears, how- 
ever, that the father had not entered 
into any such transaction for about five 
years before his death, a total period of 
nine years. The ancestral business 
claimed was not that of property broker. 
Kor apart from speculative booms lu 
property does it appear how a merchant 
with a capital of a lakh could indulge in 
such a ljusiness. In the particular facts 
of this case, it appears that after the 
agreement the defendant went to Java 
for Sind Works business, and, as he him- 
self admits, the object of the proposed 
sale to the plaintiff was partly to extend 
this business and partly to invest the 
proceeds in money-lending. We are of 
opinion, therefore, that, even if the plea 
of ancestral business set up wore allowed 
to ba raised, as it was in the evidence of 
the respondent and in the judgment of 
the losver Court, on the evidence the 

r espondent would fai l. - 

(1> C1866J 11 M. 1. A. 7=-2 lad. Juc. N. S. 7 

s=6 VV. R. P. C. 57 (P. C.), 
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In this finding, we are not; unmindful 
of the dictum laid down by their Lard- 
ships of the Privy Council in several 
cases, one of the most recent being the 
case of Banicbai Frarriji v. Mlanilal Jugdl~ 
das ( 2 ), that 

the Court of appeal ought to give suffioient 
weight to the oplnioa of the trial Judge ou the 
demeanour, iutelligcuce, position aad character 
of the witaessee who were brought before him be- 
fore reviewing the findiogs of the trial Judge, who, 
apon such matters, was ia a position to form a 
nuch better judgment than could be formed by 
fudges who had not had the advantage of seeing 
:he witnesses. 

In fche present case, moreover, the 
learned Sub-Judge who decided the case 
was the learned Sub-Judge who recorded 
the greater portion of the evidence, in- 
cluding that of the respondent. 

Taking therefore, the present case at 
its best, from the point of view of the 
defendant-respondent, and accepting his 
evidence in other respects, the facts 
either agreed or proved appear to be as 
follows : 

The appellant and the respondent were 
not personally known to each other and 
they did not meet until after the agree- 
ment was brought about through the 
medium of brokers on both sides and was 
signed by the parties. The appellant is 
not shown to have had at the time know- 
ledge of the existence of the three minors, 
sons of the respondent. The subsequent 
birth of tlie fourth son, as well as tlie exis- 
tence of two otiior ladies, a mother and 
sister-in-law of the resi>and 0 nt, may for 
the purposes of this emo bo oliminivtod, 
the former for obvious reasons, the latter 
as they were apparently willing to join 
in the conveyance. The respondent, on 
the other hand, is not shown to have 
expressly denied the existence of his sons 
or indeed at any time ever to have had 
fraudulent intent. Shortly after the 
agreement the respondent left for Java, 
hut returned .somewhat before the due 
date. The appellant, on the legal advice 
of his pleaders about the duo date, refused 
the conveyance when ho camo to know 
of the oxisfcetiGO of tlio three minor sons. 
The subsequent negotiations did not 
alToct the legal pjinb now in dispute and 
may bo left out of con^idorabinn. 

The fine ^tion , thorofore. was whether 
Upon the a'^roojiiont as actually made, in 
whioli the existence of the sons is not 
referred to and solo ownorsliifi oxf>rossly 

(2) A. I. R L>. 


asserted, the appellant wa 5 bound to 
accept the conveyance, or whether he 
could in law refuse and claim refund. 
On reading the agreement carefully, it is 
a point for fche respondent fchafc he had 
referred fco fche house as his family house 
and to fche property as ancestral pro- 
perby. And ifc is therefore argued for 
him that fchis was sufficienfc fco pufc fche 
appellant on guard and fehat he could 
have assumed or with reasonable dili- 
gence come fco know of fche existence of 
fche sons. Ifc is doubtful whether this 
argument could have been upheld even 
if fche words “ancestral property” had 
stood by themselves. Bufc in any case 
with one addition actually or immedi- 
ately following of an express assertion 
by the respondent that there was no 
other owner but himself, it clearly fails. 
In regard to fche powers and special 
powers of a father-manager, the geoeral 
princi pies and limitations on these powers 
have never been in doubfc even from the 
case of Hunooman Pershad Pandy v. 
Mt. Babooee Munraj Kooniveree (3), and 
a recent clear enunciation of the princi- 
ple by their Lordships of the Privy 
Council is fco be found in Jo(ji Das v. 
Oangaram (4), following Sahuram Chan- 
dra V. Bhiip Simjh (5), where Lord Shaw 
has enunciated the law as follows : 

Under thd law of the Mibakshar.i the joint 
family property owned, as stated, by all the 
raeinbers ot the fanrily as co-pirccners, cannot 
be the subject of a sale or mortgage by one 

CO* i> ircotior except with the consent, express or 
implied, of all the co-parceners. Any deed of 
gift, sale or mortgage granted by one co-parcener 
on his own account of or over the joint f.amily 
property is invalid; the estate is wholly un- 
affected by it att<l its entirety st.inds free of it. 
The law of the Mit ikshar.t has, however, given 
to the father in his capacity of mauagjr aud 
head of the family certain powers with reference 
to tlio jjitit family property. The general prin- 
ciple with regard to the matter is that he is at 
liberty to effect or to dispose of the joint property 
in respect of purposes denominated necessary 
purposes. 

And the judgment proceeds to state 
the singio exception of antecedent debts 
and the limitations of this exception, as 
well as the desirability of not extending 
tho o.xception as the Courts in India have 
somobimos tended to do so far as almost to 
merge the principle in the exception. 

To tho same olloct aro the cases of Chet 

"(Ji (ls.oi-.>7j 0 M. 1. A. J Suthor. L'j=: 

IS W. Ti. si u = I S ir. 002 (P. C. j. 

(1) A. I. It. i'JlT P. C. 7d. 

(.p> A I. It. 1'-)17 P. U. All. = 

I. A. 12r3 (P. C ). 
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Bam V. Bam Singh (6), and Anant Bam 
V. Collector of Elah (7). In the former 
case fche grandsons recovered tha pro- 
perty alienated by the grandfather and 
in the latter the mortgage was upheld 
only to the extent of the necessity 
proved. It would therefore appear that 
the obsei-vations of a single Judge of this 
Court in the case oE Chinkumal v* 
Rahndomal (8), can hardly stand. 

Under these circumstances, it appears 
clear that the title which the respon- 
dent agreed to give and ^ the appellant 
innocently to take was an imperfect title 
Iwithin the meaning of S. 18 ot the 
Specilic Belief Act and that the resppn- 
dent was guilty _ of 

, within the meaning of b. lo. Oi. ko; oi 
the Contract Act. And it follows that 
under S. l9 of fche Specific Ralief Act fche 
vendee is entitled to compensation. The 
contract made by the respondent, who 
was in fact a trustee was in excess of his 
powers within the meaning of S. 21 
Cl. (e). and could nob be specially speci- 
fically enforced under S. 2'5, Cl. (b) of the 
I'Spocific Relief Acfc. The vendee is en- 
titled under S. 35 bo rescission and its 
conseciuencos such as refund. The ques- 
tion of marketable title is considered by 
one of us in the recent case of Khem- 
chand v. Dhalomal (3). and this has been 
throughout the accopted law in the case 
of Hindus governed by the Mibakshara, 
and nob as in Bengal by the Dayabhaga : 
Gnrusami v. Ganpathia (10). Kosuri 
Rdmaraj u v. Ivalury Ramalingam (LI), 
Munni Bxbu v. Kamta Singh (12), Sri- 
nivasa Reddi v. Sivarayn Reddi (13), 
Bavjt Janardhan Sarayiayighani v. Ganga 
Dharbhat (11), Jamsetji v. Kashinath (l5), 
and the recent cases, such as in Valabda^ 
V. Nayardas (10). In the last case the 
facts wore very similar to the present, 
except that while the present appellant 
has stated that the property was ances- 
tral, the vendor in that case had onaibbed 
so to do. It was held both in the trial 

(0) A. I. R. 1022 P. C. -217=41 All. 3G3 = 40 
1. A. 2>S (P. C ). 

(7) A. I. R. 1017 P C. 183=10 All. 171. 

is) [1608*1000] 2 S. C. S. Doci-^ions 30. 

(0) AIR. 1022 Sind 33=15 S. L. R. 130. 

(10) riSS-2) 5 Mad. 337 (P. B.). 

(11) [1003] -20 Mad. 71=12 M. Tj. J. 100. 

(l->) A. I. R. 1023 All. 321 = 1.5 All. 37s. 

(13) [lOOJ] 32 M.id. 320=4 I. C 500. 

(11) flHSO] 4 Bo-.ii. 20. 

(Lr>) (.1002) 20 Bo'ii. 3-20 =3 Bo n. L. R. SJ3. 

(10) A. 1. R 1021 Bom. 334. 


and in the appeal Courts that fche vendee 
was entitled to damages, fche reason being 
that the vendor, knowing thafc fche pro- 
perty was ancestral and that his interest 
in fche property was limited, contracted 
fco sell the same to tha vendee who was 
unaware that the property was 
ancestral. 

The last two arguments on behalf of the 
respondents are : firstly, that the benefit 
fco fche joint family in this case sufficed; 
and secondly, that fche appellants could 
with reasonable diligence have asserfcained 
fche existence of the sons- It is noj 
shown, however, that he could have done 
so at the time of the agreement, and in 
fact the respondent admits thafc 
never met till afterwards. This ground 
therefore fails. As regards the former, it 
i^ true that the original word in the 
Mibakshara “ ” is nob easy bo renler 

into English, and there may be cases 
whore the benefit approximates so closely 
to necessity that the transaction may be 
uphold and even specific performance 
ordered. A house in a dilapidated con 
dition fetching no rent, and ordered f*® 
demolished by fche Municipality* so that 
fche choice is between demolition and 
fresh expenditure or sale : in such a case 
the line between benefit and necessity is 
so slight that the transaction may stand 
and specific performance decreed if tb® 
vendor so desires and sues : N^agindas v. 
Mahomed Yusif (17). In fche present 
case, however, the respondent admits 
that there were no debts or pressure and 
that his object was fco extend fche 
Works business and money-lending, whicb 
he hopes would yield more than the rent- 
By no stretch of language could fcbis 
be called “necessity” in law absolutely 
or necessarily sufficient even to enbit e 
fche respondent to sell : Palaniappa Chetty 
V. Devxsikamony (18) t much 
compel fche appellant fco accept the tit e 
tendered. It is clear that fche title 
imperfect and* that fche appellant 
reasonably apprehend exposure at sub 
sequent uncertain and distant time ® 
litigation and its hazards from the sons 
of fclio respondent. The only means per 
haps of s'-irraountiag the diffionlti* 
namely sanction by the Court of sale d 
the interests of the minors, was never 
ofierel by the respondent. The ap po ^ 

" (T7 )” A. I. nr 1022 Bom. 1-22”= IG Bom.” 312. 

(16) A. I. R. l‘U7 P. C. 33=40 Mad. jOO— ** 
I. A. 147 (P. C.). 
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lanfe was fchus clearly within his rights 
in relusing to complete by reason of the 
imperfect title. 

The appeal must therefore be allowed 
and the judgment of the lower Court set 
aside. There will bo a decree for 
Rs. 5,955-2*8, with interest at 6 per cent 
from the date of suit to payment, made 
up as follows : the amount of the deposit 
of Rs, 5,000, together with charges 
incurred in the transaction. These are 
set forth in para, 7 of the plaint and no 
reasonable exception appears to them, 
except as to the item of interest which 
must be calculated, not at 9 per cent, 
amounting to Rs. 629*8*0 but at 6 per 
cent, from the 3rd November 1916, when 
the deposit was made. Costs in both 
Courts on the respondent. 

D.D. Appenl allowed. 


A, I. R. 1927 Sind 223 (1) 

Kennedy and Tyabti, A. J. Cs, 

Zioutig and others — Accused — Appel- 
lants. 

V. 

Emperor — Oppcjibe Party. 

Criminal Appeal No. 4 of 1926, Deci- 
ded on 27th January 1926, from a judg- 
ment of the Addl. S. J., Hyderabad 
(Sind), D'- 10th November 1925. 

Criminal C., S. A20— Appeal under S. 420 
edn be summarily difimissed under S. 421. 

The practice of the Court, in disnissiag sum- 
marily appeals filed by accused through jailor 
under S. 420, without calling ou the appellant to 
appear is a correct procedure. CP. 223. C. 2] 

Partahrai D. Pa^i'oani — for Appel- 
lants. 

Kennedy. A. J. C. — This is an ap- 
peal by six persons against the deci- 
sion of the Additional Sessions Judge, 
Hyderabad, who sentenced thorn to vari- 
ous terms of rigorous imprisonment under 
Ss. 395, 342, 332 and 323 of the I. P. C. 

This appeal was admitted for regular 
hearing and the papers were called for. 
On these papers being called for, it ap- 
peared that these same persons had 
made an appeal from jail to this Court 
being Criminal Appeal No. L79 of 1925 
^hich was summarily dismissed by this 
Court on 9th Decombor 1925. If that 
was an olTective disposal, then tho i>re- 
flont appeal, now before us, must ho 
dismissed as being incompetent and 
irregular as this matter has already l)eGn 
disposed of by this Court. With regard 
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to the argument that this Court was in 
error in passing its order in No, 179 of 
1925 .there seems to be no substance in 
that argument. The matter of criminal 
appeals is dealt with in Ss, 419, 420 and 
421 of the Criminal P. C. Section 419 
contemplates tho case where an appeal 
is made in person by the appellant or by 
his pleader; and S. 420 contemplates tho 
case where the appellant is in jail and 
makes his petition in appeal through the 
jailor ; and S. 421 provides that on re- 
ceiving the appeal the appellate Court 
shall peruse the petition ; and, if it con- 
siders that there are no suflQciont grounds 
for interfering, it may dismiss the appeal 
summarily, and that is what this Court did 
in Criminal Appeal No. 179 of 1925. But 
it is urged that this action of the Court 
is wrong in view of the proviso to S. 421; 
hut it is clear that this proviso is con- 
fined solely to S. 419, where tho appeal 
is made by the appellant in person or 
through his pleader ; but this appeal 
No. 179 of 1925 was made from the jail 
under S. 420; of course the law did 
not require notice to be given to an ap- 
pellant actually in prison, under S. 420, 
that would be useless. If an appellant 
has a pleader, or is able to appear in 
person, he may be able to give further 
arguments, but if he is in jail and if he 
cannot afiford a pleader, then issuing of 
a notice to him is not necessary because 
he cannot give any further information 
to the Court. It would, therefore, seem 
that tho practice of the Court, in dismiss- 
ing summarily such appeals, when occa- 
sion arises, without calling on the appel- 
lant to appear, is a correct i)rocediire, and 
there was nothing irregular in the order 
of dismissal in Criminal Appeal No. 179 
of 1925. That being sj, wo must hold 
that this appeal is already disposed of in 
Criminal Appeal No. 179 of 1925, and 
cannot rehear the appeal. This appeal 
is. therefore, dismissocl. 

d.d. Appeal dismissed. 


A. I. R 1927 Sind 223 (2) 

Rui*cs.\nd Bilaram andLobo, A. J. Os. 

Firm Chatanmxl Samaiimal — Appli- 
cants. 

V. 

Jl ito Khan — Opponent. 

Civil Revision Ai)plication No. 56 of 
1926, Decided on 21th March 1027. 
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5 ^ Civil P. C., O. 9, Rr. 9 and IB— Party ap- 
pearing later In the day without eujfficient reason 
cannot have ex-parte decree set aside on that 
ground — Civil P. C,, S. 151. 

There is no warrant in the Code to permit 
litigants to absent themselves without rhyme 
or reason from the Court at the time when 
case is called up for hearing, and then, without 
assigning any sufficient cause, to claim the 
restoration of their suit by appearing in Court 
later in the day. O. 9, Rr, 9 and 13, both con- 
template that, when the suit has b^n dis- 
missed for default or has been decreed in the 
absence of party, the party at default can only 
have the decree vacated on showing sufficient 
cause. Neither of these rules makes any excep- 
tion in favour of a party appearing in Court 
on the same day after the case has been dis- 
posed of ex-parte ; A. 1. R. 1924 
1925 Born. 423, Dies, from. [P 224 C 2] 

Except under very special ciroumstan^s 
calling for the application of S. 151, Civil P. C., 
tbe applicant is bjund to make out a sufficient 
cAusd for at tlio proper time • 

A. J. R. 192G Stnd 249, Rel. on, [P 224 C 2] 

Dipchand Chandumal—iov Applicants. 
Srikishandas Lulla — tor Opponent. 
Judgment. — It is clear from the re- 
cord that the plaintiff-applicant has been 
negligent in tha conduct of this suit. It 
was fixed for hearing before the learned 
Judge below on September 2, 1925. He 
failed bo attend on that day and the suit 
was dismissed for default. On September 4 
he applied for restoration of the suit and 
his application was Bxed for hearing on 
December 1, 1925, On that day, though 
the usual time for- attendance in Oourb 
was 12 o’clock, he did nob appear bill 
about 2 p. m. and found that his appli- 
cation for restoration of the suit had 
been dismissed for default. He then put 
in an application for restoration of the 
application for restoration of the suit, 
and all that he stated in that application 
was that he loft Thull, where ho resides 
by the morning train at 5 a. m. and 
arrives at the Jacobabad station at 1-30 
p. m., from where ho drove straight to the 
Court. Ho otforod no explanation as to 
why he did nob leave his village the 
previous day or by an earlier train, if 
any, so as to bo present in Court at the 
proper hour. The learned Judge was, 
therefore, perfectly right in rejecting the 
second application which is now the sub- 
ject-matter of revision. Mr. Dipchand 
has drawn our attention to the obser- 
vations of Macleod, C. J., in Sorahji 
litistomj i V. lianijilal Dcvjibhai (l)i 
which wore repeated by the learned 
Chief .Tustico a year later in Chotalal 


Mohanlal y. Ambalal Hargovan (2) and 

which are to the following effect : 

We have more than once laid it down as a 
rule of practice, to be observed in. the subordi- 
nate Courts, that when a party arrives late 
before the Judge, and finds that his suit or ap- 
plication has been dismissed before his arrival, 
he is entitled to have his suit or applioation 
restored on payment of such oosts as may have 
been incurred by reason of his default by the 
opponents. 

With all due respect we think that 
there is no warrant in the Code to 
permit litigants to absent themselves 
without rhyme or reason from the Court 
at the time when their case is called up 
for hearing, and then, without assigning 
any sufficient cause, to claim the resto- 
ration of their suit by appearing in Courbj 
later in the day. O. 9, Rr. 9 and 13, both 
contemplate that when the suit has been 
dismissed for default, or has been decreed 
in the absence of party, the party at 
default can only have the decree vacated 
on showing sufficient cause. Neither of 
these rules make any exception in favour 
of a party appearing in Court on tho 
same day after the cass has been dis- 
posed of ex“parte. If the course sugges- 
ted by the learned Chief Justice is 
permissible, it will be open to litigants 
to compel the trying Judge not to 
ceed with his case for the ^ greater part 
of the day and to put in his appearance 
in Court a few minutes before the Court 
rises, when it is too late for his case^ to 
be disposed of, thereby securing for 
self an adjournment, on payment 
costs of the day, to the great prejudice 
and annoyance of his opponent and 
waste of public time. The question as 
to the right of a party to have an ex- 
parte decree vacated, or an ex-parte 
dismissal of suit set aside was considered 
by this Court in Ghumalmal v. Secretary 
of State, All India Reporter 1926 Stnd, 
page 249. As pointed out there, except 

under very special circumstances calling 

for the application of S. 151, Civil P. Cm 
the applicant is bound to make out a 
sufficient cause for non-appearance a 
the proper time. With this statemen^ 
of the law we concur. We have 
fore no hesitation in dismissing this 

application with costs. 


D.D. 


Application d ismissed. 


(1) A. I. £{. I'j-.’l lioiii. 3U2 


(2) A. I. R. 1925 Bom. 423. 
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A. I. R. 1927 Sind 225 


RUPCHAND BILARAM AND 

liOBO, A. J. Os. 

Sheioakram Gurdinomal — Applicant. 


V. 

Ghulam Shah — Opposite Party. 

Civ. Rev. Appln. Ko. 70 of 1924, Deci- 
ded on 21sfc February 1927, from the order 
of the Addl. Dist. J., Ilyderabad Sind, 
D/- 28-5-1924, in Suit No. 325 of 1919. 

(fi) Practice — Precedents~~-Sind Sadar Cotirt 
single Judge’s judgments are not binding on 
Judicial Commissioner’ s Court, 

Single Judge iudgments of tbe Slad Sadar 
Court, though entitled to every respeot, are in 
no wav binding on Sind Judicial Comnaissioner e 
Court. tl* 2^ 

(6) Sind JSncurnbered Estates Act, o. 5 
Liability, meaning explained. 

The liability contemplated by the Act is a 
liability which may be valued by the manager 
and its payment provided for in :the liquidatitm 
scheme : Linton v. Linton (1885) 15 Q. 2j. 

D. 239 ; 3 5. L. B. 95 ; 2 S. D, 33 and A. I. B. 
1926 Sind 279, Bel. on. CP 226 C 2] 

(c) Interpretation oj statutes — Act taking 

axvay Jurisdiction must be construed strictly. 

It is a cardinal rule of interpretation that an 
Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be 
construed strictly and it is not to be taken away 
by putting a oonstructiou upon an Act of the 
L/egislaturo to deprive such Courts of its juris* 

diction : 8 W. li. -123 {F.B.). Bel. on. ^ ^ ^ , 

fP 226 C 2 ; P 29.7 C 1] 

(d) Sind Encumbered Estates Act, S. O^Suit 

for sped Jic pcr/oryunficc of contract for ^f 

immovable property not in re’^pect of liability. 

• A suit for specific perforinanco of a cotitr;»ct 
for sale of immovable property is not in ro-p;ct 
of a liability under the Act. and there is nothing 
in the Act to clothe tho manager with the right 
to decide for himself whether be should convoy 
the property or compel tho purchaser to accept 
damages in lieu thereof. CP ^ — < O 1) 

(e) Sind Encumbered Estates Act — Appli’ 
cation for protection under, cannot be made 
when the applicant's property is auctioned by 
Court. 


There is nothing in tho Act to enable tho 
Court to hold that tho legislature over intondod 
to put it in the power of a debtor to oust tho 
jurisdiction of tho Court by applying for pro- 
tection at such a late stage of the proecoding--. 
after tho property had boon .lUctionod, atul there- 
by to croato a ebaos to tho serious prejudice of 
both the aution-purchasor and tho 
creditor. CP ~J 

f) i j)chcift(l C litiKcl for A]‘jpiic*inb. 

Mulchand llazarising — for Oi>r03ito 


Party. 

Ju<l gment. 

this application aro 


The facts ri-o to 

as follows : On 

Anuust’30. 19-'3. tho proporcy of tho 


Opponent was sold in e,\e.;»ition of a inort- 
dccroo p.isso 1 ai^ainst him by the 
sub-CivU Court. Tando. and transferred 

1927 S/2J 


to the Collector of Hyderabad under 
Sch. 3, Civil P. O. for execution. On 
September 29, 1923, the opponent ap- 
plied to the Court under O. 21, R. 90, 
Civil P. O., to set aside the sale. He 
thereafter book protection under tho Sind 
Encumbered Estates Act and obtained an 
order from the Sub-Civil Court staying 
under S. 6 (i) of that Act the application 
filed by him for setting aside the sale 
and all subsequent proceedings in the 
case. Tho judgment creditor has now 
come to us in revision and the only point 
in issue is whether the order of the lower 
Court staying the proceedings was with- 
in tho competence of the Court. 

The operative part of S. 5 (i) which 
provides for interim stay of proceedings 
is as follows : 

5, (l) When the Commissioner (in Sind) has 
directed an inquiry under S. 4, he may. if he 
thinks fit, further direct that, until he dismisses 
tho application or appoints an officer under S. 7, 
sub S. (2), Cl, (c), 

(a) All proceedings then pending in any Civil 
or revenue Court or office in British India, in 
respeot of any of the debts and liabilities to 
which the debtor is subject, or which are 
charged on the whole or any part of his im- 
movable property, shall be stayed, and the 
operation of all p.-ocesses, executions and at- 
tachments then in force for, or iu respect of, 
such dobts and liabilities shall be suspended. 

It is urged on behalf of the opponent 
that so long a^ the Court had not con- 
firmed the sale the mortgaged property 
belonged to him, that the auction held 
by the Collector rendered his property 
subject to a liability to be conveyed ^ bo 
tho anction-piirchasor on tho sale being 
confirmed, and tliat, therefore, the ap- 
plication under O. 21, R. 90, Civil P. O., 
was a proceeding in respect of svjoh lia- 
bility. In tho alternative it is urged 
that this application was an application 
in tho suit instituted by tho plaintiff- 
mortgagee, that the suit, was indubitably 
a proceeding in respect of a debt and 
that tho eU'oct of tlie protection order 
was to provenfc tho whole suit, wliatovor 
stago it may have reached including 
every application made therein, ))oing 
dealt with by tho civil Court. 

In support of tho first contention con- 
sidorablo rolianco has boon placed on tho 
observations of Batty. J. in Molinmed 
Sallch V. ^f<lto (1). roinarks at pago lOiil, 
to tho flVoeb that a contract to sell 
which doo-i nob pa<s tho ownership in 
tho property to fho p' rclri«or wo ild 
morolv croato a Habilitv aiiajnsfc J^luj 

(1) ‘-i fcicl. D.c. bs. 
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vendor and a suit to enforce such liability 
VTOuld be stayed under the Act. 

Apart from the fact that single Judge 
judgments of the old Sind Sader Oourt, 
though entitled to every respect, are in 
no way binding on this Court, the obser- 
vations relied on by the learned Pleader 
are mere obiter dicta- The only point 
before the leaimed Judge in that case was 
whether a suit by the plaiabifif, claiming 
partition of his one ‘third share 'in the 
property jointly owned by him and tlie 
tlebtor was liable to be stayed under the 
Act, and this point was decided in 
favour of the plaintiff. 

It is not seriously disputed that the 
expression “liability” is not usel in the 
Act in its widest sense as moaning res- 
ponsibility, or the state of one who is 
bound in law and justice to do soma- 
thing which may be enforced by action 
irrespective of its having arisen out of 
contract or in tort. It is no doubt true 
that in Chakar Khan v. Hetamal (2), 
Whitworth, J., had taken the view that 
the term “liability” was not a technical 
term and that he saw no logical reason for 
restricting it to mean a partial liability 
and not a liability to surrender land. The 
learned Judge thought that the true test 
in dealing %vith such cases was whether 
the claimant had gob the property in 
suit absolutely or whether he required 
the assistance of the Court to get it. 
This judgment was adversely criticised 
by Batty, J-, in Salleh MoharneeVs case 
(1) and does not, in our opinion, cDrrecbly 
state tliG law. Both Salleh Mahomed's 
case (1), and the very recent case of 
Birokhan v. Malik Salukhan (3), proceed 
on the assumption that the term ‘ lia- 
bility” has a much narrower scope. 

Throughout the Act this term is as- 
sociated with the word “debt” and forms 
part of the expression “debts anl lia- 
bilities.” That expression is in no res- 
pect a now expression. It has been 
used from very early times in Statutes, 
relating to the law of Bankruptcy both 
in England and in India and has re- 
ceived judicial inborpretabion. In Din- 
ton V. Dinton (1), a liability prdveablo 
under the Bankruptcy Act was held to 
be something, the value of which was 
capablo of being estimated in some way 
or the other. 

(2) [ISOO] 2 SjI. 39. 

<:3) A. I. U. VJIQ Sind 270. 

(I) C18S53 15 Q. H. D. 230—51 T^. J. Q- B. 529 

-■=1 Morr.il 179=52 Tj. T. 782. 
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In Sadhuram T indanmal v. Ali Akbar 
Shah (5), Crouch, A. J. C., without ex- 
pressly bolding that a liability under 
the present Act had the same meaning 
as that under the Bankruptcy Statutes 
referred to S. 28 (i), Provincial Insol- 
vency Act as giving some assistance 
in ascertaining the meaning of this 
expression. 

A careful considevatien of the differ- 
ent sections of the Act, however, makes 
it abundantly clear that the expression 
“liability” in the present Act bears the 
samo meaning as given to it in Dinton 
V. Dinton (4). For wa find that in Ss. 3 
(i). 11 (ii), 28 (iiO and 33 (i) the liabilities 
of the debtor are spoken of as “incurred.” 
S. 4 refers to the sufficiency of ‘the pro- 
perty of the debtor to discharge his 
liabilities. S. 15 again refers to the 
powers of the manager to determine the 
liabilities “justly due” to the several 
claimants. S. 17 enjoins him to submit 
a liquidation scheme showing the mode 
in which it is proposed to pay and dis- 
charge such liabilities. And lastly S. 21 
of the Act refers to the power of the 
manager to deal with a mortgage in pos- 
session and a conditional vendee who 
are both bound in law to retransfer the 
property of the debtor on payment to 
them of their respective claims. All 
these sections point to the fact that the 
liability contemplated by the Act is a 
liability which may be valued by the 
manager and its payment provided for in 
the liquidation scheme. 

Now, a vendor who agrees to convey 
his property incurs a two fold liability* 
lie may be compellei to specifically 
form his contract or to pay damages fm* 
breach of contract at the option of the 
purchaser, llig liability to specifically 
perform the contract is hardly one which 
could be valued in money. There is 
nothing in the Act to suggest that a 
protection order has the effect of either 
putting an end to the liability of the 
vendor to convoy the property or to 
clothe the manager with the right to 
decide for himself whether he should 
convey the property or oompel the pur- 
chaser to accept damages in lieu there- 
of. Every purchaser has a right to come 
to the Court and ask for specific perfor- 
mance of his contract and to enforce nis 
right in a Court of law. It is a cardinal 

r ul e ^f interpretation that an Act 

io ri909j 3 S. L B. 95=3 I. O. 900. 
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which the jurisdiction of the ordinary 
vJourts of Judicature is taken away must 
be construed strictly and that 

It is not to ba taken away ‘by patting a con- 
struction upon -an Act of the legislature to 
ieprive such courts oi its jurisdiction. 

Per Sir Barnes Peacock, O. J-, in 
Prosunno Coomar Paul Choiodkry v. 
Koijlash Chimder Paul Chowdhry (6). 

If the legislature intended to deprive 
the purchaser of his right to sue 
for specihe performance or to clothe 
the manager with the powers of 
the Court it would have said 


so. If it is still open to a purchaser to 
enforce specific performance of his con* 
tract, in a law Court ; ipso facto neither 
the interim stay order under S. 5 nor 
the final stay order under S. 9 is a bar 
to the Court proceeding with such a 
claim. 

We are, therefore, of the opinion that 
there is no warrant in the Act for the 


• observations of Batty, J., relied on by 
iohe learned pleader, and that a suit for 
Specific performance of a contract for 
pale of immovable property is not in 
respect of a liability under the Act. 


The case of a purchaser at a Court 
auction stands even on a better footing. 


A Court auction is nob a voluntary con- 
tract between the vendor and the vendee 
which may be broken at the will of 
either party. It is held in pursuance of 
statutory i^ovvors and may be sot aside 
only on certain conditions. If those 
conditions do nob exist or are nob otlier- 
wise availed of the sale must be con- 
firmed. The express jurisdiction vested 
in the Court by the Co<lo of Civil Pro- 
cedure to adjudicate on those conditiotis 
has in no way l>oon controlled by the 
Act and no provision has Ijoen made to 
indicate what should bo tlono in the 
event of the debtor taking protection 
under the Act. The anomalous results 
which would follow froju an order stav- 
ing the application to set aside a sale 
are best illustrated by the |)rosorib case. 
Tlio price roalizo«l at the auction is in 
excess of the mortgage claim. The auc- 
tiou'iuirchasor cannot get back his pur- 
chase money from the Court as in the 
first place the proaoedings have been 
stayed and the money cannot bo paid, 
and in tlio next place ho is not willing to 
forgo his hari^ai n : am i ther e is no pr’O* 


(rjj S \V. R. = r. H. Sup. 
(F. FJ. 


vision in the Act to provide for the pur- 
chase-money being paid over either to 
the purchaser, the creditor, the debtor, 
or the manager, and on what terms. 
The judgment-creditor primarily looks 
to the money in Court for payment of 
his claim and unless the sale is either 
confirmed or set aside, it id doubtful if 
he can either prove his claim before the 
manager or be included in the liquida- 
tion scheme unless he gives up his claim 
on the sale-proceeds. He cannot give up 
bis claim to the money unless the sale 
is set aside; and the only authority 
competent to set aside the sale is the 
Court. 

We can find nothing in the Act to 
enable us to hold that the Legislature 
ever intended to put it in the power of 
a debtor to oust the jurisdiction of the 
Court by applying for protection at such 
a late stage of the proceedings, after his 
property had been anctioned and there- 
by to create a chaos to the serious pre- 
judice of both the auction-purchaser and 
the judgment-creditor. 

There is less substance in the alterna- 
tive contention. The proceedings to'seb 
aside the sale have no doubt arisen out 
of a claim for the debt due to the ap- 
plicant, but it is not in respect of the 
debtor, nor is it in respect of a liability 
which may 1)0 valued in money. The 
opponent’s property is liable to be con- 
voyed to the auction-purchaser unless 
the sale is set aside. On the one hand 
the liability to convoy property cannot 
bo valued. On the other hand, if the 
sale is sot aside, there is no liability 
whatsoever of the debtor to tlio auction- 
purchaser though there wovild in that 
case bo a liability on his part to pay to 
tho judgment-creditor the amount due 
\jndor tho decree, and so far as that 
liability goes, it wo)ild be open to him 
to apply for stay of the iiroceedings. 

Wo think, therefore, that the order of 
tho learned Judge below staying the 
hearing of the application for sotting 
aside tho sale was without jurisdiction. 
NVe a:jcor<iingly sot it aside and direct 
him to proc'ood with tho same. Costs to 
bo costs in tho cause. 

After this judgment was pronounced 
Mr. Dipcliand drew our attention to tho 
note made by tho learned Judge l)olow 
which api)oar.s at p. « of the papoi-hook 
and is as follows : 
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The defendant gives up the objections to the 
sale and does not wish to have the witnesses 
examined. Postponed for hearing only on the 
law point on 1st May 1924. 

The learned pleader bas contended 
that as the defendant gave up his objec- 
tions to the sale he cannot now bo per- 
mitted to revive his application. We, 
however, think that the object with 
•which this note was made was that as 
the defendant considered that he was 
entitled to a stay of the proceedings 
under S. 5 (i) of the Act, there was no 
occasion for the Court to go into the 
question of fact. Wo do not think that 
it was ever intended by either party or 
by the Judge that in the event of the 
Court holding that it had jurisdiction bo 
investigate into the question of the vali- 
dity of the sale, the defendant would 
nob be permitted to revive his applica- 
tion and bo lead evidence thereon. We, 
therefore, order that the learned Judge 
below should take back the application 
•under O. 21, R. 90, Civil R- C., on the 
record and deal with it according to law. 

R.D. Order set aside. 


A. I. R. 1927 Sind 228 

PeRCIVATj, J. C., and Rupchand 
Bcdar.am, A.J.G. 

hachiram and others — Applicants. 

V. 

Mt. Almi and others — Opponents — 
Respondents. 

Misc. Civil Appeal No. 32 of 1925, and 
Revision Applications Nos. 53 and 81 of 
1925, Decided on 21th November 1926, 
from the various orders of the 1st Cl. 
Sub*J. Shikarpur. 

(а) Civil P. C., O. 9. R. 3— Date jixed for 
hearing of application in the suit — Whole suit 
cannot be disfntssed. 

Where on tha d;vy fixed for bearing of an 
application made in the suit, no party appears, 
the whole suit cannot be dismissed. ^ At the 
inoft, tho application can be dismissed for 

default. CP 229 C 2] 

(б) Civil P. C.. O. 9. R. 0 ^Pleader sitting in 
adjoining Court -room but not hearing call 
Rcstoraiion should be ordered, 

Wbat is sufficient cause for non-appearance 
must depond on tho facts of each case. Where 
tho pleader had not loft the preomots of the 
Court and w.as actually sitting in tha adjoining 
Court-rooTi and he did not appear as he did 
not hear the call but soon after he appeared and 
applied for restoration. 

Held : that there was sufficient cause for 
restoration : 13 12, Disi. fP 229 C 2] 


Mt. AijMI 

Pahlajsing B. Advani — for Applicants. 

J, B. Bhojwani — for Respondents. 

Judgment. — The facts giving rise to 
these three matters are somewhat as 
follows : 

Lachiram the appellant and two other 
banias, Sugnomal and Rochamal, joined 
together as co-plaintiffs with one Almi 
and instituted a suit for partition of 
property against the relatives of Almi. 
In the plaint it was stated that Almi 
was entitled to 39/108 share in the pro- 
perty by right of inheritance and that 
out of her share she had by a deed, dated 
tho 26th February 1921, sold ^rd share 
therein to the bania plaintiffs and by e 
deed, dated 9th of March 1921, she had 
granted to them a lease in their favour 
of the remaining 2/3rds. The claim of 
the plaintiffs was resisted on several 
grounds. Rut after tho evidence on 
both sides was recorded and the case 
fixed for arguments, Almi and her 
Mahomedan relatives arrived at a com- 
promise and put in a petition to the 
Court dated 20bli of November 1924, 
agreeing to give to Almi her proper share 
according to Mahomedan Law. They 
appeared before the Court and admitted 
the compromise on that very day. The 
bania plaintiffs were not present at that 
time. Up to that stage all the plaintiffs 
were represented by . Mr. Kisbendas, 
Pleader. On llfch of December 1924, / 
an application was put in on behalf of 
Almi by another pleader named Mr. 
Parsram a<=«king the Court to refuse to 
give the share of tho plaintiffs 2 to 
4 to them and to strike out their names 
from the record as co-plaintiffs. This 
was objected to by the bania plaintiffs 
inter alia on tho ground that the appli' 
cation was not entertainable as the 
parties had closed their case. 

The learned Judge Mr. Bijasing, who 
was then presiding over the Court of the 
first instance on the one hand called 
upon the pleader for Almi to satisfy hiin 

that Almi ’s a pplicabion was entertainable 
and on tha other ordered a notice to 
issue of tho objections filed by the bania 
plaintiff to Mr. Parsram the new pleader 
of Almi. Mr. Rishandas who was^ thus 
in a difficult position having originally 
appeared for all tho plaintiffs who had 
quarrelled between themselves then put 
in an application on the 3rd of February 
1925, asking that his power be cancell^. 
Almi readily consented to ib and as tho 
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i)ania plaintiffs were not present in 
Court a notice was issued to theca retur* 
nable on the 25th of February. This 
notice, however, was returned unserved 
and as unfortunately the learned Judge 
Mr. Bijasing died the matters had to be 
put off for some time till a new Judge 
took over charge. The different applica- 
tions which were made by the parties 
were fixed for disposal before the Court 
■on the 25th of February 1925. On that 
date no party whatsoever appeared and 
the learned Judge passed an order dis- 
missing the suit for default of both 
parties. 

An application was then made on 
behalf of the bania plaintiffs for restora- 
tion of the suit. This application was 
fixed for hearing on the 20th of April 
1925, and on that day when the matter 
was called up Mr, Vishendas, pleader, 
who then represented the bania plaintiffs 
was actually within the precincts of the 
Court bub sitting or attending to some 
other work in the Court of the Joint 
Sub-Judge and according to his version 
he did not hear his name being called 
out and so did not respond to the call at 
•once. His application for restoration of 
the suit was dismissed for default. 
Within a few minutes of the order of 
dismissal and as soon as he was informed 
of the order of dismissal »he appeared in 
Court to explain his alisence and put in 
a regular application for the order dis- 
missing his application for restoration 
of the suit being vacated. But this 
application was dismissed on the ground 
that no sufficient cause had been shown 
for his non-appearance wimn his name 
was called out. 

It also appears that a receiver had 
been appointed in the suit and alter the 
dismissal of the suit for default of both 
parties tlie learned .Judge ordered tlio 
receiver to hand over the projiorty to 
plaintiff 1 . that is, Almi and to ^ the 
defendants her relatives who all claimed 
to have inlierited the property from the 
original owner. The dilToront orders 
passed by the learned Judge are now the 
subject-matter of the appeal and revision 
applications now before us, llovision 
Application No. 53 of 1925 is against the 
order passed by the learned Judge on the 
25bb February 192.J. dismissing the suit. 
This is really the main application and 
may be considered first. Wo have care- 
fully looked into the diary of the case 


and we find no mention in it that the 
whole suit was fixed for hearing on the 
25th February, The arguments in the 
case could not be heard till the divei'se 
applications made by the parties were 
disposed of and it was only these appli- 
cations which were to be brought up 
for consideration on that day. We 
think, therefore, that the learned Judge 
was clearly in error in dismissing the 
whole suit for default. Mr. Kishendas’s 
application was not even ripe for hearing 
and all that the learned Judge could at 
the most do on that day was to dismiss 
the applications of the plaintiffs inter se 
and to fix a date for hearing the suit. 
Under the circumstances his order of 
dismissal cannot be maintained and we 
set it aside. 

It is, therefore, hardly necessary for 
us to discuss at considerable length the 
different applications filed by the bunia 
plaintiffs against the subsequent orders 
passed by the learned Judge. It is 
sufi&oient for us to observe that the 
learned Judge was in error in dismissing 
the application filed by Mr, Vishendas 
for sotting aside the ex-parte dismissal 
of his application for restoration of the 
suit. 

Now what is sufficient cause for non- 
appearance must necessarily depend on 
the facts of each case. The facts of the 
I^resent case are distinguishable from 
those in Manilol Dhunji v Gnlam 
Ilusein Vazeer (1). Mr. Vishendas bad 
not left tho precincts of the Court and 
was actually sitting in the adjoining 
Court*room and if what ho states is 
true that he did not hoar the call then 
in our opinion, there was sufficient cause, 
for liis nou-appearance within the 
moaning of tho rule. The learned Judge 
had no ground for holding that tho state- 
ment of Mr. Vishendas was nob true and 
we think that he was in error in refusing 
his application. 

We also think that the order of tho 
learned Judge requiring tho recoivor to 
band over tbo property to Almi and the 
dofondants to the exclusion of tbo bania 
plaintiff.s was equally bad. The applica- 
tion of Almi that tho bania plaintiffs 
could not gob tboir share in tlio suit liad 
nob been disposed of on tbo merits. 
Almi was only a co-plaintitT in tbo suit 
and according to her own admission in 
the plaint tbo bania ul alntilTs wore not 
(l) [ISH'JJ l^riiom. 1 - 2 . 
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Only co-owneraof tho property but lessees 
of all her interests therein and, therefore 
if the receiver was ordered to band over 
possession to the parties the bania plaint* 
iffs should not have been excluded. 

Wo accordingly allow Miscellaneous 
Appeal No. 32 of 1925 and Revision 
Applications Nog. 53 and 81 of 1925 with 
costs. Costs to be borne by Almi as it 
was really on behalf of her that the 
restoration of the suit was opposed in 
the lower Court. We direct the learned 
Judge to take back the case on his file 
and dispose of the case, as also the appli- 
cation filed in the case ‘by Almi and by 
Mr. Kishendas and tho objections filed 
by the bania plaintiEfs to tho application 
of Almi, according to law. 

G.B. Appeal and petitio}is allowed. 


A. I. R. 1927 Sind 230 

Rupchand BtB\RAM, A. J. C. 

Punjab National Bink Ltd., Karachi — 
Plaintiffs. 

V. 

yioosaji Tatferji a id anothet — Defen- 
dants. 

Original Civil Suit No. 929 of 1925, 
Decided on 4bh March 1927. 

(a) Civil P. C., O. -lO, i?. 1 — Pcceiver can be 
appointed in mortgage 

Court bas power to appoint a receiver in all 
mortgage suits when it finds just aud convenient 
to do so. [P 231 G 23 

Tho law docs not contemplate that a mort- 
gagor is entitled to retain possession of the 
mortgaged propert 3 ' till sale. All that it pro- 
vides is that a certain fixed tima should be 
allowed by the Court 'to the mortgagor to ar- 
ratigo for p.iynient of the decretal amount before 
his property is sold and thereby irretrievably lost 
to him : 14 Tiom. 131 ; 7 C. W , N. 452 ; 13 

C. L. J. 495 ; 29 M. T., J, 457 and 47 Cal. 418, 
Rtl. on. ; 4 3 J. C. 53 3, Disa. from. 

[P 230 C 2 ; P 231 C 1] 
(6) Civil r. C.. O. 40, i7. 1 — Mortgage suits — • 
'Thai sale- proceeds xoilt be insufficient to dis- 
charge the incumbrance Is sufficient grotind. 

That tho sum for which tho mortgaged lands 
will bo sold will bo iiisulliciont to pay the eii- 
cumbra>ices or charges tbcreou is a sufficient 
ground for appointment of receiver. CPJ231 C 13 

Lipchand Chandumal — for Plaintiffs . 

Katehchand ^As$uda7fial for Dofen- 

danfcs. 

Order. — This is an application for 
appointment of a receiver in a suit based 
on an equitable mortgage which has 
terminated in the usual preliminary 


decree for sale of the mortgaged pro 
perfcy. The amount payable by the 
defendants on the date fixed for redemc*^ 
tion is Rs. 79,166-12-0. The ground on 
which the application is made is that 
the present market value of the property 
IS about Rs. 65,000 and the tendency of 
the land market is on the decline. It 
will take over six months before the 
property is brought to sale and in the 
meantime the defendants continue to 
enjoy rent, which is substantial, to the 
prejudice of the plaintiffs. 

It is clear from the afiidavit of Nathu- 
mal broker filed on behalf of the defen- 
dants that the present value of "the 
mortgaged property is below the decretal 
amount. He has valued it at between 
Rs. 70.000 and Rs. 75,000 probably it is 
much less. The rent of the property is 
said to bo not less than Rs. 500 a month 
and tlie rent for the period which is 
likely to elapse between this date and 
the sale is fairly substantial. The defen- 
dant is nob in a position and has declined 
to give security to duly 'account for the 
rent which will accrue due after 
this date. It is contended on his behalf 
that O. 40, R. 1, Civil P. C., has no appli" 
cation to mortgage suits or decrees and 
reliance has been placed on tho ruling of 
the Allahabad High Court in Qohind 
Ram V, Jawala Pershad (1) where one 
of the grounds on which their Bordships 
interfered with tho appointment of a 
receiver appears to be that Cl. (ii) of 

O. 40, R. 1 , Civil P. C. prevented the 
Court from removing from the possession 
or custody of the property any person 
whom any party to tho suit had no pre- 
sent right to remove and that as in the 
case of a suit on a mortgage the mort- 
gagor was entitled to remain in posses- 
sion of the mortgaged property until 
such time ag that property bad been 
brought to sale, O. 40, R. 1. Civil P. O. 
had no application. 

^^ith all tespect I am unable to accepfe 
view that Gi. (ii) of O. 40, R. 1, 'Civil 

P. C., limits in any way tho powers of 
the Court to i*emove from possession or 
custody a person who is a party to the 
suit, Ifc only aimg at preserving • in 
status quo the rights of persons who are, 
nob parties to tlie suit. I am equally nu* 
able to accede to the proposition that a 
mortgagor as entitled to retain possag- 
sjoD of the mortgaged nroperty till sale. 

(1; C1918J 43 I. C. 533, 
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Tn my opinion all fchafc the law provides 
is that a certain fixed time should be 
allowed by the Oourt to the mortgagor 
to arrange for payment of the decretal 
amount before his property is sold and 
thereby irretrievably lost to him. It 
does not follosv therefrom that the 
Court may not either before or after the 
preliminary decree appoint a receiver 
to preserve and make available for pay* 
ment to the mortgagee in satisfaction of 
the mortgage debt such rents as might 
accrue due till the property is sold. On 
a proper case being made out the Courts 
both here and in England have ’appoint- 
ed receivers in mortgage suits : See Tai- 
kissondas Ga^gadas v. Zenahai (2) ; 
Ghanashyavi Misser v. Gobinda Moni 
Dasi (3) ; M^eatherall v. Eastern Mort- 
aga & Agency Co. (4) ; Eastern Mortgage 
<fe Agency Co, v. Fakh-^nd-din (5 ); Venkata 
Rajagopala Surya Row v. Bxsavi Reddy 
(6) and Rameshwar Singh v. Chnni Lai 
Sfiah (7). One of the grounds which 
has been generally accepted as good 
ground for appointment of a receiver 
is said in Herbert v. Greene (S) to be the 
apprehension 

that tho sutii for which the lands will be sold 
wilt l>3 insuthcient to pay tho uucunibrauces or 
ch.irges thereon. 

Tliat apprehension is amply proved to 
exist in tho present case. 

I may further observe that the present 
suit is nob based on a simple tnortgago 
as defined by S. of tho Transfer of 
Property Act, hub is on an equitable 
mortgage created by deposit of titlo'deeds 
wliicii is a creature of the English 
Courts of Gfiuity and governed by prin* 
ciplos of English Law. These mortgages 
ware in force in Ivarachi long prioj' to 
lt>OS when certain sections of tho Trans- 
fer of Pi'i^porty .Vet wore for tho first 
time extended to Sind- The roinodios 
afforded bo an equitiblo mortgagee cor- 
respond as nearly as possible to those 
which are available to a legal mortgagee 
under the English Liasv, and, therefore, 
the question of the alleged right, if any 
of a mortgagor under a simple mortgage 


( 2 ) 

(31 

(4. 

(■>) 

iG) 

(7) 

( 3 ) 


'1-=.‘I0) 14 Biin. 431. 

1003J 7 C. W. X. J?52. 

1011 ] 13 c. r.. j. 40.5-^) r. c os5. 

1012 ] 17 C. w. N. 10 = 17 I. C. 810 . 
1011] 20 M. Tj. .T. 477 -1 
■3 I. O. 987-=' 1014) SI. W 
10201 47 C.il. 413 
j. T.. .r. 835. 

13-34] :J Ir. Ch. Itsp. 270. 


M. T>. W. 785 = 

N. 771. 
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to retain possession of -the property till 
sale thereof in execution proceedings 
does not arise- I, however, propose tof 
base my decision on the broader groundj 
that the Court has power to appoint a; 
receiver in all mortgage suits when it| 
finds just and convenient to do so. 

I therefore appoint the official as- 
signee as receiver of the mortgaged pro- 
perty with powers to manage the pro- 
perty and to collect its rents ; and, if 
necessary, to institute suits against 
tenants for ejectment and rent. 

G.B. Application alloxoed. 
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Percival, J. C., and Aston, A. J. O. 

Manilal — Applicant. 

V. 

Kamberali — Opponent. 

Criminal Revision Application No. 52 
of 1927, Decided on 25bh March 1927, 
from an Order of the Addl. City Mag.* 
Karachi. 

Crlitiinai P. C.. S. 430 — Charge framed and 
only defence remaining to be heard — High Court 
xcill not interfere. 

It is o:ilv ill Very exceptional instances that 
tho High Court will iutorfere in revision with 
the action cf a -Subordinate Court in respect of 
any pending case, and especially when such sc 
case has reached the, stage whore a charge has 
boon drawn up and only the defence of tho 
accu.-sed roiniins to be hoard : 2G Cal. 7SG, Poll., 

8 S. L. Ji. 113. Dis\ IT 232 C Ij 

Rewachand Vassaxiynal — for Appli- 
cants. 

Motirain Idanmal — for Ojiponent. 

T. C. Elphi aslon — for the Crown. 

Percival. J. C. — is is a revision 

application by Manilal V'yas, in which 
he a^ks this Court to set aside tho order 
of the Additional City Magistrate. Kara- 
chi, in which lie has framed a mhargo 
against the applicant for an offence of 
defamation undor S. 500, I. P. C., in 
respect of certain remarks made by him 
in a trmnicipal mooting against Kaiu- 
horali. an Assistant Engineer of tho 
Karachi Municipality. 

We have hoard Mr. Rewachand on 
behalf of the applicant, Mr. Motiram, on 
behalf of tho opponent and Mr. Elphins- 
ton for tlio Crown. 

We have found it necessary to go into 
tho facts to a certain extent ; hut it seems 



232 


Ghazi V. Emperor 


to me that the main question arising in 
this case is whether, at this stage of the 
proceedings, the Court should interfere, 
whatever view we may take of the facts 
of the case. It has been laid down in 
Jagat Chandra Mozumdar v. Queen-Em- 
press (l) that 

it is only in very e:£ceptional instanoes that 
the High Court .... will interfere in revision 
with the action of a subordinate Court in respect 
of any pending ease, and especially when such 
a case has reached the stage where a charge has 
been drawn up and only the defence of the 
accused remains to be heard. 

With 'these remarks I entirely agree; 
and it appears to me that an undue 
number of applications are made to this 
Court while cases are still proceeding. 
No doubt this Court has power to inter- 
fere in revision at any stage of a case 
before a Subordinate Court. But, to my 
mind, it is not at all satisfactory that 
this Court should interfere while a case 
is ijrocoeding, unless there are very 
exceptional circumstances requiring the 
Court 80 to interfere. 

I do not think it desirable to express 
any opinion regarding the merits of this 
particular case, because one is apt to 
express an opinion wliich may influence 
the trying Magistrate one way or the 
other, without having all the facts before 
this Court. As pointed out by Mr. 
Motiram, the effect of going into the 
question at this stage, that is to say after 
the charge has been franoed, but before 
the Magistrate has disposed of the case, 
means, in effect, that this Court goes into 
a case twice over ; and to that extent the 
applicant obtains two -rights of appeal 
instead of one. Moreover this Court is 
obliged to give an opinion before the 
Magistrate has recorded his judgment on 
the case, lleforence has been made on 
behalf of the api^licanb, to Murlidhar 
Jeradass v. Naraijandas (2). But even 
in that case, the Additional Judicial Com- 
niissionor, Mr. Crouch, observed that he 
would have been unwilling to quash the 
proceeding on the ground merely that 
it was nob shown that the accused had 
committed any offence. The Court inter- 
fered in that case on account of certain 
very special circumstances. For these 
roasoiis C am of opinion that this Court 
should not encourage applications of this 

chuructor. 

^ riw"yaT^Cai7~78G=s o. w. n. luii 

(2) [19151 R S. L. H. 143=27 I. C. L05=1G 
Cr. I . J. 111. 
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Without, therefore, expressing any 
opinion, one way or the other, on the- 
merits of the case, and in accordance- 
with the remarks made in Jagat Chandra 
Mozumdar v. Queen-Empress (1), I would 
dismiss the application on the ground 
that this Court should not interfere at 
this stage. 

Aston, A. J, C. — I concur in the view 
taken by the learned Judicial Commis- 
sioner. It seems to me that the words 
used by the applicant in this case are 
certainly capable of being construed as a 
suggestion that the opponent was dis- 
honest. Whether the language came 
within the exceptions to the offence of 
defamation in the Indian Penal Code 
is a question of fact, and that question 
depends very largely on the question 
whether the words were uttered in good 
faith. It seems to me that somewhat- 
intricate questions are involved in the 
question whether the utterance in this 
case was an utterance made with due 
care and caution, and I do not think 
that the circumstances of the present 
case are so exceptional that this Court 
should interfere in the exercise of its 
revisional jurisdiction at this stage. 

B.K. Application rejected. 
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Percival, j, C. and Loro. A. J. O. 

Ghazi — Accused — Appellant. 

v. 

Emperor — Respondent. 

Cr. A. No. 155 of 1926, Decided on 
22nd April 1927, against an order of the 
Sessions Judge, L»arkana, D/- 11th 
October 1926. 

Penal Code. Ss. 304, 299 and 300 — Murder 
and culpable homicide not amounting to murder 
— Disttyictlon — Accused intending to cause injury 
likely to cause death — Punishment should be 
under Part I of S. 304. 

If the act of the accused falls within either of 
the Cls. 1 , 2 and 3, S. 300 but is covered by any 
of the five Exceptions it will be punishable under 
the first part of S. 304 ; and if the act falls 
within Cl. 4, S. 300 but is covered by any of the 
Exceptions it will be punishable under the second 
p.-irt of S. 304 : (1887) 32 P. It. 1887 Gr.FoU, 

(187G) 1 Bom. 352, Ref. 

Whore there is an intention on the part of the 
accused to cause some injury which injury is 
likely to cause death the case comes within the 
middle part of S. 299 and corresponds with the 
third part and not the fourth part ^^^ 233 ^ 2 ] 

Partah liai D, Eunwani — for Appel- 
lant, 

Parsram Tolaram — for Respondent. 
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Lobo, A. J. C. — ‘The appellant Ghazi, to the conclusion that the appellant Ga^i 
son oi Shahdad was tried along with one to whom the blow above referred to is 
lialoo, son of Kamerali, by the learned clearly traced on the evidence, was ex- 
Sessions Judge of Larkana for the offence ercising his right of private defence but 
of culpable homicide not amounting to that he exceeded that right in dealing a 
murder by causing the death of Kouro on savage and formidable blow to the de- 
2Ls6 January 1926. The learned Ses- ceased in a reckless manner. His con- 
sions Judge acquitted Ijaloo and convicted viction and sentence are based on the 
the appellant under S. 301, Fart 2, I. finding that the appellant was exercising 
P. G., and indicted upen him a sentence his right of private defence but exceeded 
of two years’ rigorous imprisonment, it. - 

Against this conviction and sentence the The whole argument of the learned 
appellant has come on appeal. pleader who appears for the appellant is 

The prosecution story briefly is that on that accepting the finding of the learned 
the day in question two bullocks belong- Sessions Judge the appellant is entitled 
ing to the deceased Kouro and one to an acquittal because in the circum- 
Ranjho, Jamalis by caste, had strayed into stances of the case and in the position 
the cultivation of the appellant, a barber the appellant and his companion found 
by caste. The bullocks were detained by themselves, it cannot reasonably be said 
the appellant and bis people. On the that the appellant exceeded his right of 
afternoon of that day appellant and Laloo private defence in striking deceased the 
passed through the field of one Begum, blow which proved fatal, 
an old Jamali woman, armed with biauos I have gone carefully through the evi- 
or forked sticks and using abusive and dence in this case and feel that I am 
threatening language towards the Jama- unable to accept the position that the 
lis. Begum interposed and asked them appellant was exercising his right of 
to desist from abusing as it might lead to iJrivafca defence or that this was a case 
bloodshed. Thereupon the appellant iri which the right of private defence 
struck the old woman Begum with his could be exercised. I have come to the 
biano causing an injury. On her cries conclusion on a consideration of the evi- 
the deceased Kouro and his companion dence and the circumstances in the case 
Ranjho who were working in their own that tlie appellant and his companion 
adjoining field came running up to where were clearly aggressors. 

Begum was and finding that she had been They had seized the cattle of the 
assaulted called out to the appellant and Jamalis becuso damage had been caused 
his companion that they should not to their cultivation. They were not 
strike a defenceless woman but if they content with this, but proceeded armed 
were men they should fight with them. with bianos and breathing threats of 
The appellant and his companion readily vengeance in the direction of the field of 
o.ccGiitod tho challenge. A fight ensued the deceased and his companion Ranjho. 
in tho course of which tho deceased was This is clear from tho evidence of Bogum 
struclc a violent blow on the licad which who says that tho appellant and his com- 
caused his doatli. panion woro running tlirough her field 

Tho Gvidenco for tho prosocution breathing fcliroats of vongonco and armed 
consists inainly of four cyowitnossos r with bianos. Tliab IJogum correctly sizod 
Begum, Ranjho, Suinar and !Nahu tho situation is clear from thofact that sho 
tho lattor tsvo arc cultivators who remonstrated with fchoso mon and called 
were ^v'orking in a hold nearby tho upon them in tho name of tho Koran to 
scuno of tho olt'onco, Nabu l>cing tho son desist from what sho found they woro 
of the old woman Begum. preparing to do. Tliat tho appellant 

The medical ovidonco shows that tho and his companion woro honb upon ro- 
doath of tho dccoasod Kouro was due bo vengo is clear from tho fact that instead 
an injury on tho loft parietal region 2^" of desisting as requosted by tho woman 
in longbli and deep to tho bono, that tho Bogum they assaulted hor with a stick 
interior injury resulting from this blow causing hor an injury. It was tlii.s that 
was a fracturo of tlio skull .‘J-j" in length. attracted tho attontion of the deceased 
After discussing tlio evidence of tho Kouro and his companion wlio very 
prosecution including tho medical ovi- naturally said to the aj^pollant and hi.s 
donee the learned Sessions Judge came companion that if they wore mon they 
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would fight them and not with a dofence- 
I 099 woman. That the appellant and 
his companion had really coma up for a 
fight is clear again from the fact that 
they very readily accepted the challenge 
held out to them and it is clear from the 
evidence that it was the appellant Ghazi 
who struck the first blow. It was per- 
haps not a very serious blow as it left 
no mark on the deceased Koui’o. But 
all fcHe circumstances referred to above 
clearly show that the appellant and his 
companion came armed to fight, that they 
assaulted the old woman Begum and that 
they struck the first blow in the fight 
which ultimately resulted in the death 
of tbo deceased. 

I feel no doubt on the evidence and 
the circumstance that the appellant and 
his companion were the aggressors. Be- 
ing the aggressors the appellant cannot 
claim the right of private defence and 
must be held responsible for the injury 
which caused the death of the deceased 
Kouro and which has bean traced to and 
is practically admitted bo have been 
caused by the appellant. I would, there- 
fore, confirm the conviction of the appel- 
lant under S. 304, I. P. G. 

The learned Sessions Judge in the 
view that he book of the case considered 
that a sentence of two years rigorous 
imprisonment was sufficiently deterrent. 
I am nob inclined bo disturb the sen- 
tence passed by the learned Sessions 
Judge considering the fact that the ap- 
pellant had a certain amount of provoca- 
tion and that the deceased Kouro used 
a lorh in the fight and caused consider- 
able injuries to Laloo an old man of 60 
years of age, the companion of the appel- 
lant. I would, therefore, confirm the 
conviction and sentence of the appellant 
and dismiss this appeal. 

Percival, J. C. — I wish bo say a few 

words on a legal point which I noticed 
in this case and have noticed in other 
cases too. 

In this case the accused was charged 
under S. 301, Part 2 and has been found 
gtiilty by the learned Sessions Judge 
under that same S. 304, Part 2 and we 
do not interfere witVi that conviction, as 
there is no need to do so. But at the 
same time I should like bo note that it 
appears to me, properly speaking to be a 
case falling under S. 304, Part 1. It has 
boon laid down in the case of HcivhcLtulld 


V, E7np7'ess (1) that if the act of the 
accused falls within either of the 
Gls. 1, 2 and 3,.S. 300, but is covered by 
any of the five exceptions it will be 
punishable under the first part of S. 304, 
and that if the act falls within Cl. 4, 
S. 300, bub is covered by any of the ex- 
ceptions it will be punishable under the 
second part of S. 304. This, I think, is 
the right distinction between the two 
parts of S. 304. The main differences 
between culpable homicide nob amount- 
ing to murder and murder have been 
brought out very clearly in the old case 
of V. Govinda (2). It is there point- 

ed out that knowledge that the act is 
likely to cause death in S. 299 corres- 
ponds with the fourth part of S. 300. 
If one reads S. 304 with this case Reg 
V. Govinda (2), it is clear that the know- 
ledge that the act is likely to cause death 
refers to the last part of S. 299 and the 
the fourth part of S 300. That is to 
say, it refers to cases such as are men* 
tioned in Reg v. Govinda (2), namely 
furious driving, firing at a mark near a 
public road, etc. In such cases there is, 
no intention to causa any bodily injury ; 
it is only likely that death may be caus- 
ed. In this particular case there was 
intention on the part of the accused to 
cause some injury which injury was 
likely to cause death. It is a case, there- 
fore, such as is described in the middle 
part of S. 299 and corresponds with the 
third part, nob the fourth part of S. 300. 

For these reasons, in my opinion, this 
case falls under the first part of S. 304 
rathar than under the second part of 
that section. 

a.ji, Appeal dismissed. 

n US87J 32 P. R. 1887 G~t. 

•2) [1876] 1 Bom. 342. 
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Kctpchand Bilaram and Bobo, A.J.Gs. 

N a7idiram Tah ilraTn — Appellant. 

V. 

Motiram. Pessiimal — Respondent. 

F. A. No. 14 of 1926, Decided on 22na 
March 1927, from the judgment of th® 
IsS Gl. Sub-Judgo, Hyderabad Sind, D/- 
18bb January 1926. 

(a) yVlll — Construction — Reference to expres' 
sions In similar lOitls is undesSrattle. 

To construe one will by reference * 

sioQS of more or less doubtful impor® 
found in other wills is au unprofitable exeroise. 

^l. I. R. 1922 P, C. 311 and 23 Cal. 663 (P. O.j 
roll. ^ 
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(6) Hindu Law — Will — Condition by testator 
as to devolution of estate on legatee's dying in- 
testate is void. 

Any ooaditions imposed by the testator as to 
thQ mode in whieli the estats whicli had become 
the absolute property of the legatee should de- 
volve oa the legitee dying intestate is repugnant 
to the grant and as sush void according to 

Hindu law. ^ 

(c) Will— Testator disinheriting a person — 
SncH persork is not debarred from inheriting the 

legatees. j. • x. ^ 

Where by a will the testator has disinherited 

a person expressly, such person is not prevented 
from inberiting the testator’s property, not as 
heir to the testator but as heir to the legatees to 
wbom an absolute estate is conforrtide tP 236 O 1 J 

Dipchand Chandumal — for Appellant. 

Dingomal Narain Sing for Respon* 

denfe. , « . . 

Judgment. — The suit out of which 
this appeal arises concerns the will of 
one Tahilram. a Hindu inhabitant of 
Hyderabad who died in 1915. At the 
time of his death he left the following 
near relatives : 

Tahiltam=Devibai widow. 


1 1 

Nandiram Chuhermal. 

defendant. 


PessunQal=Jainnabai 


Jethomal. 


I I 

Motiram Yonsimal . 

plaintiff. 

He possessed two houses and one kar- 
khana or business which he carried on 
in partnership with strangers. Ohuher 
mal was separata from him and Motiram 
was not in his good books. The bequests 
wore in favour of his wife and the other 
relatives and Motiram was expressly 
disinherited by him. By para. 1 of his 
will ho declared that so long as he was 
alive ho would bo the master of all his 
property, that aftor his death his 
Devibai shall exorcise the same rights 
as himself in the said property and that 
two of his friends 13hai Tarachand I^ars 
ram and Bhai Jhamabmal Gurhornal were 
to act as trustees of the property on 
behalf of his wife. Ho cloclarod that 
after his death one of the houses should 
be given to Mt. Jatnnabai and her two 
sons and the other house should bo given 
to Nandumal. and diroctal that out of 
the prolits of the karkhana certain 
amounts should he paid for certain 
3 pooiQod purposes. Iio 

that Mt. Davibai was at liberty to dwell 
in any of the houses bequeathed to 
Jaranabai and her sons or to Nandumal 
during her lifetime and that none should 
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prevent her from doing so but that she 
would have no power to dispose of by 
gift, mortgage or otherwise any of the 
said houses which were to go after her 
death to the respective legatees. 

By para. 2 to his will he declared 
that the karkbaua should be continudd 
in the same name as before, that the 
shares of himself and his working part- 
ners should continue to be the same as 
during his lifetime, the property of the 
karkhana along with his share of the 
profits being treated as the capital inves” 
ted therein. He empowered Devibai and 
his trustees to make any alterations in 
the shares which they considered fit and 
likewise to partition the property of the 
karkhana and give over the same to the 
heirs, viz., (a) wife and the children of 
the deceased Pessumal ; and (b) Nandi- 
ram, according to their respective shares. 
By para, 3 of the will he declared as 

follows; 

Iktotiram has gob nothing to do ■with my pro 
perty and nothing is bequeathed to him. 

Paragraphs 4 and o of the \Vill are as 
follows : 

4. The property shown in 01. A for Jamnabat 
and the property shown in 01. B for Nandum^ 
shall both of them neither be sold nor giffed 
nor mortgaged bv them. Bub uuder unavoidable 
circumstances they are at liberty to do so if the 
said Mt. Devibai and the trustees of the pro- 
perty Bh.ai Tarachand and Bhai Jhamatmal 
give permission. Bub such permissiou should 
be in writing and not verbal. 

5. Moti sou of Pessumal .shall have no right 
whatever iu the property bequeathed to Mt. 
Jamuabai and her two sons JetUo and Veusi 
because he is not of good character, and I am 
dissitisfied with him for his misconduct. 

Jethomal died in May 1916, Mt. Jam- 
nabai in October 1918, Mt. Devibai in 
March 1920. and Vensimal in May 1J2U. 
It was after their death that Motiram 
instituted the present »suit for recovery 
of the house allotted under tbe^ will to 
Mt Jamnabai and her two sons Aensimal 

and Jethomal and also for accounts of 
the karkhana and payment bo him of Ins 
half-share therein. He based his claim 
nob as an heir of Tahilram nor under his 
Will, blit as the heir of Vensimal, Jobho- 
mal and Jamnabai. In the plaint Mobi- 
ram described bitnsolf to bo of the age 
of about 21 years, Ho sued in forma 
panpari». The application for leave to 
gno in forma pauperis is dated October 
23 1923 Nandiram raised several pleas 
in' the louver Gourb which ho subse- 
quently gave up. The only issues on 


236 Sind Nandiram Tahilram v. Motikam Pessumaij 1927 


■which the parties went to trial were as 
follows : — 

(1) Whether the will excludes plaintiff from 
InheiitiDg to Mt. Jamnabai, Jethoinal and 
"Vensimal ? If so, whether the said term m the 
will is valid and operative. 

(2) To what amount on accounts taken and to 
what mesne profils, if any, is plaintiff entitled. 

(3) General. 

Tha learned Judge found on the first 
issue in the negative ; on the second issue 
that a sum of Rs. 700 was due as rent 
from July 1920 to June 1925, and 
appointed a Commissioner to take the 
accounts of the karkhana- It is against 
these findings that Nandiram has come 
to us in appeal. 

We think that the learned Judge below 
was perfectly right in holding that the 
clause in the will disinheriting Motiram, 
only applied to his claim as a legatee or 
as an heir of the deceased qua grandson, 
and not as tha heir of his own brothovs 
and mother. Reading the will as a 
whole we have no hesitation in holding 
that Tahilram bequeathed a life estate 
in all his i^roperty to his widow Devibai 
and that he bequeathed an absolute estate 
to Mt, Jamnabai and her two sons Jebho- 
mal and Vensimal both in the house 
referred to as house 'A’ and in half of 
the karkhana. The bequests were to 
take etfect on the death of Devibai and 
did, as a matter of fact, take effect. On 
her death, Vensimal became absolutely 
entitled to both the house A and half of 
that karkhana and that on his death this 
property devolved on plaintiff as Vensi- 
mal's heir. The clause in the will dis- 
inheriting Motiram from the property 
owned by the testator has no application 
whatever to the i>rop3rty left by Vensi- 
mal as bis own al>soluto property tliough 
the two may bo identically the same. 

IMr. Dipehand has drawn our attention 
to the case of Dinbai v. Nnssnrwaiij i (1), 
decided liy this Cjurt which went up 
in appeal to their Dordsbips of the Privy 
Council, v. Nusseriranji Rustomji 

(2) as an authority for the proposition 
tliat even on the death of Vensimal, 
ISIotiram was excluded from inheriting 
that part of Vensimal’s estate which 
originally belonged to the testator. We 
do not think that tha case referred to 
applies. As j^ointed out by their Lord- 
shipH in that very ca^e quoting from 

(1) [l‘J20J 14 S.L.R. 203 = 23 I.C. 481. 

(2) A.I, R. 1922 P. C. 311 = 49 Cal. 1005=49 

l.A. 323 (P.C.). 


Norendra Nath Sircar v. Kamal Dasini 
Dasi (3). 

To construe one will by reference to expres*. 
sioDs of more or less doubtful import to be found 
in other Wills is for the most part an unpsofita-l 
ble exercise. Happily that method of interpre-j 
tation has gone out of fashion in this country. 
To extend it to India would hardy, bo desirable. 
To search and shift the heaps of oases on wills 
which cumber our English Law Reports in order 
to understand and interpret wills of people 
speaking a different tongue trained in different 
habits of thought and brought up under different 
conditions of life, seems^almost absurd. 

In Dinhai’s case (1) the will was of a 
Parsi written in the Rnglish language. 
In that case the will of the testator con- 
tained the following paragraph as para. 5. 

My executors shall hold the residue (of my 
property) upon trust to pay the net income 
thereof to my sou Jamsedji for and during his 
lifetime and from and after bis death upon 
trust for the widow and children of my Jamsedji 
absolutely as tenants- in-common. In the event 
of the said Jamsedji dying without leaving 
any issue how lowsoever my executors shall 
stand possessed of the balance of the said 
residuary trust estate in trust to appropriate 
a moiety of the balance to certain oharitabls 
objects and divide the other namely amongst 
my heirs, according to the law of intestate 
succession amongst Farsis, but excluding the 
widow of Jamsedji from getting any share in 
such distribution. 

Jamsedji died without issue. His 
widow Dinbai claimed a share at the 
distribution on the ground that as Jam- 
sedji was one of the heirs of the testator 
according to the Parsi law of intestate 
succession, and as he would have taken a 
share as such at the distribution if alive, 
she, as the administratrix of his estate, 
was entitled to claim that share and to 
appropriate to herself such portion of it 
as would come to her as the heir of Jam- 
sedji. Their Lordships agreed with the 
view taken by this Court that the tes- 
tator did not intend that his son Jamsedji 
should take any interest under his will 
as an heir, and that the only interest in 
the property which Jamsedji should take 
or have was a right of maintenance 
under para. G of the will during the life- 
time of the testator’s wife, if she pur- 
vived him and a life-interest under 
para. 7 of the will. 

In the present case the will is that of 
a Hindu written in the Sindhi language 
unaided by legal advice. After the death 
of the life tenant, it confers an absolute 
estate on the legatees, and makes no pro- 
vision as to the mode in which th e pro- 
(3) C130GJ 23 Oal. 503=23 l.A. 18=6 Sar. 667 
(P.C.). 
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perty should devolve on the death o£ 
any of the legatees. 

We are not» therefore, prepared to con- 
strue the two Cls. 3 and 5, referred to 
above as meaning anything more than 
that Motiram was to get no share in the 
property of the testator as such. It is 
hardly believable that the testator ex- 
pected that Jamnabai and her two sons 
will die without any issue and that Moti- 
ram would, within five years after bis 
(testator’s) death come to claim the same 
property as the heir of one of the lega- 
tees. There was, therefore, no occasion 
lor him to provide for such a contin- 
gency. Furthermore, it would api>ear 
that any conditions imposed by the tes- 
tator as to the mode in which the estate, 
jwhich had become the absolute property 
lof the legatee, should devolve on the 
legatee dying intestate would be repugn- 
ant to the grant and as such void accord- 
ing to Hindu law. So far, therefore, as 
the objection to Motiram claiming house 
A is concerned there is no substance 
in it. 

With regard to the kai*khana again it 
would appear that Motiram was prima 
facie entitled to the accounts of the kar- 
kbana and to get his share therein as 
the heir of Vensimal. It is, however, 
urged that as Vensimal died in May 11)20 
and the application to sue in forma pau- 
peris was not filed till Octol^er 1923, the 
plainbift’a claim for accounts is barrel by 
limitation. Not only was this point not 
taken in the lower Court, but the pleader 
for Naudiram made a distinct admission 
that he disputed the right of the plaintifl 
on the solo ground that ho had been dis- 
inherited under the will. It does not, 
therefore, lie in the mouth of Naudiram 
to raise at such a late s'^ago the plea of 
limitation which is a mixed question of 
law and fact. In tlio petition to sue in 
forma jiaui^eiis Motiram had dc3C3'il>ed 
Iiimself as of the ago of al'out twenty- 
one years. If he was less than twonty- 
ono years, no limitation raii against him. 
Ho had under S. G, L»imitation Act, throe 
vears’ time allowed to him to institute 
ius suit after attaining majority. There 
is also nothing to sliow that the kar* 
khana was not managed by the trustees 
even after the death of Vensimal for the 
honofit of the true owners. If that bo 
so, the period of limitation would run 
only after the defendant had assumed 
I)osses 3 ion of the karkhana on his own bo- 
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half. We, therefore, decline to allow 
Mr. Dipchand to raise the point of limi- 
tation at this stage. 

We accordingly confirm the decree of 
the lower Court with costs and discharge 
the stay order. 

R.D. Decree confirmed . 
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RUPCHAND BILARAM and LiOBO, 

A. J. Gs. 

Assardas Mangliumal — Appellant. 

V. 

Mt. Thakurbai and another — Respon- 
dents. 

Mis. Appln. No. 34 of 1925, Decided on 
31st March 1927. 

Civil JP. C., O. 40. iJ. 1 — Proceedings under 
Trusts Act, S. 74 — Receiver cannot be appointed. 
Court c.*QDot appoint a receiver in a prccceding 
for the removal of a trustee and the appointment 
of a new trustee under the Trusts Act, S. 74; 3 S. 

Ij. B. 118 and A. I. li, 1924 All. 376, Bel. on. 

[P 238 C 2] 

Dipchand Chandumal — for Appellant. 

Srikishandas D. Uulla — for Respon- 
dents. 

Judgment. — The facts giving rise to 
this appeal are somewhat’as follows ; One 
Idanmal died in 1922 leaving a will by 
which he appointed Assardas, the present 
appellant, and two other persons as 
trustees of his property wliioh he be- 
queathed to his minor sons and to his 
widow. Assardas was a partner of Idan- 
nial during bis lifetime. There were three 
other partners in the same business. The 
will intor alia provided that the busi- 
ness was to be carried on after the death 
of Idanmal and it appears that that busi- 
ness has been carried on up to dato. The 
widow of Idaumal, not being satisfied 
with the management of the trust pro- 
jiorty, applied on behalf of her..solf and 
her m inor ch i Id r cn to the District Judge, 
Sukkur, undor S. 74, Indian Trusts Act, 
for removal of A'Sardas as a trustee and 
for appointment of a now trustee in his 
place In the course of thoso proceedings 
fclio learned District Judge passed an order 
appointing tlie iiazir of tlio Court as iii- 
toi iin receiver of tlio trust property and 
diroctod that tho receiver should move 
the Court for such orders as ho con- 
sidered necessary to enable him to as- 
sume control of that property, and fur- 
ther diroctod Assardas to produce tho part- 
nership account books before tho receiver 
when called upon to do so. This order 
was passed on the 23rd May l92o. 
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The nazir then called upon Assardas 
to produce the partnership account books 
before him within a particular time and 
on his failure to do so moved the Oonrt 
for directions. On the 16th June 1925, the 
Court ordered 

the receiver or officer in charge to enter tne 
house or shop of Seth Assardas for the purpose o 
attachinz and securing the books. 

It is against the first order dated 23rd 
May. 1925. which is the principal order 
passed by the learned District Judge that 
Assardas has come to us in appeal and 
has inter alia prayed that if _ that 
is set a-^ido the consequential .order of 
attachment should likewise be set aside. 

Mr. Lulla who appears for the benefi- 
ciaries has taken a preliminary objection 
to this appeal on the ground ‘that as the 
apnellant has nob made his co-trustees as 
parties to this appeal, the appeal should 
be dismissed for want of necessary par- 
ties. He has drawn our attention bo the 
proceedings before the lower Court to 
show that, on the day when Court ap* 
l)ointod the nazir as interim receiver, the 
trustees were present and took part in 
the proceedings. We do *not think that 
their pr.isence in Court on that day was 
suflicienb to make it obligatory on the 
appellant to join them as parties to the 
appeal. The application giving rise to 
this appeal was made by the beneficiaries 
under S. 71, Trusts .\cb. The benefi- 
ciaries and Assardas were the only par- 
ties to it and they are both before us. 
The preliminary objection, tlierefore, 

fails. 

On the merits there can be no doubt 
that the order passed by the learned Dis- 
trict Judge appointing the nazir as in- 
terim receiver was witliout jurisdiction. 
It is MO doui)t, true that the i)rovisions 
of O. 10, R. 1. Civil P. O.. have been ex- 
tended so as to enable the Court to ap- 
point a receiver nob only in pending suits 
hut in proceedings oblier than suits. The 
point, liowGvor, is that the powers of the 
Csurb are limited to the appointment ^ of 
tarocoiver in respect of property which 
is tl )0 subjoct'iiiatber of such suit or pro- 
ceedings. This was laid down by this 
Court in Pouiichh^i v- [jpJchvfi] (1). In 
that case a suit had been instituted for a 
dochirabion that the plaintiff was enti- 
led to certain property left by tb ) de- 
ceased, SMbjocb to the widow's right of 
maintenance, and it was hold that, as the 

fl) [I900J 3 S.T^.R. 118 = 1 I.C. 005. 


suit was one for a declaration and in* 
junction, and nob for recovery of property 
the Court bad no jurisdiction to appoint 
a receiver. In the recent case of Kan- 
"kaiya v. Kaiihaiya hal (2), the Allahabad 
High Court has taken a somewhat similar- 
view and has held that the Court has no 
jurisdiction to appoint a receiver in pro- 
ceedings under the Succession Oerbificato 
Act. 

In proceedings under S. 74. the only 
question which the Court is called upon 
to decide is whether the trustee who is 
sought to he removed is a fib person and 
should continue as such or nob. If ho is 
removed and another trustee is appointed 
in his place the trust property vests in 
the newly appointed trustee by virtue of 
S. 7.5 of the Act who may then take procee- 
dings bo recover it. It is urged that if in 
the meantime the Court finds that there 
is danger of the trust property being 
done away with why should not the 
Court appoint a receiver for its interim 
protection. But the obvious answer to 
it is that S. 74 affords only an alter- 
native summary remedy for. removal of a 
trustee and that it is open to the benefi- 
ciaries or to the oo-tn stees, if any, to file 
a regular suit for his removal and for re- 
covery of property if they apprehend 
that the trust property is likely to dis- 
appear and to get a receiver appointed 
in that suit on payment of proper Court- 
fees. They cannot evade payment of the 
Court-fees by recovery of trust property 
from the trustee in such summary pro- 
ceedings. 

Apart from the point ol jurisdiction, 
which goes to the very root ‘of the order 
appealed against there is another equally 
fatal objection. The property sought to 
be taken possession is not the exclusive 
property of the testator, but partnership 
property belonging to the appellant, the 
trust estate and the other two partners. 
It may bo that on a settlement of part- 
nersliip accounts a large sum of money is 
duo by the appellant, but till such 
counts have been settled it cannot be 
said that the whole of the property 
which is in tbo possession ol the trustee 
is trust property of which an interim re 
ceivor can take possession in these proce^l 
ings. The books likewise, which are the 
subject-matter of the order of attachment 
are partnership property. The trustee 
has as much riahb to retain them _i^n his 

(2) A.l.H. luzi All. 37(3^6 All. 372. 
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personal capacity as a partner as in that 
of a brnstoe. 

We accordingly allow this appeal and 
sob asido the order appointing the nazir 
as receiver, as also the subsidiary order 
for abtachinenb of books. The appellants 
to have costs of the appeal from the res- 
pondents. 

Appeal allowed. 

A. I. R. 1927 Sind 239 

RUPCHAND BiIjARAM and 
IjOBO, a. J. Os. 

Hassomal Hirdomal — Applicant. 

V. 

Kodanffial Motiomal and others Op- 
pooeots. 

Civ. Rev. Appl. No. 1 of 1925, Decided 
on 23rd March 1927. 

(a) Civil P. O., Sch.. 2. para. 1— Consent 
of alt persons interested in specific dispute to 

be referred is necessary. 

It is not the coaseat of all the parties inter- 
ested in the suit, but that of all the p i^rties in- 
terested in the subject-matter o£ the speoifio 
dispute referred to arbitration, which is a con- 
dition precedent to the order of reference. It 
is open to the parties in certain cases to refer 
to arbitration through the iuterveution of the 
Court only some of the disputes in a pending 
suit and the expression “ all the parties in- 
terested ” in para. I can only refer to the par- 
ties interested in the subject-matter of the 
arbibr vtioo , and not in the subject-matter ot 
the whole suit where the two are uot identi- 
cal ; 11 S. Tj. II. 156. Dis$. Jrom : 47 CaL 555 ; 

A, J. 21. 1923 Mad. 502 and A. I. B. 1924. 

33, Appr. 7{ ^ 

(b) Civil P. C., S. llS^Cotitfs jurisdiction 

disputed — Court deciding thereon— Decision can 

be challenged in revision. 

A distinction must ba drawn botwoeu the 
decision of the Court on the preliminary point 
whether it has jurisdiction to entertain a P'^rtt- 
cular dispute or to pass a particular order .aud the 
power to decide any mxtters within its admitted 
jurisdiction. It is an elementary principle 
that where the Court’s jurisdictiau iu anj' par- 
ticular in :ittor disputed it must adjud^ata 
upon it, bub that such adjudication U not 
aud is always opcjn to revision under S* 

Civil P. O. CJ- C 

Kimatrai Dhojraj — for Apphcaot. 
Dipchand Chandumal — iot Oppononts. 
Judgment. — The substaotial ques- 
tion raised in this revision application 
is as to the jurisdiction of the Court 
below to refer bo arbitration certain dis- 
putes in a pending suit on a reference 
agreed to by only some of the parties to 

the suit. , 3 1 . *.u 

Our attention has been invited bo one 

case of Choith Ham v. Lai Chand {1} und 

remarks at p. 1 59 lot S. Zy. Edl where 

7!) (i9i^J ii s* 


Raymond, A. J. O., sitting as a Single 
Judge on the original side of this Court 
said : 

It is apparent from the clear wording of the 
section (i. e., para. 1, Sch. 2, Civil P. C.,) that to 
give the Court jurisdiction to make the order of 
reference, the fundamental requisite is the assent 
of all the parties interested in the suit, to refer 
the matters in diSerence between them to 
arbitration. 

It has been suggested that the very 
fact that some of the parties to the suit 
were not parties to the reference was in 
itself sufficient to oust the jurisdiction 
of the Court bo submit the disputes to 
arbitration and the award and decree 
based thereon were ipso facto void- 

With all respect, we think that the 
observations relied upon go beyond the 
scope of para. 1, Sch. 2, Civil P. G. It is 
nob the consent of all the parties interes- 
ted in the suit, but that of all the parties 
interested in the subject-matter of the 
specific dispute referred to arbitration 
which is a condition precedent to the 
order of reference. It is obvious from 
the berms of para. 1 and the paragraphs 
that follow that it is open to the parties 
in certain cases to refer to arbitration 
through the intervention of the Court 
only some of the disputes in pending 
suit and that the expression ‘ all the 
parties interested ’* in para. 1 can 
refer to the parties interested in the; 
subject-matter of the arbitration arid 
nob in the subject-matter of the whole 
suit where the two are not identical. 

That was the view taken in Laduram 
Nathumall v. Nandalal Karuri (2), 
P. Bhagavayiiilii v. B. Seetharamasioanii 
(3) and Haokuiiath Sukiil v. Hamrup 
HatUU). With that view we are in 


ootire agreement. 

Two questions, therefore, require our 
consideration : (l) whabdisputes wore re- 
ferred to arbitration ; and (2) were defen- 
dants 6 to 13 interested in such disputes / 

We have examined the reference and 
the order iiassed thereon. Both of thorn 
are in the widest terms and empower the 
arbitrator to decide all tlie issues in the 
suit some of which directly concern the 
non-assontiug defendants. Rohanoo has, 
however, been placed on the last part of 
the reference which reads as follows : 

Defendauts G to 13 aro given up for the present 
fro n this reference. On t he rocoipt of the arbi- 

[ly^dllV Cal. 555 = 55 1. U. 7i7.= 3l O. Ij. 

J- 150. 

fSI AIR. 1023 Mad. 502. 

1 ) a! I R. 1921 Pat. 33=2 Pat. 777. 
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trator’s award and its being confirmed they will 
be given up. 

Ifj is urged that this clause limifced the 
powers of the arbitrator to adjudicate 
upon only such disputes as concerned the 
plaintiff and the consenting parties. 

We ai*e not ’prepared to accept this 
view. We think chat if that was the 
intention of the parties it was an im- 
proper reference for them to file in Court 
and for the Court to accept. It left the 
arbitrator in the most unfortunate posi- 
tion of having to determine what dis- 
putes if any concerned the plaintiff and 
defendants 1 and 2 , and after he did so, of 
having his award challenged on the 
ground that he had dealt with certain dis- 
putes in which the non-consenting parties 
were vitally interested. Furthermore, on 
a perusal of the pleadings, wo find that 
the main dispute in the suit, and one 
which has been decided by the arbitrator 
is a dispute in which defendants 6 to 13 
were indubitably interested. 

The suit was for partition of im- 
movable property. The plaintiff’s right 
to the property was denied by defen- 
dants 1 and 2 on several grounds. It was 
further contended by them that the suit 
could not proceed without the joinder of 
certain persons, some of whom wore co- 
owners in the property prior to the 
alleged purchase by the plaintiff and the 
defendants 1 and 2 and others who were 
alienees from defendants 1 and 2 . 

It was on this further plea of defen- 
dants 1 and 2 that those persons were 
joined as defendants C and 13. 

Now, it is no doubt true that, as the 
arbitrator has found that the plaintiff 
had no subsisting interest in the pro- 
perty in suit, defendants G to 13 aro not 
affected by the award. But it was 
equally open to the arbitrator to hold 
otherwise and to award partition of the 
proporty ivi espective of any rights which 
defendants G to 13 had in the pro- 
perty either as co-owners or as alienees. 
Wo find no provision in the raforonce and 
no directions given therein as to the 
course which the arbitrator was to adopt 
if ho held that the plaintiff had made 
out a subsisting right to partition the 
jiroporty so that his award may not affect 
tlio non-assenting defendants. If the 
award had been in favour of the plaintiff’ 
it would have l)een ipso facto bad and 
would have been successfully challongod 
l)y dofondauts G to 13, nob only on 
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their own behalf, but for the benefit of 
defendants 1 and 2. The interest of defen- 
dants 6 to 13 has to be judged, not by the 
award, but by what was referred to arbi- 
tration. 

We think that the assent of defen- 
dants 6 to 13 to the reference was 
clearly essential and that, as they were 
nob made parties to the reference, the 
order of reference and the award based 
thereon cannot be maintained. 

On behalf of the opponents a faint 
attempt was made to support ‘the refer- 
ence and award on the ground that 
the^ Court below had jurisdiction bo 
decide if the reference was a valid re- 
ference or not and that having, decided 
it, though wrongly, it is not open to us 
to interfere in revision. But a distinc- 
tion must be drawn between the decision 
of the Court on the preliminary point 
whether it has jurisdiction to entertain 
a particular dispute or to pass a parti- 
cular order and the power to decide any 
matters within its admitted jurisdiction. 
It is an elementary principle that where 
the Court's jurisdiction in any particular 
matter is disputed it must adjudicate 
upon it, but that such adjudication is 
nob final and is always open to revision 
under S. 115, Civil P. O. It falls under 
Gl. (a) of that section whore the Court 
holds that it has jurisdiction when it 
has none and in consequence thereof 
exercises such jurisdiction. Jt falls under 
Cl. (b), where the Court wrongly holds 
that it has no jurisdiction, and, therefore, 
fails to exercise it. The decision of the 
learned Judge below, that the condition 
precedent to the exercise of his juris- 
diction in referring the matters to arbi- 
tration had been fulfilled, was the 
very basis and foundation of his juris- 
diction and is clearly one which is open 
bo revision. 

We think that in the circumstances of 
this case the order of reference was with- 
out jurisdiction. We accordingly 
aside that order, the award and the decre® 
based thereon and direct that thoJet^^*^. 
Judge should take back the case on his 
file and proceed with it according 
Costs to be costs in the cause. 

D.D. Order set aside. 



1927 


Tajan V. Emperor 


A. I. R. 1927 Sind 241 

ROPCHAND BIIjARAU and LiOBO 

■'A. J- Gs. 

Taj an — Accused — Appellant. 

V. 

Emperor — Opposite Party 

Oritninal Appeal No. 112 of 1926, De- 
cided on Slab January 1927, from an 
order of the Aldl. Sub. Judge, Hydera- 
bad. Sind, D/- 15bh July 1926. 

s{< {a) Penal Code, S. 201 — “ Offender ” in 
S. 201 refers to person other than the person 
charged. 

It is Settled law thib a principal cannot be 
couvicted as an accessory and it may well ba 
presumei that in e’aacting this section the 
legislature never intended to depart from that 
rule. If it be so, the offender in S. 20L must 
needs refer to a perso i other than the person 
charged. A. J. It. 1923 Bom. 262 ; A. I. It. 1925 
Sind 306, and A. I. R. 1925 407, Poll. ; 

A. I. R. 1926 All. 737, not Poll. [P 2i‘2. C 2] 

(6) Penal Code, S. 201 — Suspicion of 
principal offence being committed by person 
charged U7ider S 201 does 7iot render his co«- 
viction tender S. 201 illegal. 

A conviction for the accessory oSeuce under 
S. 201 is nob illegal merely because it is sus- 
pected, but not proved or admitted, that the 
accused cominittel or was one of several persons 
who committed the principal offence. ; A. Z. R. 
1925 P. C. 130 and Rat. Un. Cr. C. 799, Poll. ; 
C Cal. 789. and 22 Cal. 038, Ref. [P 244. O IJ 

(c) Penal Code. S. 201 — Ingredients — Mete 
knowledge of accused that he is likely to screen 
vrinclpai offender is not sufficient — Actual 
intention tniist bo proved. 

Under S. 201 mere knowledge on the part of 
the accusel that his act 13 likely te screen the 
principal offender is uob sullicicat. but actual 
iutenbiou must be established. Whether the 
reejuisite intention is proved or not is a 
question to be decided on thJ facts of each case. 
Ordinarily where the Crown has satisfactorily 
proved that (a) an offence has been committed 
for which some parson is criminiUy responsible 
and (b) that the accused caused the disappear- 
ance of the evidence of the commission of the 
offence or g ive false information concerning it, 
as the case may be, a presumption arises in 
favour of the Crowji that the accused did act 
with the requisite intent. That presumption 
may. however, be rebutted by circumstances 
or by direct evidence. Where it is so rebutted 
the accused is outitled to be acquitted oiLCopt 
where bo is charged with giving .false inform t- 
tiou in which case ho-may still be convicted 
under 8. 203 CP 244, C 1] 

Penal Code 6'. 201 — Intention to screen 
sped Jied offender is not necessary. 

There is nothing in the sectio i to roiuiro the 
Crown to prove that the accused intended to 
screen a speciRed ofToader. An iutention to 
screen an offender unknown to the Crown is 
sutliciont ; A. I. It. 1925 Sind ^ 2 ^ 
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Abdul Rahman — for Appellant. 

Partabrai D. Paniwani — for the 
Grown. 

Judgment. — The appellant Taj an ie 
a zatnindar and a cattia-owoer. Ha has 
bean coavioted and sentenced to seven 
years’ rigorous imprisonment on a charge 
under S. 201, I. P. C., for giving certain 
false information concerning the death 
of oue ‘of his herdsmen named Sidik 
which is said to be contained in the fol- 
io wing report made by him on Septem- 
ber 14, 1925, to the thanedar Sirani 

Police station. 

I, Tajau sou of Piniladho, state that on the 
Idth'September 1925, as usual ail of my herd- 
men after taking their meals went and slept at 
my pen at night. 1 went and slept in my 
house. In the morning my herdmaa by name 
Darheon Shidi went to take out the young ones 
of bufialoes from the pea, when he saw that 
behind the p?a in a grove of babul trees my 
other herdsman Sidik, son of Sango ^lenghwar, 
whom I had converted to Islam about twelve 
years back aud who lived with me and who 
also used to do the work of a mason had a oord 
round his neck and was hanging from a babul 
tree. Seeing this he oalled me from a house 
whereupon I and my cousin Mohamed Ehan 
came out of the house to the pen and saw from a 
distance that he (Sidik) had a rope round his 
neck and was hanging from the babul tree. 1 
cannot say as to what the rope is made of as I 
saw the corpse from a distance. I have come to 
make a report. Investigation may be held at 
the scene of 'olTence. I do not entertain any 
doubt or suspicion in regird to the death of the 
deoeasel. The age of the deceised was about 
23 years. 

The case for the Crown is, that the 
last part of the statement that appel- 
lant entertained no doubt or suspicion 
as bo the cause of death of tlie deceased 
was false and that the statement read 
as a whole was made with the intention 
of leading the thanedar into belief that 
it was a case of suicide pure and simple 
and again as said it was false. It is 
argued that the appellant so impressed 
the thanedar and the mashirs by bis 
version that at the inquest which fol- 
lowed they treated the case ‘as one of 
suicide, and it was only for the puriioso 
of • having further assurance in the 
matter that the mashirs directed the 
dead body to be taken to the dispensary 
at Badin for post mortem e.xamination. 

The medical oilicor, however, dis- 
covered internal marks of injury on the 
head of the deceased which, injiis opinion, 
had boon caused by a blow with a blunt 
iusbrumont resulting in compression of 
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the brain and he gave the following 

'certibcate : - j ^ 

Id ray opicion the cause of death is 
haneioE I also find that the deceased bad 
sustl^Dcdan ^Djurywith a blunt instrument 
before death which has caused 

the brain. Compression of the brain can cause 
death but hanging is antemortem. 

This certificate led to a fu^her in 
vestigation in the matter. Bani the 
wife of the appellant’s cousin who lived 
with him in the same enclosure then 
made a certain statement to the VO^ 
which was recorded under S. 164, C**imi 
ual P- C., inculpating the appellant and 
one Yusif also a herdsman, employed 
under him, on a charge of murder. Be- 
fore the committing Magistrate Ram 
resiled considerably from her previous 
statement and the learned Magistrate 
finding that there was no suacient evi- 
dence for committing either of the ac- 
cused on a charge of murder, discharged 
Yusif and committed the appellant to 
the Sessions Court for trial on a charge 
under S. 201, I P. G., which has resulted 

in bis conviction. . , ... 

The evidence against the appellant; 
consists of (a) the medical opinion as to 
the cause of death of Sidik, (b) proof that 
the appellant offered a bribe to the 
medical officer to give a falsa certificate 
as to the cause of Sidik’s death, (c) strong 
motive on the part of the appellant to 
cause his death as he was sus- 
pected of being on terms of criminal 
intimacy with the appellant’s wife, 
and (d) the extreme improbability of the 
appellant nob being acquainted with the 
cause of his death. Several interesting 
points of law and fact have been raised 
in support of the appellant’s case. The 
first point has been stated somewhat as 
follows : 

Section 201 contemplates the disap- 
pearance of evidence of the commission 
of an offence, or the giving of false in- 
formation concerning an offence with 
the intention of screening the offender. 
This could only refer to an offender 
other than the person charged under 
that section. Where, therefore, as in 
the pi-esenb case, the evidence for the 
Grown is inconsistent with the person 
charged under S. 201 being the offender 
himself, his intention in causing the dis- 
appearance of the evidence of the crime 
of giving false information in respect 
thereof, is to screen himself from penalty 
and not bo screen another. Appellant 


is, therefore, entitled to an acquittal 
under S. 201, whether be is liable to be 
convicted of any other offence or not. 
The first part of the argument which 
deals with the 'meaning, to be attached 
to the words “ the offender ” appears 
to us to be well founded. 

As pointed out by Rowe, J., in Su" 
manta Dhupi v. Emperor (l) S. 201 is an 
attempt to define the position known in 
England as that of an accessory after 
the fact. It is settled law that a princi-, 
pal cannot be convicted as an accessory, 
and it may well be presumed that in 
enacting this section the legislature 
never intended to depart from that rule. 
If it be so, the offender in S. 201 must 
needs refer to a person other than the 
person charged. 

In the leading case of Reg. v. Kashi- 
nath Dinkar (2), Lloyd, J., observed as 
f ollows : 


Section 201 and the following sections com- 
mence with precisely the same words thus : 
*' Whoever knowing or having reason to believe 
that an offeooe has been committed ” : now. as 
there is no law which obliges a criminal to 
give ioformation which would convict himself, 
it is evident that Ss. 202 and 203 could not 
apply to the person who committed that ofience, 
i. e.. ” the offence which he knew had been com* 
mitted, ” and 6, 201 should, we think, be con- 
strued in a similar manner ; and, looking at the 
only illustration whiob toHows B. 201, it would 
appear that the law was intended to apply exclu- 
sively to “ another " and we are, therefore, of 
opinion that the conviction of the accused, as 
accessories to au offence known or believed to 
have been committed by themselves, is illegal. 


There are a number of decisions of 
several High Gourts in which it has 
been consistently held that a person 
cannot be convicted both as the prin- 
cipal offender and as an accessory after 
the fact. Reference may be made to 
Queen v. Ram Soondar Shootar (3), Em- 
press of India v. Kishna (4), Queen- 
Empress v. Ealli (o), Queen-Empress v. 
Dungar (6), Emperor v. Ram Khila- 
wan (7), Emperor v. Ghanasham Ram- 
chandra (8), Crown v. Ghulam (9), Em- 
peror V. Baiva Manghindas (10), Han- 



[1910] 20 C. \V. N. 166=32 I. O. 132= 
23 O, E. J. 333. 


. H. O. Cr. 126. 

I. R. Cr. 52. 

79 2 All. 713. , 

35] 7 All. 749={1885) A. W. N. 165. 

36 a All. 252 =(i886) A. W. N. ‘1* 

30] 28 All. 705={1966) A. VS.N. 191. 
DGJ 8 Bom. L. R. S38. 

37] 1 8. L. R. 73. 

10] 4 S. L. R. 174=3 I. O. 930. 


Sind 2^^ 


1927 


Taj AN V. Emperor 


Tnappa Hudrapp% v. Emperor (11), Andal 
Shah V. Emperor (12)* and Kudaon v. 
Emperor (13). 

In tha case of Emperor v. Ear 
Piari U4), WaUh and Pallan, JJ.. have 
struck a somewhat discordant note and 

have observed as follows : 

Tha first point, namely, whether S. 20L ap* 
plies to the actual culprit in a case of murder is 
obviously academic. None the less we are 
unable to agree with the view that the person 
who has actually committed a crime himself, 
whether murder or any other crime, is any the- 
less guilty of removing traces thereof if it is 
proved against him that he has done so, be- 
cause ha was the parson who actually oommittel 
the oQecco. If the legislature intendad to 
provide such aa exception, they would undoubt- 
edly have said so in espresi language. This 
was the point decided in the case of Qiteeri' 
Einpress v. Dunjor (6). 

With all respect to the proposition 
laid down in the above passage, 
it is too broadly stated. It may be 
that on the merits Dungars 
case (6) was wrongly decided, but 
in that case Mr, Justice Brodhurst, with- 
out expressing any other opinion on the 
facts, set aside the conviction under 
S. 201 relying inter alia on the dictum 
of Mr. Justice Juloyd in Kashinath’s case 
(2). So far as that dictum goes^ it can- 
not be disputed. If once it is proved 
that the person charged under S. 201 is 
himself the principal offender that sec- 
tion ceases to have any appUoation. The 
language of the section, taken as a whole, 
is express enough to exclude principal 
oh'ender. It might equally well be 
stated that as the language used does 
nob include the principal offender, there 
was no occasion for the legislature of 
providing an exception in that behalf. 
The section does not say that whosvor 
having committed an offence or know- 
ing or having reason to believe, etc., bub 
it "says only “whoever knowing or having 
reason bo believe, etc.” The same words 
appear in S. 202, and, as pointed out in 
K i’ikni itli's cise(2). it is nob possible 
to hold that S. 202 applies to a person 
who intentionally omits tt) give informa- 
tion of the off’ence committed by him so 
as to render him liable under that sec- 
tion Our attention has nob been drawn 
to any other docide l case where a con- 
trary viesv has been taken. We would. 


therefore, hold that the offender under 
S. 201 does and can only mean a person 
other than the person held liable underl 
that section. 

The second part of the argument 
which is advanced as a corollary to the 
first appears to us to bo fallacious.^ If 
there is mere suspicion, bub nob sufficient 
evidence for the Court to hold that an 
accused person has committed the prin" 
oipal offence, it cannot bo said that he 
and no one else was the principal off" 
ender so as to exclude the operation of 
S. 201, I. P. C., He may or may not 
have been the principal offender. It is, 
therefore, open to the Crown bo accept 
his version as true and to assort that 
some parson or persons other than the 
accused were criminally liable for the 
offence and tbat he himself was only an 
accessory after the fact. 

The learned counsel has relied on 
Empress v. Behala Bibi (15) and Torap 
All V. Qtieen^ Empress (16) in support of 
his contention. In Behala s case (15) 

their Lordships said : 

We thick th*t S. 201, Penal Code, was not 'n- 
tanded to apply to such a case — j. case, that is. 
in which the person, who is the possible or pro- 
bable offender, makes sbatemonts exculpating 
himsslf by inculpating another. 

In Torap’s case (16), where two per* 
sons who had been tried together were 
acquitted on a charge of murder but 
convicted under S. 201, their Lordships 
set aside the cooviotion under S. 201 as 


well and observed : 

The ovidenoo for the prosecution pointed con- 
clusively to one or the other of them being ttia 
actual murderer, but it w.is impossible upon 
the evidence to s ly which of them caused the 

death. . . ■, 

Both these cases have been discussed 
and adversely commantod upon by 

Jardine and Ranade, JJ*. 

Empress v. Limhaija (17). Their Lord- 
ships have very pertinently observed 
that the principle enunciated by 
Mr. Justice Lloyd in Kashtnath s 
(‘2) cannot be so extended as to acquit 
of the offences to which S. 201 applies, 
nob only the person found by tbo judg- 
ment or the verdict tjbotbe principal 
offender, but also the person nob so 
found to be a principal offender ; but 
oven acquitted of being such, or about 

iiirl<?fii0nfc £2003 OQ furbbcr 


fl^) 

(li) 


1. R. Bom. 2G2. ^ ^ „ 

A. I. R. Sind 30J — 1^5 S. L. R. 

1 Ho 

A. I. R. l')2> N.fc". 407=21 N. L. R. 3G 
A. I. R. 1326 All, 737=40 All. 57. 


15) [4334) y Cal- 789—8 C. L. R. 207. 

IG) 14895] 22 Cal. G3S. 

17) Rit. Uu. Cr. O. 799 = Cr. Reg. No. 56 ot 
1395. 
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than to say that either he or somebody 
else is the principal offender. Both 
Behala (15) and Torap's (16) cases have 
also been doubted in later decisions of 
the Calcutta'High Court Cal. 427.] 

It is hardly necessary to refer to the 
numerous reported decisions where a 
charge framed against a person as the 
principal offender, or in the alternative 
as an accassory after the fact ha®- been 
held valid and has resulted in a convic- 
tion on the alternative charge. We 
have now the authoritative decision of 
their Liordships of the Privy Council in 
Begii V. Emperor (18), holding that a 
person who has been charged only with 
the principal offence may rightly be 
convicted of the offence under S. 201. 
I. P, C., cf. Bega v. Emperor (18). 

The head-note in Ejimbaya's case (17) 
is as follows : 

A convictioa of ths accessory offencs uader 
S. 201, I- P. C., is not illegal merely because it is 
suspected, but nob proved or admitted, that the 
iccused committed or was one of several per- 
'sons who committed the principal offence. 

This proposition is, in our opinion, 
indisp utable. In this connexion it has 
been further urged that under S. 201 
mere knowledge on the part of the ac- 
icused, that his act is likely to screen 
Che principal offender, is not sufiicienfc, 
land actual intention mustlje established. 
This is undoubtedly so ; but whether 
the requisite intention is proved or not 
is a question to be decided on the facts 
of each case. Ordinarily where the 
Grown has satisfactorily proved that: (a) 
an offence has bean committed for which 
some person is criminally responsible, 
and (b) that the accused caused the 
disappearance of the evidence of the 
commission of the offence or gave false 
jinformation concerning it, as the case 
may be, a presumption arises in favour 
of the Grown that the accused did act 
with the requisite intent. That pre- 
sumption may, however, be rebutted by 
circumstances or by direct evidence. 
Where it is so rebutted the accused is 
entitlod to be acquitted except where he 
is charged witli giving false information, 
in whicli case he may still be convicted 
under S. 203, I. P. C. 

Ijisbly, our attention has been drawn 
to certain obiter dicta in the judgment 
delivered by me in Adho v E niperor 

(lbTA."i. R. 1925 P~c“ 13b’~=^j:jab. 226 = 
52 I. A. 191. 

(19) A. I. R. 1925 Siucl 257 = 19 S. L. R. G. 
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and it is urged that there should bd 
evidence to prove an intention to screen 
a specided offender. I must admit tiiat 
the passage referred to is nob very precise 
and is open to the construction put upon 
it by the learned counsel as through a 
typing error the expression “specified 
orffeoder”, instead of the expression 
“offender", has gob into the passage. I 
take this early opportunity of removing 
any misapprehension thereby created. 
There is nothing in the section to re- 
quire the Grown to prove that the 
accused intended to screen a specified 
offender. 

An intention to screen an offender 
unknown bo the Grown is sufficient. The 
law in England in this respect appears 
to be the same. This is clear from the 
provision in S. 2 of 11 and 12 Vic. c. 46, 
S. 3, re-enacted in 24 & 25 Vic. c. 44, 
altering the previous law and expressly 
providing that an accessory after the 
fact may be iodicted and convicted 
as such whether the principal felon had 
been convicted or nob or was not amen- 
able to justice. 

The facts of Adho* s case (19) were 
somewhat peculiar. The accused were 
charged under S. 202, I. P, C., for failure 
to give information as to the death of a 
woman Mahoaz and were further charged 
under S. 20L, with having subsequently 
given false information to the police as 
to the cause of her death. It was after 
the police had been apprised of the 
murder and had oxhumed the body that 
the accused wsre said bo have given false 
inform ibioQ. Their object in supplying 
false information to the police was 
equally open to the suggestion that they 
wished thereby bo save themselves from 
being run in under S. 202, I. P. 0., and 
nob to protect the principal offender. 
Any presempbion, therefore, arising under 
S. 201 was rebutted by the oiro imstances 
of the case. There is nothing in the 
evidence in the present case to rebut the 
preiumption of such intention jjrovided 
the other ingredients of the offence are 
made out. The first point urged on 
behalf of the appellant, therefore fails. 

The second point urged on behalf of 
the appellant is, that the information 
contemplated by the section refers to an 
averment of facts true to the knowledge 
of the informant and not to a more ox 
pression of opinion or belief, and that all 
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that febe appollaafr was accused of was 
that he had expressed his opinion as to 
the cause of Sidik's death. The answer, 
however, to this argument is supplied by 
the very section itself which speaks of 
information which the informant either 
knows to be false or believes to be false. 
It, therefore, includes an averment made 
by the informant as true to his belief. 

The statement made by the accused 
has been reproducad in extenso in the 
earlier part of this judgment. It is 
urged that though the appellant may 
have known the real cause of the death 
of Sidik, every word of the first part of 
"the statement may be true ; that the 
second part of the statement which 
“forms the gravamen of the charge was 
made in answer to a question by the 
thanedar and was, therefore, not volun- 
tarily made. This was not the case of 
•the appellant in the Court below, and 
CO question was put on his behalf to the 
thanedar to prove that any part of the 
statement was in answer to a question. 
As a matter of fact the appellant had 
gone of his own accord to the police sta- 
tion to report that Sidik had committed 
suicide and nob that he had been mur- 
dered. On the evidence before us, we 
are not prepared to hold that any part 
of the statement was in answer to ques- 
tions by the thanedar or that any part 
of it was not voluntarily made. On the 
merits tho learned counsel has not been 
able to convince us that Sidik was nob 
foully done to death. The evidence of 
the Civil Surgeon who was called as a 
defence witness is in no way in condict 
with that of the medical otiicer who held 
tho post mortem examination. 

The non-existenco of external injuries 
h.is been sutliciontly explained. The long 
hair of fcliG deceased, at d tho fact that ho 
was probably wearing a turban at the 
time when ho was struck, woro sull'iciont 
to provetit tho outer skin from being so 
injured as to attract attention. On the 
medical evidence it is not possible for us 
to hold that Sidik committed .suicide. Flo 
must luive been stunned if not rondorod 
unconscious by tho F)low which caused 
tho cornt>ression of his brain and could 
not. thoroforo. have put an end to bis 
own life in tlio manner suggested- It is 
also certain that the appellant must have 
known of the ro ll cause of Sidik s death, 
lie was the local magnate. IMie murder 
was committctl just out5i<lo his enclosure 


which contained only two houses, one 
occupied by him and his wife, and the 
other l>y Raoi his cousin’s wife. Outside 
this enclosure was his cattle-pen sur- 
rounded by his fields. The offer of a 
bribe to the doctor raises a presumption 
of guilty knowledge on his part. The 
force of this presumption has been con- 
siderably augmented by the attempt 
made on the part of the appellant to deny 
falsely that he never visited the medical 
officer or offered him a bribe. There are 
other circumstances also which show that 
a deliberate attempt was made in this 
case to screen the offender whoever he 
was and tojremove all traces’of the crime* 
There was a delay of about five hours in 
having the first report recorded : this was 
not done till 12 noon. There was a 
further delay of four hours in preparing 
the inquest report and sending the body 
bo tho Badin dispensary. Thereds un- 
accounted for the fact that it took about 
seven hours for the body to be delivered 
at the dispensary though tho distance 
between the scene of offence and tho 
dispenrary is only eight miles, a distance 
which could easily have been covered in 
two hours. This delay does not appear 
to us to bo accidental, but to have been 
intentionally devised to afford the appel- 
lant an opportunity to approach blio 
doctor in company with a resident of 
Badin, named Sidik who was well known 
to the doctor. 

We have, therefore, no hesitation in 
upholding the conviction and sentence 
and dismissing tlie appeal. 

R, .D. Appt' il distnisfied. 

A. I. R. 1927 Sind 245 

RurcM.vND Bilar-AM and 

-T. O-S. 

SheuuzrU'}’, Chtxudria — ji pi leant s. 

V. 

S. -V. .V. Punjab Electric Co. and an- 
oLhet — Opponents. 

Civ. Hov. AppliKNo. 151 of Deci- 

ded on 27th .-\piil 1027. from tho order 
c)f tbo Ad'll, F . O., Sind, D * Ibth 
N()v«?mbcr 1025, in Siiit No. 215 of 
1 025. 

Civil J\ c.. O. ■>. Jl. I'i — E.r-pnrU' 'lecrce 

nqatyisl one ilejen.lant — n'/ffnisctl h]i cott'cnt 
aijain.'^l OHoCtcr — Cour^ c<xnn<'( i€ilore mil 
aquin'it that other uhllc scltiwj aiidc the ej.-partc 
decree, 

.\ti t-x-p.irli' Jccrcf p:»?:5C'l ;i y-i i aij.iLfi'nt 

clefeiuliint tn.iy le sot .li-idc oi ly him. 
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but the Court ca^noot restore tb© suit as agiiost 
another defendant wbo was present and agatost 
who n the suit was dismissed by consent of the 
plaintifis ; Sind Bev. App, No. 63 

Dipchand Chandumal • for Appli" 

cants. 

Suganlal Massanand and No^dirskah 
X^aoroji — for Opponents. 

Judgment. — This revision application 
raises the question of jurisdiction of the 
trying Court to bring a defendant on the 
record after his nam3 has bsen struck off 
with the consent of the plaintiff. It 
arises under the following circumstances : 

Plaintiff -respondent 1 instituted this 
suit for recovery of Rs. 1,961 as rent 
due in respect of two tenements in the 
occupation of two defendants who were 
sought to be held jointly and severally 

liable for the same. 

On the date fixed for hearing de- 
fendant 1, was absent. Defendant 
2 pleaded that he had taken one of the 
tenements on rent from defendant 1, 
as his sub'tenant and had taken the 
other tenement from one Kanayalal who 
was nob a party to the suit. Ho denied 
his liability to pay rant bo the plaintiffs 
and also disputed the rata and the period 
for which it was claimed. In his anxiety 
to snatch an ex-parte decree against de- 
fendant 1, the plaintiff agreed to give 
up defendant 2. on his foregoing the 
costs of the suit, and the learned Addi- 
tional Judicial Commissioner passed an 
order as follows : 

Djfeudaat 2 abruck off, no order aa to costs* 

Wo bake this order to mean that the 
suit as against defendant 2, was dis* 
LQjssed with no order as to costs. After 
passing this order the learoei .Judge 
I^rocoeded with the case ex parte as 
against defendant 1, and passed an 
ox-parte decree against him, for Rs. 1,736 
only being the rent due in respect of the 
teneiuonb which wa ^ alleged by tha 
defendant 2, to have been sublet to him 
liy the defendant 1. Thereafter de- 
fendant 1 applied for setting aside the 
ox-parbo decree passed against him. The 
learned Additional Judicial Comnais- 
sionor not only granted this application 
but oi'dered 

tb.it the decree be set aside against both the 
deicudants 

on payment by the defendant 1 of Rs. 50 
as eosts thrown away and on his giving 
security for the claim in suit. 


16 is against that order that defen- 
dant 2 has come to us in revision. 

With all respect bo the learned Addi- 
tional Judicial Commissioner, we can 
find nothing in O. 9, E. 13, Civil P. O., to 
warrant that an ex-parbe decree passed 
against an absent defendant may be set 
aside not only as against him but that it 
should have the effect of restoring the 
suit as against another defendant who 
was present and against whom the suit 
was dismissed by consent of the plain- 
tiffs. 

On the date fixed for hearing the 
plaintiffs were evidently not in a posi- 
tion to substantiate their claim against 
defendant 2, as a joint tenant and 
were not prepared to accept from him 
such rent as he admitted to be due to- 
his immediate landlords. Whatever be 
their motives, they preferred to forgo- 
their claim, if any, as against him in con- 
sideration of his giving up costs of the 
suit. The plaintiffs are, therefore, clear- 
ly estopped from reviving their claim, if 
any, against defendant 2, which they 
deliberately gave up. Defendant 1 
could not, therefore, ask the Court to 
vacate the order of dismissal passed in 
favour of defendant 2, and more so- 
as defendant 1, who, if he is entitled 
to recover anything from defendant"- 
2 as his sub-tenant, had a remedy open 
to him by a separate suit. 

The learned pleader for the plaintiffs- 
has drawn our attention to the decision 
of this Court in Revision Application. 
No. 63 of 1924 where this Court declined 
to interfere with a decree of the Small 
Causes Court passed against a defendant, 
though in the first instance the suit had 
been dismissed against him and had been 
decreed ex parte against his co-defendant. 
The facts of that case are distinguish- 
able. The suit was for damages in re.s- 
peeb of a contract against the principal 
contracting party or in the alternative ■ 
against the broker through whose inter- 
vention it was made. The broker was 
absent at the first hearing, and the 
Court dismissed the suit against the- 
merchant for want of proof and decreed, 
it ex parte against the broker and dis- 
missed the application of the broker to 
set aside the ex-parte decree. In toe- 
application for revision filed by ® 
broker, to which the principal was made 
a party, he failed bo appear in this 
In his absence this Court directed the 
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Small Cause Court to inquire further 
into the matter, and if it found that the 
broker was prevented by sufficient cause 
from non-appearance, to consider the 
position of the defendants. It was in 
pursuance of these directions that the 
Small Cause Court Judge re-opened the 
•whole case which resulted in a decree 
against the principal. At no time before 
the decree did he attempt to move this 
Court to have the ex-parte proceedings 
against him set aside or have the direc- 
tions given by this Court, which were 
prejudicial to him set aside. In dismiss- 
ing his application for revision this Court 
proceeded mainly on the ground that a 
revisional Court exercises its authority 
in application under S. 25, Provincial 
Small Cause Courts Act, only in order to 
.do justice and nob to disturb the decrees 
and orders of the Small Cause Court on 
technical grounds and further observed 
as follows : 

It may be possible that the Small Oause Court 
eould not itself have done, yet it is clear that 
this Court could have, io exeroise of its powers 
under O. 41, B. 33, (the terms of which are very 
ample) rescinded the whole decree. It is to 
be observed that the merchant was a party to 
those revision proceedings albhoagh apparently 
ho did not appear and, therefore, he would have 
been bound by such an order. That this was 
in the mind of this Court is clear from the final 
words of the order where it says that in case 
the Small Cause Court does set aside the decree 
against the broker, it will have to consider 
the position of the other defendants, 

We fehink that this decision has, there- 
fore. no bearing on fche pi'eseob ca'^e. 

We accordingly allow the application 
and set aside the order of the learned 
Additional Judicial Commissioner as be- 
ing without jurisdiction so far as it re- 
lafces to dofendant 2, with costs. 

R.K. Application alloiucd. 
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D'Sooza, A. J. G. 
llajmal TrilohcJiand — Appl icanfc. 

V. 

O. Isherdas Kishcnchand — Non* 

--\lililicant. 

Misc. -Tudicial Application No. 527 of 
1022. Decided on ISbh November 1920. 

(a) Contract Act, S. — All co-parceners of 

joint Hindu fainlly are not necessarily ;jar/‘ncTS 
in a firtn in wlttch one of them Is a co-parccncr, 
Tho CO* parcenors of the joint llitidii f.imily 
are not necessary partners in a firm in which 
Olio of the co-parconers is interested merely 


because they are oc-parceners. It is necessary- 
to show that the co-parceners alleged to be 
partners agreed to combine their property, 
labour and skill and share the profits or losses 
in the concern as required by S. 239, Indian 
Contract Act : 27 IBom. 167 ; 2 jS. Zf. i?. 13 and 
A. I. R. 1925 Sind 159 ; Bel, on. 

[P 247 C 2 & P 248 C 1] 

(6) Contract Act, S. 239 — Person signing plaint, 
etc., in firm’s name is not necessarily a partner. 

The fact that a person filed suits in the name 
of a firm and eign^ process sheets also in the 
name of the firm would not necessarily lead to 
the inference that he was a partner. It Is well 
known that the salaried managers in a firm not 
infrequently conduct legal proceedings and sign 
documents in Court in their own name, going to 
the extent of desoribiog themselves as managing 
proprietors. But this misdescription would not 
be sufficient to fasten upon them the character 
of partners. [I* 248 C 23 

(c) Civil P. C., O. 21, B. 50 — Sonsofa deceased 
partner are liable for debts io the extent of 
father’s assets. 

Even where the sons are nob partners in a 
firm of which their deceased father was a part- 
ner, they are liable for partnership debts to the 
extent of their father’s assets in their hands. 

CP 248 C 2] 

Tahilram Maniram — for Applicant. 
Fatehchand Asiidamal — for Non-arpH- 
oant. 

Order. — This is an application under 
O. 21, R. 50, Civil P. C., for leave to 
execute an award decree obtained by the 
plainti^s against Isherdas, Beharilal and 
Gulzarilal, sons of one Utamchand, on 
the ground that they were partners iu 
the firm of Isherdas Kishenchand. 

The application is resisted by the 
opponents on the ground that they liad 
no interest in the partnership business 
and that the real partners in the firm of 
Isherdas Kishenchand were their father 
Uttamchand and one Kishenchand. 

It appears that Uttamchand had throe 
sons : the present opponents. It is un- 
disputed that Uttamchand himself was 
a partner with Kishenchand in the firm 
against whom the award decree was 
obtained. The question hero is whotlier 
Uttamchand’s sons are liable under the 
decree as being members of the firm. 

The allegation of the plaintiffs is that 
the opponents wore co-partnors with 
Uttamchand in an undivided Hindu 
family. This is denied on behalf of the 
Opponents wlio contend that Uttamchand 
had divided the interest from his sons as 
early as 12 years ago. Bo it as it may, 
the rule of the law is well settled that 
the CO* parceners of the joint Hindu 
family are not necessarily partners in a 
linn in which one of the co-parcenors is 
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intsi'estod merely because they are co* 
parceners. It is necessary to show that 
'the co"parconers allsged to be partners 
lagreed to combine their ijroperty, labour 
land skill and share the profits or losses 
in the concern as required by S. 239, 
'Indian Contract Act. It is unnecessary 
to quote authorities for this proposition 
which is well settled. I need only refer 
to V ad Hal Lallubhai v. Khushal Dhal' 
patram (1) and two rulings of this Court, 
Samoabnal Pinanamal v- Pinanamal 
Danvial (2), and Trustees of the firm of 
Motharani Doulatram v. Pahlajfiii 
Gopaldas (3). 

The plaintilT in this case states that 
the three sons of Utamcband agreed to 
form a partnership with their father in 
the manner suggested. The learned 
pleader for the plaintiff points to the 
fact that the firm traded under the name 
and style of Isherdas Kishenchand as 
indicating that che sons of Ubtamchand 
must have had interest in the firm. He 
also points to the fact that Isherdas sued 
in the name of the firm as managing 
inoprietor thereof in the plaints Hx. 6 
and Ex. 12, and signed She process sheets 
Exs. 7 and 8, as managing proprietor of 
the firm as convincing proofs that Isher- 
das nob only held himself out to be a 
managing i^roprictor, bub was actually 
one of the proprietors of the firm. 

The learned pleader further argues 
that it was nob till July 1925, after the 
death of Ubtamchand, that the idea sug- 
gested itself to the opponents to dis- 
claim liability on the ground of their 
nob being partners in the firm, and with 
this aim in view they concocted the 
partnership deed Ex. 13 and allowed the 
suit, the plaint of which is Ex. 6, to be 
dismissed on that ground as would appear 
from the judgment Ex. 15. 


V. Mt. Vasibai 1927. 

of the firm of Isherdas Kishenchand nor 
was any summons issued to him, nor had 
he received any summons nor was he ser- 
ved. The theory advanced by the learned 
pleader, that the plea was invented after 
the death of Uttamchand and the part- 
nership deed Ex. 13, fabricated in sup- 
port of this plea, seems bo me to be toO' 
elaborate involving the putting together 
a considerable mass of perjured evidence' 
to he readily accepted. The fact thatj 
Isherdas filed suits in the name of the 
firm of Isherdas Kishenchand and signed 
process sheets also in the name of the 
firm would nob necessarily lead to the 
inference that he was a partner. Ibis 
well known that the salaried managersj' 
in a firm nob infrequently conduct legal 
proceedings and sign documents in Oourt-^ 
in their own names going to the extent 
of describing themselves as managing 
proprietors. Bub this misdescription 
would not bo sufficient bo fasten upon 
them the character of the partners. 

The burden of proof to show that the- 
opponents in this case were partners in- 
the firm of Isherdas Kishenchand lies 
upon the plaintiffs. I do not think that 
that burden has been sufficiently dis- 
charged. 

But I do not see how the plaintiffs 
would be adversely affected by my find- 
ing that the opponents are not shown bo 
bo partners; admittedly Ubtamchand 
was one of the partners and his estate 
in the hands of his sons, the opponents, 
would be liable for his debts. 

The present application must bo dis- 
missed against opponents 1 bo 3. No order 
as to costs. 

o.D. Application dismissed. 


It is. however, not accurate to say 
that the opponents kept this plea up 
their sleeve till July 1925, because we 
find that in the objections. Ex. 10 filed by 
Isherdas onlTthMarch 1925 showing cause 
why execution should nob proceed against 
him. Isherdas expressly says that the 
decree has been passed, nob against him, 
bub against the firm of Isherdas Kishen- 
chand, and that he was nob the manager 

(1) 27 Bom. 157=4 Bom. Ij. R. 968, 

(21 [lUOSJ 2 S. L. R. 13. 

(3) A. 1. R 1925 Sind 159. 
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Rupchand Bilaram and Lobo, A-J.Os. 
Mt. Plaintiff — Appellant. 


V. 


Mt. Defendant— Respondent, 

F. A. No. 130 of 1925, Decided on 11th 
[arch 1927, from the judgment and 

ecree of Aston, A. J*0.> 

925. in Suit No. 6al of 1924 reported 

i A. I.R. 1926 Sind 98. 
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(а) Practice — Pleading — Rule of aeoundutn 
ftllagata et probata should not be applied regard- 
less of circumstances. 

It is, DO doubt, true that a cause should be 
decided secundum allegata et probata but that 
i^ule should not ba applied Id an abstract way 
regardlees of the oircuoistances. It would not 
be satisfactory to decide against a party on a 
view which might have been obviated by a 
mare amiadmeot of the pleading, and in a case 
where the parties had bsea allowed to go to 
proof: A. I. R. 1915 P. C, 2 Poll. 

lP 250 G 1] 

(б) Ijandlord and tenant — Notice to quit. 

. A tenaat denying tenancy and setting up ad- 
verse title in himself cannot plead want of 
notice to quit. [P 250 O 2] 

(c) Court- fees Act, S. 7 (xt)—Plainti in 
possession of part of house — Suit to recover 
another portion from alleged tenant — Court-fees 
should be paid on 12 times monthly rent. 

Where plaintid is in possession of part of a 
house and wants to recover another part from 
his alleged tenant. Court-fee on 12 times monthly 
tent would be reasonable. tP 251 C Ij 

Tahilram Maniram — for Appellaob. 

Dipcha,nd Chandumcil — for Respon* 

dent. 

Judgment. — In this case Mulibai sued 
to eject her husband’s sister Vassibai, 
and one Pitumal, the sub-tenant of ‘Vas- 
sibai. She stated in the plaint that 
about 12 month? before suit, she had 
permitted Vassibai to occupy the first 
floor of her residential house as a tenant- 
at-will without payment of any rent, and 
that subsequently Vassibai had, without 
the consent and knowledge of Mulibai, 
pub Pitumal in occupation of the second 
floor and was recovering rent from him. 
She stated that she had given due notice 
to Vassibai and Pitumal bo vacate tho 
premises and asked for their ejectment as 
also (or rendition by Vassibai of the re- 
coveries made by her from Pitumal and 
for mesne profits from the date of suit 
till possession. She valued the suit for 
the purpose of Court-fees at Hs. -120 in 
respect of tho relief for ojoctinent on the 
assumption that the rent per month of 
the two floors was Rs. 3.1 and valued the 
relief for rendition of account at Rs. 40 
The case was tried as a short cause. 
Pitumal failed to appear. On behalf of 
Vassibai, her pleader orally stated the 
following defence : 

That v.issibiii h.vd boon in adverse possession 
of tho property for moro than 12 years ctuI that 
tbo suit not in •intaio/iblo as frameu as 

Th.awordas, the f.ihhcr"io*law of the plaintiff, 
and Doongartnal. the husband of V assibai. wore 
partners in their business and in tbo purchase 
of the proportie-i. that tho house in .suit was 
partnership property purobaecd out of pirtnor- 
ahip funds, that the socotnl floor of tho house 
had been constructed at Vassibai’s oxpeusc that 
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she had been in possession of the permises for 
about 40 years, that even otherwise she was 
entitled to residence and maiaienauce being a 
widowed daughter of Thawerdas and that she 
could not, therefore, be ejected. 

She also claimed compensation for im- 
provements made by her on the construc- 
tion of the second floor. As a re-joinder 
to this defence, the learned Pleader 
for Mulibai admitted that Vassibai bad 
been in possession of a part of the bouse 
as permissive occupant for a number of 
years; but stated that she had given up 
possession of that part about four years 
before suit, that a suit bad been filed by 
her in the Lasbella Territory with 
regard to the business of Thawerdas 
which exclusively belonged to Thawerdas 
and had descended to her, and that she 
had obtained a decree to that effect and 
that it was subsequent to that decree 
that Vassibai had again come to live in 
the property with her permission about 
a year before the suit and had then 
refused to go out. It was on these 
pleadings that the parties went to trial. 

The learned Additional Judicial Com- 
missioner came to the conclusion that 
Vassibai was a permissive occupant of 
the premises, that she had not acquired 
any rights by adverse possession and 
was liable to be ejected. He, also, 
held that Vassibai had spent money 
on the construction of tho second floor 
and that, therefore, she was entitled 
to compensation which ho fixed at 
Rg, 2, .000 to be paid to her after deduct- 
ing the mesne profits which had accrued 
due to Mulibai and which he fixed at 
Rg. 50 a month. Tho learned Judge 
declined bo give any docroo against 
Pitumal. 

It is against the latter part of the 
decree that Mulibai has come to us in 
appeal. Vassibai has filed cross-objections 
on that part of the docroo which is 
against her. Several intoresting ques- 
tions of law and fact have been argued 
by the pleaders for either side. Wo 
shall deal with them in the order in 
which they were advanced. 

Mr. Dipchand has urged that Mulibai 
had failed to establish that Vassibai was 
a permissive occupant and that, at any 
rate, she had not established that Vassi- 
bai came a second timo to live in tho 
house, about a ^oar before tho suit. 
There can ho no doubt on tho (acts and 
on her own evidence that her possession 
was permissive. Thawerdas died :n 
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1900 leaving hU son, Menghraj, a 

child aboafc one year old. Doongarmal 
was only a gamashfca parbaeroE Thawar- 
das, and on his death he conbinned to 
manage the business of the minor up bo 
1903 , when he died. The business was 
then maoafjed by Obellaram, father of 
Doongermal, up to the year L9L2. 
Chellaram’s death, Vassibai loDked after 

Menghraj and -his aefairs. It 
who got Menghraj married bo Mulibai 
and in her capaoUy as manager, came 
bo live with Mulibai in the premises. 
It is nob certain if Ohellaram died be* 
fore Menghraj. but it is clear that after 
Menghraj’s death, Vassibai managed the 
affairs of Mulibai. The property was 
purchased iQ the name of Thavverdas la 
1880, before he took up Doongermal as 
his gumashta partner, and probably be- 
fore Doongermal was married to Vassi- 
bai. Under the circumstances, an in- 
ferenae may fairly be drawn against 
her that she came to live with Mulibai 
as a permissive occupant only. 

We are nob inclined to attach any 
weight to the plea that Mulibai should 
be non-suited as she had only set up in 
her plaint a permissive occupation for 
one year before suit. That statemonb 
was a mere surplusage. It has, in no 
way. prejudiced the trial. The parties 
exactly know what their contentions 
wore and have led evidence on all the 
points urged by both the sides. It is, no 
doubt, true that a causa should be deci- 
ded secundum aVetjata et probata bub, 
as pointed out by their Lordships of the 
Privy Council in Motabhoif Mulla lilssa- 
hlioy V. Mulji Haridas (1) that rule, 
should, however, nob be applied in an 
abstract way regardless of the oircum- 
sfcaoce3 and . , 

th;it it would not be satisfactory to dcwide 
agiinst a p^rty on a view which might have 
been obviated by a mere amandm^nt o! the 
pleading, and that, in a case where the patties 
had been allowei to go to proof. 

Xa the present case, the pleader for 
'Mulibai had made it abundantly clear 
that Vassibai has been in occupation for 

a very long bimo. though with a break, 

and the defect could have bean cured by 
an amendment of the pleading. There 
is also no question of any adverse pos- 
gossion by her. The only overt act on 
her part, amounting to a denial of the 
title of Vassibai. her ^ct of sub- 

U) A. I. R. 1015 F. O. 2=-30 Born, 309=42 
I, A. 103 (P. C.), 


letting the second floor to Pitnmal. This 
was admittedly within a few months of 

the date of the suit, 

The next point urged is that Mulibai 
had nob proved that she *gav 0 a proper 
and valid notice of ejectment. But in 
her pleadings Vassibai had denied the 
tenancy and set up an adverse claim in 
herself ; she was, therefore, entitled, to 
no notice whatsoever. 

Now with regard to the sum of 
Rs, 2,500 awarded by the learned Ad- 
ditional Judicial Commissioner, as com- 
pensation for the building, assunaing 
that any money was spent by Vassibai 
on the construction of the second floor, it 
was, according to her own case, partner- 
ship money, and was, therefore, debib- 
able to the'private account of Thawer- 
das and his son Menghraj on the partner- 
ship books. She failed to produce the 
partnership books and, therefore, it 
would nob be unfair to presume that 
the item was so debited. If no debit 
entry was made, it is equally nob open 
to her to say that she should get credit 
for partnership money spent by her in 
the construction of the building. Her 
right, if any, to any money due to her 
husband by the partnership, is by a suit 
for sebtlemanb of partnership accounts. 
She cannot, therefore, claim payment of 
any money spent by her on the propeity 
belonging to one partner as a condition 
precedent to her going out of the hou^. 

The nest question raised is as to the 
amount of Court-fee which MuHbai 
should have paid on this suit. Mr. ^p- 
ohand has urged that S. 7, 01. 
Courbs-foes Act, has no application as 
it presupposes a lease as defined by 
S. 105, Transfer of Property Act, that 
is, a tenancy or an agreement to pay a 
premium or to pay rent. He has drawn 
our attention to the words: 

aooording to the atnouat of rent of tko im* 
taoveable property tD which the suit refers, 

appaaring iQ S. 7. Cl. (XI) 

Act. Ha has contended that S. 7, v*; 
(e) and not S. 7. Cl. XI, applies to the 
circumstances of the present case- 

the other hand, it is contended that the 

relief falls under Sch. 2, Cl. (17) (vOi 
that only a Court-fee of Rs* - 

have been 'paid. It is 

the purposes of this case j anrl 

of these clauses apply- The an 
the building stand in the name o 
bai. She is in physical possession of 
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the land and the building on the ground 
floor. She wants Vassibai and Pitumal 
to vacate the portions occupied by them. 
The value of the relief claimed by her 
cannot be the value of the land and the 
buildings thereon. JBither the . relief is 
not valuable at all and, therefore, falls 
within the purview of 01. (17) (vi), 

Soh. 2, or if it can be valued, 
it is not unreasonable to value it at 
12 times the monthly rent which 
the two portions would yield. This is 
what the plaintiff has done. The suit, 
therefore, appears to us to have been 
properly valued. 

The last point raised by Mr. Dip- 
chand is with regard to the money'decree. 
No rent has been awarded to Mulibai 
for any period prior to the suit. We see 
no reason why Vassibai should not be 
made to pay for use and occupation of 
the portion in her possession and the 
portion in the possession of Pitumal 
from the date of this suit to delivery of 
possession. The learned Additional Judi* 
oial Commissioner has fixed it at Rs. 50 
per month, i. o. Rs. 25 for the portion in 
the occupation of Pitumal and a like 
amount for the portion in the occupation 
of Vassibai. There is, however, no evi- 
dence as to the fair letting value of 
Vassibai’s portion. Mulibai ‘valued the 
rent of both the portions at Rs. 35 a 
month. We think that under the cir- 
cumstances the amount payable by 
Vassibai should be fixed at Rs. 35 in- 
stead of Rs. 50 per month. 

Wo accordingly, maintain the decree 
passed by the learned Additional Judi- 
cial Commissioner for ejectment aLjainsb 
both Vassibai anl Pitumal and vary the 
rest of bho docroo by ordering that Muli- 
bai do recover from Vassibai mesne pro- 
fits at tho rate of Rs. 35 per m infch^ from 
l8b .Inly 1021, up to vac tut possession. 

Wo allow costs of this a[>peal to Muli- 
bai. Tho order for costs passed by ths 

lower Court will staml. 

T-, i> Decree varied. 
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RurciiAND Bir,\u vM and Loiio, 

A. J. Gs. 

'Valirarti and /x/toi'J«#'“'AppelIantg. 

V. 

Karachi Dank and others — Rogpon- 

A. No. 88 of 192G, Decided on 27th 

April 1927. 
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Civil P. C., O. 3i, R. 4 (2) — Preliminary da- 
tree passed — Courl^fee on appeal should be ad 
valorem on the amount awarded by the decree' 
and not that claimed in suit Court' Jees Act, 
Sch. 1, Art. 1. 

The proper Court-fee payable by an uosuo- 
oessful defendant on a memorandum of appeal 
challenging the validity of the whole of the 
preliminary mortgage decree passed against him 
under O. 34, R. 4, Cl. (2J. Civil P. C.. is ad valo- 
rem ou tha eubjoob-matter in dispute, namely not 
merely the amount claimed in the suit but tbe 
amount awarded by tbe decree inclusive of the 
interest which is to aoorue duo up to the date 
fixed for redemption * [34 Cal. 160 (P. C.), Re/.j 
17 Bom. 41. Doubted ; 35 All. 94 and 36 A«. 

40, Diss. from.} No Court-fees ate charged on 
costs awarded by tbe Court as they ate within 
the discretion of the Court and do riot strictly 
come within the purview of the subject-matter 
in dispute between the parties. [P 252 C 2j 

T. O- Elphinston — for Appellants. 
Kimatrai Bhojraj — Amicus Curiae. 
Judgment. — The only question with 
which we are at present concerned is as 
to tho proper Court-fee payable by an 
unsuccessful defendant on a memorandum 
of appeal challenging the validity of tho 
whole of the preliminary mortgage-de- 
cree passed against him under O. 3^, 
R. 4. 01. (2). Civil P. C. 

The decree in the present suit provides 
that the mortgagor should pay the sum 
of Rs. 14,300 as principal, Rs. 426-14-0 
as interest, up to the date of the suit 
and Rs. 7.939-7-1 as interest from the 
date of the suit up to the date fixed for 
redemption. 

Tbe appellants are the purchasers from 
the mortgagors subsequent to the alleged 
mortgage, and dispute tho validity of the 
mortgage as atfooting their rights as pur 
chasers on several grounds which it is 
not necessary to refer to at present. 
They have paid Court-foe on Rs. 

11,726-11-0 and have refused to pay tbe 
Court-fee on tho balance of Rs. 

7,989-7-0. 

On their behalf it is oonboncled that no 
Court-feo is payable on the amount of 
interest accrviiog duo after tho date of 
tho insbittition of tho suit, and that in 
any case it is nob payable on itjtorost 
which is allowed by tho decree from tho 
date thereof up to tho date fi.xod for 
rodomption. 

Now there can ho no donhb that such 
an appeal falls within tho pxirviow of 
Art. I, Sch. 1. Court-foes .Act. which, inter 
alia, declares that the Conrt-foo payable 
on an appeal, not otherwise provided in 
the .Act, shall ho an ad valorem foe calcu- 
lated on bho subjoct-inatbor in dispute in 
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such appeal. Our atfcenfcion has not been 
drawn fjo any provision in fche Oourt" 
fees Acfc which expressly provides for 
•Oourb"fee payable on an appeal against a 
preliminary mortgage decree for sale. 

The fee mu3t» therefore, depend on the 
value of the subjoct-matter in dispute in 
the appeal. 

What is the subject’matber in dispute 
in such an appeal is a question which is 
nob free from difficulty and is one on 
which there is a divergence of opinion. 
In dealing with this case, wo wish, there* 
fore, to conhne ourselves strictly to the 
ease of an unsuccessful defendant who is 
appealing against the preliminary mort* 
gage decree. So far as that case is con- 
cerned the subjact-mabbar in dispute in 
the appeal is, in oar opinion, nob merely 
the amount claimed in the suit but the 
amount awarded by the decree inclusive 
of the interest which is to accrue duo up 
to the date fixed for redemption. 

As pointed out by their Lordships of 
the Privy Council in Sundar Koer v. Rai 
Sham Krishert (1) : 

Tbo schome aod intentioa of the Transfer of 
Property Aob was that a general account should 
be taken once tor all, and an aggregate amount 
b*) stated in the decree for principal, interest and 
costs duo on a fixed day, and that after the expi- 
ration of that day, if the property should uoft be 
redeeinad, the matter should pass from, the do- 
main of contract to that of judgment, and the 
jrights of the mortgagee should thenceforth de- 
pend, not on the contents of the bond, but on 
the directions in the decree. 

These observations equally apply to 
fche scheme and intention of, O- 31, Civil P. 
G., which has bean substituted for the 
corresponding provisions of the Transfer 
of Property Act. 

Once a preliminary decree is framed, 
tlie dacreo' holder is entitled to the full 
amount of his decree whether the pay- 
ment is made to him on that very day 
immediately after the passing of the de- 
cree or at any subsequent data within 
the time allowed. 

Order 34, R. 2, 01. (c) provides that 
the decree shall direct as follows : 

That if the defendant piys into Court the 
amouut so due on a day within six months 
from the date of declaring iu Court the amount 
BO due to be fixed by - the Court, the plaintiff 
ehall deliver up to the defendant, or to such 
person as he appoints, all documents in his 
possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer 
the property to the defendant free from the 

(1) [1907] 34 Cal, 150=34 I. A. 9=11 O.W.N. 
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mortgage and from all inonmbrances created by 
the plaintifi. 

Order 34, R. 4, 01. (L) reads as fol- 
lows : 

In a suit for sale, if the plaintiff sucoaeds, the 
Court shall pass a decree to the effeot men* 
tinned in CLs. (a) (b> and (o). Of R, 2 and also 
directing that, in default of the defendant pay- 
ing as therein mentioned, 'the mortgaged pro- 
perty or a sufficient part thereof be sold, -etc. 

It is this liability declared by these 
two clauses which the unsuccessful de- 
fendant wishes to be relieved of, and the 
Court-fee should prima facie bo paid on 
the value of that liability, which means 
the amount shown in the decree, inclu- 
sive of interest up to the date fixed for 
redemption. 

No Court-fees are charged on costs 
awarded by the Court as they are within 
the discretion of the Court and do not 
strictly come within the purview of 
subject-matter in dispute between 
parties. 

Our attention has been invited to 
case of Vithal n.ari Athavle v. Qovind 
Vasiideo (2), where it was held that a 
claim for interest subsequent to the date 
of suit was on the same basis as a claim 
for further mesne profits and was not 
liable to payment of Court-fee. 

That case is distinguishable from the 
present one, as there the appeal was not 
tiled by an unsuccessful defendant, but 
by an unsuccessful plaintiff, who had 
been disallowed interest after the date 
of his suit. We may, however, state that 
with all respect, wo entertain consider- 
able doubt as to the ‘correctness of the 
dictum of their Lordships, even with 
regard to an appeal by an unsuccessful 
plaintiff. 

Different rules have been applied by 
different High Courts in appeals by the 
unsuccessful paintiffs : vide Gohardh^ 
Das V. Narendra Bahadur Singh (3)» 
Percival v. Collector of Chittagong (4), 
Prag v. Bhagwan Din (5) which support 
one view and K.ali Prasad Singh v» 
Mathura Prasad (6) and the oases col- 
lected therein, which support another 
view. We wish to reserve the further 

consideration of that question for a future 

occasion when that question is proper y 
raised before us. The only oases of ap^ 
peals by unsucoassful defendants 


to 


(41 

(5) 

( 6 ) 


C1893J 17 Bom. 41. ^ 

[1919] 22 0.0. 1=50 I.O, 79». 
U903] 30 Cal. 516. _ 

A.I.R. 1925 All. 734=47 All. 926. 

A.I.R. 1923 Pat. 28. 



Sind 253 


1927 Burma Oil Co. v. Naraindas 


which our attention has been drawn, are 
the cases of Baldeo Singh v. Kalka Pra- 
sad (7) and Raghbir Prasad v. Shanker 
Bux Singh ( 8 ). In the first case a Divi- 
sion Bench of the Allahabad Sigh Court 
held that where the preliminary mort- 
gago'deoree provided for payment of a 
fixed sum of money due as principal and 
interest, including interest payable up to 
the date fixed by the Court for redemp- 
tion, the whole sum specified in the de- 
cree was the subject-matter in dispute 
and that the Court-fee should be paid 
thereon. In coming to that finding their 
Lordships solely confined themselves to 
the wording of the decree of the lower 
Court and observed at page 98 [of 
Bd j as follows : 

It may be that the decree is not properly 
drawn xip, but we oannot go behind the decree in 
deoidlng this matter. It ie quite clear that as 
the decree stood it imposed on the defendants a 
liability to pay a sum of Rs. 1,321’7*6 on a fixed 
date and by the appeal they sought to set aside 
that liability. Aq argument has been strongly 
pressed upon us that in the circumstances of the 
present case the subject*mabter of the appeal is 
the Same as the subject~matter of the suit, L e., 
the value of the plaintiff’s claim. In our opinion, 
the decree being as it is, there is no force in this 
-contention. 

In the socond case which arose out of 
a 9 ui 6 for foreclosure governed by S. 7, 
Cl. (9), Gourb-fees Act. a Full Bench of 
the Allahabad High Gourb held bhab bhe 
Court-fee was payable nob only on the 
principal amount of the mortgage but on 
the subsequent interest which had ac- 
crued due and which was awarded by the 
decree in accordance with the provisions 
of O. 34:, Cl. (c), bub observed that in 
all cases in which the amount declared 
by the Court to bo duo at the date of the 
decree can be ascertained by reference to 
the judgment and the decree, it ia that 
amount at which tlie appeal should be 
valued and that future interest should 
nob be taken into account or, in other 
words, the interest accru ing duo from the 
date of the judgtnenb appealed against, 
and the date fixed for redemption was 
nob liable to payment of Court-fee. 

With all respect wo are unable to ac- 
cept this distinction. If the decree fixes 
the amount of intoiest due iip to the 
date of redemption, such interest forms 
as much part of the decree as any other 
gnni awarded as interest^ p oi n ted 

""(7) " 35~\u. 94 = 18 i.C. 30& = ll A.L.J. 

20 . , , 
(8) CI014] 36 .\ll. 40=21 I.C. 723 = 11 A.L.J. 

1016 (F.B.). 


out above, in the event of the decree not 
being challenged, the whole sum is pay- 
able teethe mortgagee even if the pro- 
perty be redeemed before the date fixed 
by the decree. No distinction can, 
therefore, be drawn between interest 
which has accrued dtie before the date of 
the decree and which is payable by the 
decree as part of tbe redemption money* 
We, therefore, hold that the appellants 
are liable to pay additional Court-fee on 
the whole sum of Rs. 7,987-7-0. 

In the end we .wish to express our 
thanks to Mr. Kimatrai who has so 
ably argued the point at issue amicus 
curiae. 

D.D. Order accordingly. 
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ROPCHAND BILARAM AND LOBO, A. J. GS. 
Burma Oil Co, — Applicants. 

V. 

Naraindas Dayalsing — Opponents. 
Civil Revision Appln. No. 30 of 1925, 
Decided on 25th March 1927. 

(a) Contract — One party agreeing to abide by 
the decision of the ot)ier — He must accept the 
decision unless it is arbitrary or unjust — Arbit- 
ration. 

I£ a party to a contract agrees that in case of 
any dispute arising out of the contract or In any 
matter concerning the contract he will abido by 
the decision of the other party, he oaunot after- 
wards be allowed to say that such decision is not 
binding upon him, being a decision by a person 
in his own cause. The only possible ground on 
which perhaps he may attack it, Is by showing 
that it was arbitrary or otherwise unjust; 5 
Mad. 173, Bel. on. CF 255 C IJ 

(b) Master and Servant — Service terminated 
before stipulated period — Servant can sue for 
damages^IIe tmist prove that he was willing and 
able to do his part — Servant ill for the whole 
period of requisite notice — Failure by master 
to give notice does not entitle servant to claim 
damages* 

Where the services of a servant aro terminated 
before the stipulated period, it is open to him to 
sue for damages for breach on tbe part of the 
master to keep him In sorvioo so as to enable 
him to earn his wages. But. before ho sucoeeds 
he must prove that ho bimsolf was ready and 
willing and able to x>erform his part of the con- 
tract. 255 G 2J 

In the case of service terminable at a montn s 
notice the stipulated period of service extends 
only to such date on which notice given in that 
behalf would expire; and when it is certain 
that the illness or Incapacity of the servant will 
extend to the whole of the period of notice, the 
failure of tbe master to give the requisite notice 
is not Bufliciont to entitle the servant to claim 
damages : { EnglisJi cases, Hist.) 

CP 255 C 2 ; P 25G C 11 
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D. N. O'Sullivan — for Applicants. 
Kodumal Lekhraj — for Opponents. 
Judgment. — This is an application, 
under S. 25, Provincial Small Cause 
Courts Act, against the judgment and 
decree passed by the learned Small 
Cause Coart Judge, Karachi, in favour of 
the plaintiff opponent for a sum of 
Bs, 318-10-0. 

The broad facts of the case are hardly 
in dispute, and are amply proved by the 
documentary evidence. It appears that 
the plaintiff was employed as a clerk of 
the defendants from January 1920. He 
continued to be in their service right up 
to the 22nd April 1924. In December 
1923, he was working at tbe Kiamari 
installation o£5ce of tbe defendants un- 
der their assistant manager, Mr. Hander- 
son. His work had been satisfactory till 
then, and he had been recommended for 
a promotion of five rupees. On the 5th 
January 1924, he wrote to Mr, Hander- 
son asking for six days' leave, on the 
ground that on account of overwork he 
was suffering from ill-health and some 
nose trouble. The leave was not granted 
to him and he continued to work till the 
30bb January 1924, when he wrote ano- 
ther letter asking for two months’ leave 
stating that be had been advised to leave 
Karachi for some other place to recoup 
bis health. He got no answer to that 
letter. Prom the 6th Pebruary he ab- 
sented himself from office without leave. 
On the 8th February, he wrote another 
letter supported by a medical certificate 
of one Premichand, a medical practi- 
tioner, stating that he was very ill and 
that he should be given one month's 
leave. The certificate states that the 
plaintiff was suffering from chronic 
hypertrophy of turbinated bones of the 
nose and also from flatulent dyspepsia. 
Ho got no reply to his application and 
stayed away till the I2th March, when he 
rosnraed his duties and nothing further 
was said about the matter. Prom the 
26bh March to the 28bh March, he again 
absented himself, and, on the 28th March, 
he sent a letter to Mr. Handorson, sup- 
ported by a medical certificate of the 
Civil Surgeon, stating that as ho had 
been made to work on Sundays and holi- 
days, his health had suffered and that 
he had been advised by the Civil S\irgeon 
to got an operation made with regard 
to his nose trouble and that two months* 
leave should bo granted to him. The 


certificate of the Civil Surgeon stated 
that the plaintiff was suffering from 
deflection of the nasal system and ton*" 
sillitis for which he required two opei* 
ations which he was willing to undergo,- 
and that in order that these may b& 
carried out he required about two months 
leave which may bo granted if he under" 
goes an operation. There was no sug'^ 
gastion in the certificate that an immer- 
diate operation was essential. On the 
30th March and the 2nd April he sent 


reminders for leave to Mr. Handorsom 
On the 2nd April he sent a letter to^ Mr.. 
Cooper, the head manager, complaining 
that on account of his absence his salary 
amounting to Rs. 66-15-0 for February f. 
and Rs. 24 for March had not been paid 
to him, and that his promotion had been 
stopped, and asked for two months- leave 
being granted to him. On that Mr* 
Oooper called for the papers in connexion 
with the plaintiff's case and also called 
for the report of Capt. Phelan, the medi- 
cal officer of the company. Capt. Phelan 
reported that the plaintiff had some nose 
trouble, bub his disability was very slight 
and nob sufficient to render him unfit for 
work. He further said that he had 
consulted Major Newton Davis, an expert 
in these matters, whose opinion was the 
same. On a consideration of the whole 
case Mr, Cooper came to the conclusion 
that the services of the plaintiff should 
be dispensed with. He accordingly in- 
formed the plaintiff that his services 
were not required and that he would be- 
paid his salary at the rate of seventy 
rupees per month up bo the 30bh April 
1924, inclusive of the days on which he- 
had absented himself and that he would 
be paid the amount of his own deposit 
in the Provident Fund with interest 
thereon, but not the contribution made- 
by the company to the Provident Fund. 

The plaintiff then instituted this suit 
for recovery of the following items* 

1. Rs. 223-10-0 on account of the 
contribution of the company t:> the Pro- 
vident Fund. 

2. Rs- 150 as compensation for wrong- 

ful dismissal equal bo two months pay 
at Rs. 75 per month. . . 

3. Rs. 20 on account of promotion a 

five rupees per month ^ 

head office from lab ^ 

The learned Judge below baa 
the firsb item, half of the second item. 

and the whole of the third item. 
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Now, with regard to the first item of 
Rs. 223-10-0 the question depends on the 
oonsbrucbton of the Provident Fund 
Rules of the company which were con- 
sented to in writing by the plaintiff. 
According to R. 11 of these rules an 
employee dismissed for misconduct is 
entitled bo the return of his own con- 
tributions and interest towards the Pro- 
vident Fund called the A Fund, but nob 
to the contribution of the company called 
the B Fund. Rule 1 gives the managing 
agent absolute discretion in the matter 
of the interpretation and the application 
of the rules and provides that the deci- 
sion of the managing agent shall be 
final. So far, therefore, as the claim of 
the plaintiff to the B Fund was concerned 
the decision of Mr. Cooper that he had 
been dismissed for misconduct was prima 
facie final, and was a bar to his suit for 
recovery of that amount. It is well 
settled that if a party to a contract agrees 
that in case of any dispute arising out of 
the contract or in any matter concern- 
ing the contract he will abide by the 
decision of the other party, he cannot 
afterwards be allowed to say that such 
decision is not binding upon him being a 
decision by a person in his own cause. 
The only possible ground on which per- 
haps he may attack it. is by showing 
that it was arbitrary or otherwise un- 
just. See the case of the Secretary of 
State V. Augustus John Arathooti (1), 
and the observation referred bo therein 
at p. 176 [of 5 Mad.\, of Martin, B., in 
the case of Grafton v. Eastern Counties 
By. Co. (2), that parties ouglit to be care- 
ful bow they enter into contracts con- 
taining stipulations giving such powers. 

On the documentary evidence we 
are not prepared to hold that Mr. 
Cooper’s decision in the matter was in 
any way arbiti*ary or otherwise unjust. 
He was perfectly within his rights 
to come to the conclusion that the 
plaintiff had absented himself without 
just cause and that ho could, if he so 
wished, have easily postponed the opera- 
tion until such time as the rush of work 
at Kiamari deposed to by Mr. llandorson 
had subsided, or at any rate until he had 
interviewed Mr. Coopsr and obtained his 
order on the application for leave. 

This aspect of the case has nob been 

fl) riSR-2l 5 Mad. 173. _ 

(2) ft Es. 093=155 E. R. 153:3=:91 R, 

R. 712. 


dealt with by the learned Judge, and we 
think that under the circumstances he 
bad no jurisdiction to go behind Mr. 
Cooper’s decision 7‘e the item of 
Rs. 223-10-0 or to award the same to the 
plaintiff. 

With regard to the next item of 
Rs. 150 the learned Judge came to the 
conclusion that the plaintiff was a 
monthly servant whose service could be 
terminated with one month’s notice. Ho 
further held that, as the plaintiff had 
absented himself on account of ill health 
he had not forfeited his right to a 
month’s notice and accordingly awarded 
to him a sum of Rs. 75. 

Now, a contract of service means 
nothing more than an agreement by the 
servant on the one hand that he will ren- 
der personal services for a fixed or ter- 
minable period in consideration of the 
payment to him of his wages or the price 
for such service, and. on the other band, 
an agreement by the master that be will 
employ the servant for the stipulated 
period so as to enable the servant to per- 
form his service and earn his wages. 
Where, therefore, the services of a ser- 
vant are terminated before the stipulated! 
period it is open to him to sue for dam- 
ages for breach on the part of the master! 
to keep him on in service so as to enablei 
hino to earn his wages. But, before hej 
succeeds he must prove that he himself; 
was ready and willing and able to per-* 
form his part of the contract. When bhej 
plaintiff has failed to attend to his work| 
for a number of days on account of ill 
health, it does not necessarily follow that' 
he will not be able to perform his part] 
of the contract during the rest of the 
stipulated period, and it is a question of 
fact to bo decided in the circumstances 
of each case whether bis absence on ao- 
coiint of ill health was suilicient for the 
master to presume that the servant will 
not be able to perform his contract for 
the rest of the stipulated period. This 
must necessarily depend upon the length 
of the unexpired term of service and the 
nature of the illness. 

Now, in the case of service terminable 
at a month's notice the stipulated period, 
ol service extends only to such date od| 
which notice given in that behalf would' 
expire ; and therefore, when it is certain' 
that the illness or incapacity of the ser- 
vant will extend to the whole of the 
period of notice, it would appear that' 
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the failure of the master to give the re- 
quisite notice is not sufficient to entitle 
the servant to claim damages. 

The learned pleader for the plaintiff 
has drawn our attention to several de- 
cided cases but none of them seems to 
have any bearing *upan the present case. 
In the case of Cuckson v. Stones (3) there 
■was no question of the services having 
been terminated at alli but what the 
master had done was that he had with- 
held payment of wages for the period of 
the servant’s illness. The only question 
before the Court was whether the ser- 
vant had through his own default absen- 
ted himself from work so as to disentitle 
him to his wages for the period during 
which he was absent from work. 

In K. V. Raschen (4) again the specific 
point, whether a servant absenting him- 
self from work owing to ill health was 
entitled to a month’s notice or not, was 
never raised. The point dealt with was 
stated by Oleasby, B., as follows : 

The question is whether or not illness is suoh 
an excuse as to disentitle him to recover wages 
during his absence from the employment in con- 
sequence of It. 

In Cjoates v. Maple (5), the jockey was 
appointed for three seasons 1900, 1901 
and 1902. He was not disabled from 
doing work throughout the whole season 
of 1902, but only for a period from 13th 
March to llbh May ; and it was held that 
this period did nob involve suoh a 
failure of consideration and such des- 
truction of the substance of the agree- 
ment 80 as to bring the agreement to an 
end. 

In Storeij V. Fulham Steel Works Co. (6) 
the contract for service was for a period 
of five years commencing from 1903. 
In 1905 the servant was absent from 
work for three short intervals, and in 
January 1906, he was medically advised 
bo take complete rest for a considerable 
time. In May, 1906, his services were 
terminated. There was nothing to show 
at that time that the plaintiff would 
not be able bo resume his work for 
the unexpired portion of the agreement. 
The Court held that the plaintiff's illness 
was nob suoh as to pub an end, in a 
business sense, to the engagement and to 
~{ 3 ) L. J. Q: B.25=7 W. R. 134—1 

Kl. ^ Bl. 248=5 Jur. (N. S.) 337. 

(4) [1876) 38 U. T. 38. 

(5) [1903] 88 L. T. 288. 

(6) [1907] 24 T. L». R. 89. 


frustrate the object • of the engagement. 
We take this to mean that the servant 
was not incapacitated from rendering 
service through the whole of the unex' 
pired period of service wbieh was to end 
two years later, i. e., 1908. In the pre- 
sent case, however, there is clear evi- 
dence on the record to show that the 
plaintiff bad an operation performed not- 
withstanding the refusal of leave by the 
defendants and that thereby he had been 
disabled from performing bis duties for 
period of two months from that date or 
for a period of about 40 days from the 
date on which Mr. Cooper terminated 
his service. We are not aware of any 
authority where a master has been com- 
pelled to pay damages for want of notice 
when he is cerbain that during the 
period of such notice, if given, the ser- 
vant would not be able to perform hie 
duties. It is not suggested that in this 
case the servent was, entitled to any leave 
earned by him under the terms of his 
engagement and that he should get bis 
pay for the period of such leave. We 
think, therefore, that under the circum- 
stances of this case, the learned Judge 
below was in error in awarding a month^s 
salary to the plaintiff. 

With regard to the third item of 
twenty rupees again, there is nothing to- 
show that though the head office inten- 
ded to give promotion of five rupees to 
the plaintiff, intimation was given to him 
that he bad been granted the promotion. 
If the plaintiff had not absented himself 
without leave ha would very probably 
have got it. It had been sanctioned at 
the suggestion of Mr. Handerson, and it 
was within his power or at any rate 
within the power of Mr. Cooper to with- 
hold it. when it was -found that the 
plaintiff had taken a defying attitude. 

In the view taken by us of this case, 
it had not been necessary for us to exa- 
mine critically the finding of the learned 
Judge that there was no misconduct in 
fact on the part of the plaintiff. We do 
nob wish to say anything on that part 
of the case except to observe that the 
plaintiff had nob been unfairly dealt 
with and that this suit was ill advised. 

We allow this application and dismiss 
the suit with costs throughout. 

Application allowed. 
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PfiRCivAti, J. C., AND Aston, A. J. C. 

Amir 3ux — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Ref. No. H6 of 1927, Deci- 
ded on. 19th July 1927, made by Dist. 
Magistrate, Upper Sind Frontier, D - 
13th May 1927. 

Code, S. 319— Cattle theft in Sind — 
Deterrent punishment is necessary — Trying 
such a case summarily is not propei — Criminal 

p. c\, s. aco (rf). 

In Siud, where cattle-thioviag is so prevalent 
and the offences of cattle theft .so often go un- 
punished, it is ueoossary that deterrent sen- 
tences should be imposed, and a Court which 
decides to try such a case summarily is not 
exercising its discretion in a proper manner. 

[P 257 C 2] 

Thakursingh Lalsingh — for Accused. 

C. M. Lobo — for the Crown. 

Judgment. — This is a reference by 
the learned District Magistrate, Upper 
Sind Frontier, forwarding the record and 
proceedings in the case of Amir Bux 
alias Maiiomed Bux together with an 
extract from a summary register with a 
reoommend<ation for enhancement of the 
sentence or for setting aside the convic- 
tion and ordering re-trial of the accused 
for the offence of stealing a bullock. 

It appears that the complainant’s 
bullock was stolen on the night of the 
22nd February 1927. The complainant 
made enquiries and .ascertained that his 
bullock had been secured by the police at 
Jacobabad Thana. He proceeded to 
Jacobabad and recognized liis bullock. 
The learned First^ Class Magistrate, 
Jacobabad, by whom tiie accused was 
tried, tried the offence summarily. Tlie 
accused j>leaded guilty to an offence under 
S. 411, [. P. C. Ha was convicted on 
his plea and sentenced to undergo rigor- 
ous imprisonment for three months. 

It is conceded by Mr. Ijobo, the Acting 
Public Prosecutor, that the learned 
Magistrate’s order was technically cor- 
rect. So far as the Criminal Procedure 
Code is concerned the learned Magistrate 
iiad jurisdiction to try the case sum- 
marily and the maximum sentence which 
could be inllicted was restricted by S. 

Cl. (2) to a sentence of three months' 
rigorous iniprisonment. .\t tlic same 
time, the loarned District Magistrate 
draws attention to the fact that cattle 
theft is the curse of Sind and that it is 
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undesirable in the public interest that 
cases of cattle thefts should be tried 
summarily in this province. 

I am of opinion that the view of tlie 
learned District Magistrate is correct.! 
In a place where cattle-thieving is soj 
prevalent and where offences of cattle-; 
theft so often go unpunished, it is neces-j 
sary that deterrent sentences should be' 
imposed. And it seems to me that a; 
Court which decides to try a case ofl 
cattle-theft summarily is not exercising 
its discretion in a proper manner. We 
have no power, in my opinion, to enhance 
the sentence in view ofjfthe provisions of 
S. 262, Cl. (2). But in the interests of 
justice, I think it is necessary to set 
aside the conviction and order the re- 
trial of the accused. 

We accordingly set aside the convic- 
tion and sentence of the learned Magis- 
trate, and remit the case to the learned 
District Magistrate, Upper Sind Frontier, 
who will order the case to bo tried by 
such Magistrate as he may select. The 
punishment which the accused has under- 
gone and the period spent as an under- 
trial prisoner will be taken into con- 
sideration by the Court which tries him 
in the event of liis being convicted. Tlio 
accused should bo released on the same 
bail, namely, of Rs. 500, with one surety- 
in the like amount. 

S.J. lie-trial ordered 


A. I. R. 1927 Sind 257 (2) 

DeSouza, A. J. C. 

Mahomed Y us i f — P 1 iv i n t i t T . 

V. 

Nur Tan and others — Dc fond ants. 

Original Civil Suit No. 431 of L92j. 
Decided on 2oth April 1927. 

Decree — Seitinfj aside of — -i decree cannot 
set aside pnerely on the (jronnd that it teas 
(nified Of/ prrj tired ertdence. 

W'horc a decreo has boon obtained by 
of cvidenco challenged by the other and 

duly weighed by the Court before acceptance 
the decree cannot bo sot aside merely on the 
ground that such evidence can be proved to ue 
false. [V '20 1 C 1} 

'I'he jurisdiction to impugn a previous decree 
for friud is to bo oxercised nvith care .ind 
reserve and the fraud must be establi.she*.! bv 
proof before the propriety of the prif'^r decree 
Can be considerad by the Court. 'I'liere is an 
important disti action l>et%vocn ex-}iarte decr»*ei 
and contested decrees and a very heavy burden 
will be upon the p:\rty endeavouring to set 
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aside a contested decree of a Court : 41 Cal. 

yOO : 3S Mad. 203 ; 41 Mad. 743 ; 8 S. U. 

*«1 aud 10 Ch. D. 327, Foil. CP ^Gl C 1] 

Kimatrai Bhojraj — for Plaintiff. 
Hakumatrai M. Eidnani — for Defen- 


should be executed in the name of Maho- 
med Umer K.han who should collect the 
remittances ma -e by the present plain- 
tiff to be handed over for the benefit of 
l-i 1 c t V 1 f 51 n r1 that the nro-noteso executed 


lants. 

Judgment. — This is a suit by the 
plaintiff for a declaration that the deciee 
obtained by one M diomed Utner Khan 
deceased husband of defendant L and the 
father of defendants 2, 3 and 4 in Suit No. 
347 of 1919, in the Court of the Sub- Judge 
of Hyderabad, Sind, on 11th April 1921, 
is void and unenforceable at law a id for 
an injunction rea||‘aining the defendants 
from executing the SJ.id decree and for 
costs of the suit. 

It appears that the plaintiff had, on 
2Gth .\ugust 1926, executed a promissory 
note in favour of one Mahomed Umer 
Khan who bro ught an action upon the 
pro-note in Suit No. 347 of L9L9 in the 
Court of the Sub* Judge of Hyderabad 
and obtained a decree thereupon on llth 
April L921. This decree was confirmed 
on appeal by the District Court of 
Hyderabad on IGth October 1924, and 
has been transferred to this Court for 
execution, being foreign Court Decree No. 
29 of 1925. 

Tile present plaintiff had resisted the 
suit in tlie trial Court. In para. 3 of 
his written statement lie had denied that 
Mahomed Umer Khan had adv.inced to 
him any consideration or that he liad ex- 
ecuted a pro-note thereof for the benefit 
of Maliomcd UmorKlian. In para. 4 of 
Ills written sbafcemont tbe present ])laia- 
tiff had stated that his wife's brother 
Mahomed SuUeman, in May 1916, had 
sent an amount of Rs. 5,000 to him from 
the siiaro of his wife, sister of the said 
Mahomed Sulloman. out of her father’s 
estate, that a few months later the said 
Mahotnod SuUeman on liearing that the 
presotib plaintiff hid used up Rs. 4,500 
out of this money of his wife and pro- 
siimalily wifcli tlie idea of protecting his 
sister's interests proposed to him that ho 
should pass a iiro-iioto for the above- 
moiitioiiGcl amount, and on his <loing so 
the said M ihonied Sulloman would give a 
further like sum from the share of the 
presotit piaintilf’s wife out of hor father's 
estat<'. which he. Mahomed SuUeman, ac- 
tually did in October L9LG. and that as 
an incontivo to the present plaintiff to 
save and pay back ins wife money it was 
arranged that the aforesaid pro-notc 


should not create any legal obligation on 
the present plaintiff unless tbe benefi- 
cial owner so wished it. 

There was a further contention in the 
written statement of the present plain- 
tiff that Mahomed Umer Khan has no 
right, , title or interest over the amount 
o' the pro-note and that, if at all, the 
suit was to proceed, representatives of 
Sirdar Mahomed Yacoob, from whose 
estate the amount of the consideration 
proceeded should be brought on the record 
as they were necessary parties to the suit. 

On these pleadings issues were framed 
whether the present plaintiff executed a 
pro-note in favour of Mahomed Umer 
Khan and agreed to pay the amount at 
Hyderabad and whether the allegations 
of fact in the written statement as above 
were true. Evidence was recorded on all 
the issues and findings were given against 
tiie nresent plaintiff on the two issues 
which I have stated. These findings were 
Upheld in appeal by tb© Disfcricfe Court oi 

Hyderabad. . 

The present suit has been instituted by 
the plaintiff to set aside the above de- 
cree on the grounds stated in paras. 8 
and 9 of the plaint, viz , that the deceased 
Mahomed Umer Khan wilfully concealed 
certain facts from the Court which 
passed the aforesaid decree, falsely as- 
serted that the consideration of the pro- 
note proceeded from him and that he 
alone was entitled to -recover the amount 
thereof and thus fraudulently obtained 
the above decree against the plaintiff. 
Secondly, that under the above circum- 
stances the said decree is null and void 
and liable to be set aside, the deceased 
Umer Khan having obtained the same by 
false allegations of fact constituting the 
very cause of action deliberately put 
forward for the purpose of deceiving the 
Court which passed the decree and de 
frauding the plaintiff and by misleading 

the Court. . . 

A further allegation was made m cue 
plaint that it had come to the knowledge 
of the plaintiff that the deceased Made 
med Umer Khan actually executed a 
writing on I9th October 1920, long be 
fore he obtained the above decree against 
the plaintiff wherein he admitted that he 
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had no interest in the subject'matter of 
Suit No. b47 of 1919 filed against the 
l^laintilf on the pro-note. 

The defendant in his written state- 
ment contended inter alia that the alle- 
gations and contentions cjntained in the 
plaint are entirely false and having been 
raised by the plaintiff and decided against 
him in Suit No. 347 of 1919 and in the 
appeal therefrom the same are barred 
by res judicata. And that, even assum- 
ing that the alleged writing, said to have 
been discovered by the plaintiff, is a 
genuine writing it does not entitle the 
plaintiff to file the present suit or to x*e- 
open matters already finally decided. In 
his further written statement the defen- 
dant contended that the plaint was in- 
sufficiently stamped and that the suit to 
set aside the decree in Suit No. 347 of 
1919 on the ground that the same was 
obtained by the alleged perjured evidence 
is not maintainable in law. 

On these pleadings issues were framed 
and of these issues 2, 3 and 5 were set 
down for preliminary hearing to day and 
issues 6 and 7 were also argued as pre- 
liminary issues being connected with the 
previous issues. 

The contention of Mr. Kimatrai on 
behalf of the plaintiff is that the present 
suit to set aside the decree in Suit No. 

347 of 1919 will lie on tbe ground of 
fraud and collusion under S. 44, Evi- 
dence Act, on the following grounds : 

1. The suit was in its very foundation 
false and the decree has been obtained 
directly by false allegations of fact con- 
stituting the very cause of action delibe- 
rately put forward for the purpose of 
deceiving the Court and defrauding the 
present plaintiff. 

2. There was a deliberate contrivance 
engineered by ^lahomed Umer Khan 
which prevented the present plaintiff 
from putting forvvai-d his case inasmuch 
as there was collusion between Mahomed 
Umer Khan and the relations of the wife 
of the present plaintiff more especially 
her uncle Mahamed Dawood. 

3. It was the bounden '’uty of IVlaho- 
med Umer Khan to disclose to the Court 
the fact that the pro-note was a nominal 
one and tliat his claim, if any, had been 
satisfied before the decree was passed as 
would appear from the letter, dated I9th 
October 1920, written by Mahomed 
Umer Khan to Mahomed Dawool ac- 
knowledging the receipt of the considera- 
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tion of the promote in suit. It was argued 
that the wilful concealment of this fact 
from - the Court was tantamount to a 
fraud practised on the Court. 

The principle defining the jurisdiction 
of a Court to impugn a previous decree 
for fraud has been examined with cax*'e by 
Jenkins, C. J., in the case of Nanda 
Rumar Hoivlada7' v. Ram Jibaji Howla- 
dar (l). After a review of the authori- 
ties the conclusions of the learned Chief 
Justice are stated as follows : 

^Decrees, whether made ex-parte or by cousenb 
or after contest apparent or real are equally 
liable to be attacked for fraud, the character of 
the fraud varying with the circumstances of 
each case. One who seeks to impugn a decree 
passed after contest takes on himself a very 
heavy burden and it i.s not satisfied by merely 
inducing the Court to come to the couclu* 
sion that the appreciation of the evidonoe 
and the uitimato decision in the former suit 
was erroneous .... The fraud must be actual 
positive fraud, a meditated and intentional con* 
triv.iuce to keep the parties and the Court in 
ignorance of the real facts of the case and 
obtaining a decree by that contrivance. 

In the case of Logadapatti Chhuiayya 
V. K Ramanna (2^, which is cited with 
approval in the Full JBench decision of 
Radirvelu l^ainar v. Ruppuswamv 
N ‘icker (3), the tost to be applied to deter- 
mine the nature of the fraud sufficient to 
vacate a previous judgment is thus 
defined : 

The test to be applied is, is the fraud com- 
plained of not something that was included in 
what has been already adjudged by the Court 
but extraneous to it ? If. for instance, a x>arty 
be prevented by bis opponent from conducting 
his case properly bv tricks or misrepresenta- 
tion. that would jvmount to fraud. Tliere may 
also be fraud upon the Court if, in a jiroceed- 
ing in which a party is entitled to get an order 
without notice to the other side, he prncure.s it 
by suppressing f.tcts which tbe law makes it hi.-> 
duty to disclose to the Court. But where two 
X>arties fight at arms length, it is the duty of 
each to question the allegations made by the 
other and to adduce all available evidence re- 
garding the truth or f.ilsobood of it. Neither 
of them can neglect this duty and afterward* 
claim to show that the allcgition of his op- 
ponent was false. 

TJie Full Hench roforrecl with approval 
to the dictum of Jenkins. C. J., in Nanda 
Kumar Hoioladar v. limn Jiban llou - 
ladar (l), that "the jurisdiction to set 
aside a decree for fraud is to bo exercised 
with ca re and reserve, for it would be 

(1) [liurj di Cal. ngo^is o. w. n. r.si -•>:! i. 

C. 33-;— 19 C. 1.. J. 457 

(2) [1913] .38 Mad. ].. — 

19 1. C. 579— (191.5) M. W. N. 387, 

(.3) [1918] .11 Mud. 713 — 31 .M. I-. J. .590 - 

.8 M. I,. W. 103—15 1. .(•. 77 1 -(1918) 

M. W. N. 511 (F. B.) 
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highly detrimental to encourage the idea 
in litigants that the final judgment in a 
suit is to bo merely a prelude to further 
litigation and the Full Bench ruled that 
in India the considerations mentioned by 
James, Ij.J., \i\FIotcer v. Lloyd (4) apply 
with very great force as it is dangerous 
to allow a fresh suit to be brought by an 
unsuccessful litigant to set aside the 
decree passed against him on the ground 
that his opponent had imposed on the 
Court by letting in perjured evi- 
dence Tlie passion for litiga- 

tion wherever it exists in this country is 
likely to turn into almost incurable 
mania and the doctrine of res judicata 
would become practically useless if the 
contrary view prevailed in Indian Courts. 
Nowhoro more tli in in India it is neces* 
sary to onforco the sarlubary rule interest 
rei YixihlicfTt uts it finis Utiun. 

What, in clTect, does tlie alleged fraud 
said to have been practised upon the 
Court by the deceased Mahomed IJmor 
Khan amount to ? Simply this ; that ho 
di'l not disclose to the Court tlie true 
nature of tlie pro-note upon which ho 
brought his action that it was really 
executed in favour of ^lahomed Umar 
Klian benami for the plaintiff’s wife and 
that ho colluded with Mahomed Dawood 
i ■> give false evidence in support of his 
claim. Kvery one of these allegations 
f irmcd a subject of an issue by the trial 
^-ourt, evidence was led on those issues 
including the evidence of Maliomed 
I.)awood and the plaintiff’s wife examined 
''^n coniinissioii. The trial Court found 
adversely to the present plaintitT and if 
now the plaintiff were allowed to ro- 
agilato the matter on no other grounds 
than those I have stated it would practi- 
cally amount to an attempt to vacate a 
decree in a previous suit on the ground 
that it. was obtained by ]iarjurod 

evidence. 

Mr. Kiiuatrai furtlior argued that there 
was oven a grave item of fraud on the 
nart of Mahoinetl Timer Khan in that he 
concealed from the Court that ho had 
■ ibtainod payment of the consideration of 
the jiro-note some time after the in- 
'stitution of the suit hub long before the 
<lecree was passed. tn support of this 
contention Mr. Kim-atrai relied on the 
letter, dated the 19th October 1920, 
which he said came to the knowledge of 

(1) 10 Ch. D. 32’7=27 W. H. 496-= 

30 I . T. 013. 


the plaintiff shortly before he filed his 
plaint. Assuming this letter to be a 
genuine letter all that it shows is that 
Mahomed Umer Khan had receivedjthe 
amount of the pro-note from Mahomed 
Dawood. This circumstance in no way 
affected the liability of the present plain- 
tiff upon the pro-note. The letter dis- 
tinctly qontemplates the suit on the pro- 
note being proceeded with and the ex- 
penses of the litigation as from that date 
being borne by Mahomed Dawood. This is 
purely a matter between Mahomed Umer 
Khan, the then plaintiff, and Mahomed 
Dawood. The present plaintiff, the de- 
dondant in that suit, had nothing to do 
with the transaction.lt was open to Maho- 
med Dawood under O. 22, R. 10, Civil 
P. C., to ask the Court to allow him to 
continue the suit in his own name if he 
so wished. But apart from that the 
position of the present plaintiff was in 
no way affected. 

But Mr. Kimatrai argued that the fact 
stated in the letter would support his 
case that the consideration of the pro- 
note was not advanced to him personally 
but that it represented the share of his 
wife in the estate of her deceased father 
Mahomed Sirdai* Mahomed Yacoob. If 
that is so the plaintiff’s remedy is clear. 
He lias the remedy open to him of ap* 
I>lying to the trial Court to rectify its 
judgment by way of review showing that 
evidence has come into his possession 
which he failed to adduce at the previous 
hearing and which he could not with all 
proper diligence have then adduced. 

But ho certainly cannot institute a 
fresh suit to get the judgment vacated 
on that ground. 

IMr. Kimatrai has placed very strong 
reliance upon certain observations o 
Crouch. A. J. C., in the case oi Khushf 
ram Pohumal v. Gaiishamdas (5;. ^he 
learned Judge tliere observed : 

The circumstancos must be such that tho 
Court was not merely mistaken but ^ 

circumst inoes must be su^h that it s 

ho said that the decree was actually obtainea 
}>v fraud. No hard and fast Ihiutations can be 
set down : but it is certain that a deceee can 
bo set aside which has been obtained m a 
which is. in its vory foundations 

his been obtained directly by false allegations 
ot fact constituting tho very ciiuse o ^ 

delibovatols' put forward for the P*. P defeu- 
deceiving tho Court and defrauding the aeien 

'This obsoivation o f the learned Jud ge 

t's) ‘cioidTs S. 1.. R. 81=25 I. C. 946. 


1927 


Ohabag Din v. Empeuob 


Sind 261 


is, however, iimnediafcoly followed by 

the following reservation: ^ 

On the other hand, it is also certain that, 

Avhere a decree has been obtained by means of 

evidence challenged by the other side and 
weighed by the Court before acceptance, the 
decree cannot be sot aside merely on the ground 
that such evidence can be proved to be false. 

To tho same effect is tho observation 
of Hayward. A. J. C. who relied upon 
the ruling of Jenkins, O. J., in Nandci 
Kjimcir Soivladar v- Ham Jiban Hoivla* 
cJar (1) remarking as follows : 

The jurisdiction to imoung a previous decree 
for fraud is to bo exercised with care aud re- 
serve and the fraud must bo ostiblished by 
proof before the propriety of the prior decree 
icau be considered by the Court. There is au 
important distinction between ex-parto decrees 
and contested decrees and a very heavy burden 
would lie upon the party endeavouring to set 
'aside A contested decree of a Court. 

On a o.tveful cDnsidei-ation of all these 
authorities I am of opinion, that there is 
no ground for holding that the decree in 
Suit No. 347 of 19L9 on the file of tho 
Court of Eirb Class Sub-Juigo, Hydera- 
bad was obtained by frsaud in the sense 
indicated by tlie authorities. The plain- 
tiff’s suit must, tiierol’oro. be dismiss sd 

with costs. . 

Suit dismisaen. 

A. I R 1927 Sind 261 

TBiilUVAtj, J. C.. .-VND TV'.VBJI, a. j. C 

Chararj Din — .Vccuso 1 — Ai>peUaat 

V. 

Ij inpcroi Opposite Party. 

Criminal Itevn. A]ipln No. 269 of 1925, 
Decided on 25th Januiry L927. from 
order of Lst Cl. Spl. Magis rate. Karachi. 

D - I3bh January 192C>. 

renal Code, S. Intention to cause an- 

>iovancc not expressh, found — rrocedure 7indcr 
S.' 'J.OG, rriminal J\ V.. not followcd—Pro- 

ceedinas were quashed . ,, 

WJiere in a case under S. 44':» the Magistrate 
did not expressly lind that the accused >utended 
to cause annovance ami f^ythcr omitted to 
follow tho requiremoats of S. Criminal I . 

C, in that the accused was not called upon to 
enter upon his defence and produce his csi- 
dence. tho proceedings wore o 

iici. o>i. , y 

Khcmchand Sulhramda^—ior Appel- 
lant. , , , ^ 

Partubrai D. ruutcant —for tho Crown . 

Judgment.— This is an application 
for the revision of an order made hy the 
Special Magistrate of tho First Class of 
iCarachi convicting and sentencing the 
applicant to a fine 

I. P. C. 


The facts as they appear from the record 
are that the applicant was a tenant of 
premises which were badly damaged by 
the cyclonic rains in August or Septem- 
ber last year, and that the owner of the 
premises^ the applicant’s lessor was 
ordered by the authorities to restore the 
premises to a habitable condition. It is 
not clear whether tho lessee loft the pre- 
mises while they were being repaired (as 
would appear from the record to have 
been the impression of the learned Magis- 
trate), or whether (as is the case of the 
applicant), he continued to bo in oocupa 
tion of them while the repairs were going 
on. In any case, the learned Magistrate 
seems to have overlooked several matters 
of vital importance. The rights of 
parties are governed by S. lOB, T. P Act, 
under which it was in the option of the 
lessee either to determine the le-xs© owing 
to the premises becoming unfit for occu- 
pation or not to do so. The learned Magis 
trate has paid no attention to the question 
whether the lessee exorcised the option to 
determine the lease Ho seems to have 
assumed that on the premises being 
damaged by the rain and becoming unfat 
for occupation or repairs becoming neces- 
savy> the lessor could pub another tenant 
in tho premises even if tho lessee wished 

to continue in them. 

Then again, there is no express finding 
that tho applicant intended to cause an- 
noyance as is required for a conviction 

unLr S. ‘4 48. I. P- C.: cf Tharu v. 

Sniperor (i). ^ t 

Finally wo have the circumstances that 

the Magistrate seems to have omitted to 
follow tho requirements of S. 2o6, Crimi- 
nal P. C., in that the accusoi was not 
called upon to enter upon his defence and 

produce his evidence. 

For those reasons wo quash the pro- 
ooedings. Tlie lino, if paid, will be 

refunded. , 

Wo do not consider it necessary that 

tho accused should bo ro-triod for the 

offence. _ , . , , 

(•. Proceedings quasnea . 


of Rs. 10 under S. 146. 


(l) [ 1911 ] 5 S. Li. B. “i9=y I. c. f'OS — 12 Cr. 

L. J. 148 . 
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A. 1. R. 192 7 Sind 262 surety bond. In setting aside that order 


Rctpchand Bilaram and LiOBO, A.T.Cs. 

Applicant . 

V. 

yit. JfiaLibai — Opposite Party. 

Civil Rev. Appln. No. 23 of 1926, Deci- 
ded on 9th March 192^, frocn an order of 
Disb. Judge, Sukkur, D./- 22ad March 
1926, in iVIisc. Civil Appeal No. 56 of 1919. 

(а) Quardian and Wards Act^ Ss. 4) and 43 
— Surety bond by guardian and stirety — Proper 
course is to assi/jn and assignee s}iot4ld sue — 
Civil P. C., Ss. 141 and l4i. 

The propel* re.nedy for the Court to proeaed 
against the suretie.s -'on the surety bond exe- 
cuted by the gu.crdian and the sureties is to as- 
sign the bond to enable the assignee to sue o-i 
the bond and nob by issuing execution on the 
strength of S. 141, Civil P. C.: A. I. It 192!i 
Sind 35, Poll. [P 2f32 C a] 

(б) Guardians and Wards Act, S. 4J, Cl. 4 — 
Cl. 4 applies to disobedience tindCr Cls. 1 and ’2. 

Clause 4 limits the exorcise of powers men- 
tioned therein to a disobedience of orders p ssed 
under Cls. 1 and 2. [I* 2G2 C 2} 

Tolasing K. .idoani — for Api)lictnt. 

Dipohand Ckandumal — for Opposite 
Party. 

Judgment.- - The facts giving rise 
to the present application are tliat the 
applicant Naraindas and the opponent 
Mt. Jhaiibii were both appointed as 
guardians of the person and j>roperty of 
the minor Tulsidts, and that at that 
time they furnished two sureties, Khushi- 
ram and Girdaridas, in the sum of 
Rs 70,000 that tliey will duly account for 
the management of the estate of the 
minor. Dater on the applicant advanced 
certain money belonging to the minor to 
the two sureties on the mortgage of their 
immDV'able property. On an application 
made to the Court, the Court appointed 
the nizir as the third guardian to see to 
the recoN’ery of this money and tlie proper 
mani/genent of the estate. The nizir 
then cilled upon the sureties to pay the 
amount of the inortgxffo, and, on their 
failing to to di^ so, the Court was moved 
to make the applioint account for all the 
moneys that had come to his possession 
and at the siino time tho Court was 
moved to recover the amount from the 
sureties on the strength of the surety 
bond by issuirig execution agai nst • them , 
The leirned District -Tudgo acceded to 
both tiieso requests. Tlie matter then 
came up to this Court so far as it relates 
to the setting aside of the order issuing 
execution ag linst the sureties oa Llioir 


it was pointed out by this Court in 
Kktishiram Tejbhandas v. Jhalibai (l) 
that the proper remedy for the lower 
Court to x^i'oceed against the sureties ou 
the surety bond was to assign the bond to 
enable the assignee to sue on the bond 
and not by issuing execution on the 
strength of S. 141, Civil P, C., which had 
no application. In dealing wdth that 
point this Court observed as follows: 

Even as against the guardian himself, who 
is the principal parts under the bond, it would 
appear thxt the remedy for enforcing it by at- 
tachment and Sale of the property of the guar- 
dian is not by proceeding under the Guardians 
and Wards Act, but by a suit filed by the as- 
signee though S. 4.5, Guardians and Wards Act, 
empowers the Court to detain tho guardian in 
prison and impose a daily fine on him until he 
complies with the orders of the Court. 

After the proceedings were sent back to 
the lower Court, notice appears to have 
been issued to tho applicant Naraindas to 
agree within eight days to pay up the 
amount due on the mortgage within a 
period of three months, and that in the 
absence of his agreeing to do so, to show 
cause why his property should not be 
attached or why lie should not be im* 
prisoned. On the date fixed for hearing 
of the notice the pleader for the appli* 
cant asked for an adjournment which 
was refused and the Court passed an 
order attaching his property It is against 
that order that this revision ajiplication 
lias been filed. 

Now it appears to us that evidently 
the learned Judge's attention was not 
drawn to tho observations made by this 
Court and referred to above. As pointed 
out in that order he had no jurisdiction 
to order an attachment to issue for re- 
covery of tho amount which the appli* 
cbnt was required to pay. Mr. Dipchand, 
who has appeired for the opponent, has 
contended that the observatioiis m tde by 
this Court were obiter dicta and has ar- 
gued that tlie order of the learned Judge 
could be maintained as being an order 
passed under S. 43, Cl. (4), Guardiaus and 
Wards .Act, wliich empowers the Court 
to punish a guardian for disobedience 
of its orders in the same manner as for^ 
disobedience of an injunction granted 
under Ss. 492 and 493, Civil P C. R 4. 
Iiowever, limits the exercise of such 
powers bo a disobedience of orders passed 
under Rr, I and 2. There was no question 

at all ot anv disobedience in the present 

fl) A, I. R. 1920 Sind 35=19 S. Lt. R- 390. 
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caso of orders passed under Rr. 1 and 2, 
for regulating the conduct of the proceed- 
ings of a guardian or of more than one 
guardian appointed by the Court. The 
money had ah*eady been lent by the 
guardian on mortgage of property and the 
only question was of rendering him liable 
for payment of this money. We have no 
hesitation in holding that the learned 
District Judge was in error in issuing an 
attachment of the property of the guar- 
dian for failure to agree to pay within 
three months the amount he was required 
to mike good. We accordingly allow 
this application and set aside the order of 
the lower Court, but make no order as to 
costs. 

D.d. Appeal alloived. 


A. I- R. 1927 Sind 263 

Rupchand Bilar-am, A. J. C. 

Osborne Garrett & Co. L/td. Blaiii- 
tiffs. 

V. 

Raisi Jothabhoy and another — Defen- 
dants. 

Original Civil Suit NT ). oiT of 1925, 
Decided on L9th Mty L926. 

Ciri^ P. C., O. ‘29, li. l~l'laint must be veri- 
fie 2 bi/ i ' 2 rotary, director or principal otjicer 
— Signature of atlorncg is mt enough — Civil 

2\ C.. U. 0. It 14. ^. . . ^ 

The provisions of S. 131, old Civ^il P. C., 
corresponding to O. (j, R. 14. Civil P, O., wliicli 
permit :in uttoriiey to sign and verify a pl.iinC 
on behalf of an ao.sent plaintiff do not apply 
to a suit instituted on beh ilf of a limited com- 
pany wherein the plaint must be signed and 
ven ded either by. the Secretary or by a Director 
or other principal ollicor of the Company. 
Where it was non so signed, time was granted 
for cettinc it signed in accordance with law : 
■21 Cal. bO (/». C.), Foil. Cf* -^93 G 2] 

D. N O'Sullivan —for Plaintiffs. 

Manyhanmat Bhoj raj and \V . Lobo — 
for Defendants. 

Order — The j>laint in this ease has 
been signed by Mr. Jess-.iram Banaisidas, 
duly constituted attorney of the plain 
tilts, wlio are described as Messrs. Os- 
borne Garrett Sc Co., Ltd. a linn carrying 
on business at Frith Street, Soho, Lon- 
don. .-X preliminary objection has been 
raised as to the maintainability of the 
suit on tlio ground that the plaintiff be- 
ing a litnitol company, the plaint should 
have been signed and veriliod either by 
the Secretary or by a Director or other 
principal officer of tlio Company able to 


depose to the facts of the case as laid 
down by O. 29, R. 1, Civil P. C. Reli- 
ance has been placed on the ruling of 
their Lordships of the Privy Council in 
Delhi and Zjondon Banh Btd. v. Oldham 
(1) where it was pointed out that the 
provisions of S. 151 old Civil P. O., cor- 
responding to O. 6, R. 14, Civil P. G., 
which permit an attorney to sign and 
verify a plaint on behalf of an absent 
plaintiff do not apply to a suit insti- 
tuted on behalf of a corporation. Prima 
facie, therefore, the plaint is neither 
properly signed nor verified. It is urged 
on behalf of the defendants that the suit 
should, therefore, be dismissed. I am 
not prepared to accede to this request in 
the present case. I see no reason why 
I should not exercise my discretionary 
powers of permitting the plaintiffs to 
comply - with the provisions of O. 29, 
R. 1, Civil P. C., and allow them time to 
file an amended copy of the plaint pro- 
perly signed and verified. No prejudice 
is being caused to the defendants by this 
delay as it appears that so far as 
defendant 1 is concerned, he says that 
he only acted as the agent of the Char- 
tered Bink and is in no way concerned 
with the goods which *are the subject- 
matter of the suit and are said to have 
the alleged purloined mark “ Kropp ” 
stamped on them. So far as defendant 2 
again is concerned he does not allege 
having advanced any money on the goods, 
and he does not care whether the goods, 
in question which are said to be now in 
the possession of the Customs authori- 
ties are delivered to him or not. The 
interim injunction issued against defen- 
dant 2 is not working any hardsliip on 
him. If the plaintiffs have not .brought 
on the record proper persons agiinst 
whom they should have obtained an 
interim injunction and if in consequence 
of that they suffer they have to thank 
themselves. I, thoreforo, grant three 
months time to the plaintiffs to file an 
amended plaint properly signed and veri- 
fied in accord nice with O. 29, Civil I*. C., 
and order that they should bear the 
costs of the defendants for three hear- 
ings, the time wasted unnecessarily in 
consequence of their failure to present a 
X)roper plaint. 

])I). Order accordingly. 


(1) [1894] 21 Gd. C0=20 1. A. 139-o Sar. 
331 C.]. 
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Pebceival, J. C., and Tyabji, a. J. C- 

Mt. Malanhai — Applicant. 

V. 

J:^ihal Chand Tihamdas and anothei 

Opi^osite Party. 

Civil Bevn. Appn. No. 27 of 1926, 
Decided on 20th January 1927, from 
order of Addl. J. C., Sind, D/- 1st Febru- 
ary 1926, in Suit No. 803 of 1923. 

Civil P C., O. 2G, It. 1 — Examination on 
commission refused. — No rei'ision lies. 

No revision lies from sm order refusing an 
application for tbe examination on commission 
of witnesses : 14 I--* 1^* Poll. 

Srihishendas H. Lulla—lov Applicant. 

D ipchand Chand iimal — for Oi)p. Party. 

Percival, J. C. — I should personally 
have preferred in this case simply to 
have dismissed the application on tbe 
authority of Firm of Yusifally Alibhoy 
Karimji Co. v. Firm of Haji Mahomed' 
Haji Abdullah (l). But I agree with 
the order as passed by my learned col- 
league, indicating that the applicant can, 
if so disposed, aj)ply again to the Addi- 
tional Judicial Commissioner for the 
issue of a commission, as it is still open 
to him to do so under the rules. I am, 
however, of opinion that the Court should 
proceed witli tl^e case as quickly as pos- 
sible as it has already been considerably 
delayed by this revision application. 

In regard to the question whether the 
Judge should issue a commission or not, 
in case any fresh application is made to 
luin. I should only like to say that I do 
not wish it to 1)6 inferred from any 
remarks that I make that 1 personally 
think that the commission should be 
granted. In considering whether com- 
mission sliould be granted or not, if such 
an application is made, I thinlc that the 
Judge should consider particularly the 
athdavits made by the five ladies other 
than the defendant herself in which they 
say that they do not propose to give any 

evidence. 

The application is, therefore, dismissed 
with costs on the authority of Fir^n of 
Yusifally Alibhoy Karimji & Co. v. Firm 
if Haji MohameFlIaji Ahdullah (l). 

Tyabji, A. J. C. — This is an applica- 
tion for revision of an order by the 
loarued A<l<litional Judicial Cornmis 
sioner refusing an application for the 

(1) [19J0] 14 S. E R. 28—56 1. C. 721. 
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examination on commission of certain 
witnesses. 

The refusal was on the ground (l) that 
no distinction can be drawn between per- 
sons resident within the jurisdiction and 
exempt under S. 132, Civil P. C., and 
persons not so resident who are exempt 
from attendance because they reside more 
than two hundred miles off (O. 16, R. 19) ; 
(2) that the application for commission 
was accordingly made too late ; (3) that 
its issue was opposed by the plaintiffs ; 
and (4) that the witnesses aver that they 
can give no information. 

The rules of this Court in regard to 
the issue of commissions are container! 
in Ch. 7, of the rules, p. 99-lOG. 
R. 2, of that chapter provides that at 
the time of institution of the suit inti- 
mation shall be given of the fact that a 
commission is required and that thereon 
the matter shall not be set down for 
final hearing. 

The giving of such intimation is to be 
enforced by the sanction that no adjourn- 
ment will be granted for the execution 
of such commission where no such inti- 
mation is given and the matter has been 
set down for final hearing. The next 
relevant rule is R. 13 which again pro- 
vides that the parties requiring a com- 
mission for the examination o.^ witnesses 
or other purpose shall give intimation of 
the fact. But under R. 13 the intimation 
is to bo given at the first hearing of set- 
tlement of issues and the rule further 
provides that the said party shall save as 
iiereinbefore provided be entitled to an 
adjournment not exceeding fourteen days 
for the tiling and consideration of his ap 
plication for the commission. 

The two rules read together provide 
(i) that intimation shall bo given of the 
fact that a commission for the examina- 
tion of the witnesses or other purposes 
is required ; (2) as to the time when the 
intimation shall be given R. 2 proydes 
that it must be at the institution of the 
suit and R. 13, that it shall be given at 
the first hearing or settlement of issues , 
^3) if the intimation is given at the in' 
stitution of the suit under R. 2, the result 
is that the matter shall not be set down 
lor hearing ; (4) under R. 13 on suen 
intimation being given at the first heaiin© 
or on settlement of issues the 
shall “ save as thoreinbefoi-o provided 
(vi;!:., xH-esumably under R. 2), be entltlec 
to an adjournment not exceeding fourteen 



1927 Punjab NATiONAii Bank v. Adamji Lookmanji & Sons Sind 265 


days for the filing and consideration of bis 
application for the commission (whether 
the saving clause in this rule is to bo 
given effect so as to require intimation 
to be given both at the institution of the 
suit and at the first hearing) does not 
seem to bo beyond doubt ; and (5) as 
regards the penalty for not giving such 
intimation under R. 2, in default of such 
intimation no adjournment will bo 
granted for the execution of the commis- 
sion when the matter has been set down 
for hearing. No specific penalty for 
default is laid down under B. 13 except 
that presumably the sanction unier R. 2, 
is imported into R. 13 by the having 
clause. 

Shortly, though not very accurately, 
stated, on intimation being given, the 
matter” shall not be set down for the 
final hearing in the ordinary course with- 
out giving opportunity for the commis- 
sion to be executed ; in default of inti- 
mation it shall be so set down and the 
final hearing will not be adjourned. 

A distinction between the two cases 
where the witnesses are within the juris- 
diction of the Court and where they 
reside more than 200 miles off may, 
therefore, come about from the operation 
of the rules as they stand. For in the 
latter case it might frequently be difficult 
for the commission to be executed in 
time and to be returned so as to be avail- 
able to the Court at the time of the 
bearing unless facilities are given for the 
return of the commission perhaps by 
postponing the hearing. I have referred 
to this consideration because it seems to 
me that the question whether the defend- 
ant herself and the witnesses sought to 
bo examined on commission should be so 
examined may still be placed before the 
Judge who is to proceed with the trial 
of the suit and that it will be open to 
him either to grant the application or to 
refuse it ** either wholly or in part on 
the grounds which may seem to him to 
be satisfactory. If he refuses the appli- 
cation then the proper course for the ap- 
plicant will be to proceed with the trial 
of the suit and if there is any appeal 
against the ultimate decision the appel- 
late Court will have all the materials 
before it for approving or disapproving 
the conclusion at which the trial Judge 
will arrive. 

, Tno present application, however, is 
y way of revision and we have a deci- 


sion ol this Court in Firm of Yusifally 
Alibhoy Karimji & Co. v. Firm of Haji 
Mahomed- Haji Abdullah (1), laying down 
that such an application in revision does 
not lie. 

It is argued before us that this deci- 
sion is erroneous and opposed to the 
decisions of the other GCigh Courts and 
that we should, therefore, refer that deci- 
sion to a Full Bench so that it may ba 
re-considered. For the reasons that I 
have indicated it seems to me that this 
is not a proper case in which we should 
refer the matter to the Full Bench, but 
that in the present case we should follow 
the decision in Firm of Yusifally AH- 
bhoy Karimji & Co. v. Firm of Saji 
Mahomed-Haji Abdullah (1) and dismiss 
the application. 

Tn doing so I express no opinion as to 
whether the learned Judge in the exer- 
cise of his discretion should or should 
not grant any application for the exami- 
nation on commission of the defendant 
herself or of the other five witnesses 
whom she wishes to be examined on 
commission. If the learned Judge thinks 
either because the examination on com- 
mission will delay the bearing of the suit 
and that it has been made too late or for 
any other sufficient reasons considers that 
the application should be rejected, he 
will be entitled to do so on the grounds 
which will if necessary bo considered by 
the appellate Court in case an appeal is 
preferred against his decision. If, on 
the other hand, be decides that the ap- 
plication should be granted, it will, in. 
my opinion, bo open to him to do so. I 
express no opinion on the question whe- 
ther the application, if made to him,, 
should be granted or rejected. 

I would, therefore, dismiss the present 
application with costs in accordance with 
the decision in Firm of yusifalty AH- 
bhoy Karimji & Co. v. Firrn of Haji 
Mahomed- Saji Abdullah (1). 

p Application dismissed. 
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RUPCHAND BITjAUAM, a J. 

Punjab National iian/c, Ltd.- 

Is. 

V. 

Adamji Lookmanji & Sons- 

OHginal Civil Suit No. 306 of 1926. 

Detiamber L92C. 


C. 

-Plain 


•Befen 
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Civil P. C., O. 34, B. iSuit to enforce mort- 
gage Person clavtning paramount title is not 

necessary or proper party. 

In a suit brought by the mortgagee to enforce 
a mortgage, a person claiming a title para- 
mount to the mortgagor and the mortgagee is 
not a necessary or proper party, and the ques- 
tion of the paramount title cannot be litigated 
in such a suit : 33 Cal. 45^5 ; 40 All. 684 ; 44 

Pom. 698 : J. P. 1924 Pangr. 240 ; 

.OS ana ^ ^ 

Isardas Oodharam^iov Plaintiffs. 

JPatehchand Assudamal — for Defen- 


dants. 

Hatim B. Tyebji — for Applicant. 
Order. — This suit has been instituted 
for recovery of a sum of Rs. 12,873-10*3 
against the firm of Adamji Lookmanji & 
Sons. The amount is said to have been 
secured by an equitable mortgage of 
four properties belonging to Tayebally, 
Yusifally and Karimbhoy, sons of Adamji 
Lookmanji, and the usual mortgage-decree 
is claimed against them. These three 
persons have been served as tlie osten- 
sible partners of the firm of Adamji 
Lookmanji under O. 30, R. 3, Civil P. C. 
Not only do the properties stand in the 
Record of'Rights in the names of these 
three persons and these three persons 
only, but the leases issued by the Karachi 
Municipality in respect of thi*ee out of 
four plots have been issued in their names 
only. The sanad of the fourth plot 
has likewise been endorsed on behalf of 
tho Secretary of State in their favour. 

In the written statement filed by them 
they ’do not state that the mortgaged 
properties belonged to their father or that 
ho was otherwise interested in them. 
An application has, however, been made 
to me purporting to be an application 
under O. 1, R. 10, Civil P. C., unsup- 
ported by any affidavit, on behalf of cer- 
tain female relatives of theirs, praying 
that they be joined as parties to tho 
suit. The ground urged is, that the pro- 
perties belonged not to tho three defen- 
dants served as partners, but to their 
father Adamji Lookmanji who died in 
August 1921, and as heirs of Adamji tho 
applicants are as much co-owners of the 
properties as the three defendants and 
that it is, therefore, necessary that they 
should bo made parties to the suit in 
order to decide all matters in controversy 
'* particularly those relating to tho pro- 
perties in suit.” ' . . . 

As I road tho application it means 

nothing more than an application by cer- 


tain. persons who claim a title in a pari; 
of the mortgaged properties adversely to 
the mortgagors and, therefore, they are 
not only not necessary parties, bub per- 
sons who, in my opinion, should not as 
such be brought on the record in a suit 
between the mortgagee and the mort- 
gagors. The applicants are not persons 
without whom no decree can be rendered 
so as to make them necessary parties to 
the suit, nor are they persons whose pre- 
sence would render the decree more effec- 
tual so as to make them proper parties 
to the suit. A certain confusion had 


at one time arisen on account of the 
words used in S. 85, T. P. Act, which 
provided that all persons having an in- 
terest in the property comprised in the 
mortgage should be made parties to a 
suit on the mortgage. This was differ- 
ently interpreted by different High 
Courts. 

The question came up for decision be- 
fore the Calcutta High Court in Jagges- 
war Dutt v. Bhutan Mohan ^Mitra (1) 
and it was held that the term property 
in S. 85 of the Act means not the physi- 
cal object, but the interest therein, 
which the mortgagor is competent to 
transfer by way of mortgage at the date 
of tho transaction* Iq delivoring tho 
judgment of their Lordships, the late 
Sir Ashutosh Mookerji then Mr. Justice 
Mookerji. after reviewing the whole case- 
law on the subject observed at p. 433 as 

follows : , . , ^ Q e- 

The interpretation, which we put upon S. W 
leads necessarily to the conclusion that the 
propel scope o£ a mortgage suit is to cut ou the 
equity of redemption and to bar the rigl^s ot 
tho mortgagor and those claiming under him; 
the only proper parties to such a suit are the 
mortgagor and the mortgagee and those who 
have acquired interest under them subsequent 
to the mortgage. It is not competent for the 
mortg.igee to make as party defendant, one who 
claims adversely to the title of the mortgagor 
and mortgagee. Ho is a stranger to tho 
gagee, has no connexion with mortgage, an 
his adverse claim of title cannot in * 

aflected by the mortgage suit, in which he has 
no interest, be cannot be made a party for tna 
purpose of litigating such claim of title. 

In 1908 the legislature set at rest the 
doubts raised by the use of tho expres- 
sion “ property ” by substituting m 
O. 34, R. 1 the words *' having an m* 

terost in the mortgage security or in the 
right of redemption.” And it is 
well-settled law that in a suit brought by 
the mortgagee to enforce a mortgage, & 
' TTP tl906i S^Cal. 425^ C. L. J. 205. 
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person olaiming a title paramount to the 
mortgagor and the mortgagee is not a 
necessary or proper party, and the ques* 
tion of the paramount title cannot be 
litigated in such a suit : Gobardhan v. 
Mufina Lai (2), S. Appanna v. S. Dari^ 
ganda (3), Maung San Myaing v. U. Pon 
Gyaw (4) and Viswanathan Chettyar v. 
Ma Aye (5). The cases which permit the 
joinder of Hindu coparceners as defen- 
dants to a suit on a mortgage executed 
by the de facto or de jure*manager of the 
family have no application whatsoever. 
In these cases the mortgagee is attempt- 
ing to hold the interest of the copar- 
ceners liable and thsir presence may, 
therefore, under certain conditions be 
proper. 

In the words used by their Lordships 
of the Privy Council in Hadha Kunwar 
V. Heoti Singh (6) the joinder of the ap- 
plicants as parties to the suit would not 
only bo irregular, but could only lead to 
confusion. It would convert an ordi- 
nary mortgage suit based on the contract 
between the plaintiffs and the three 
defendants into a suit inter alia for parti- 
tion between the defendants and their 
female relatives requiring the determina- 
tion of certain complicated questions 
which should, as far as possible, be 
avoided. The mortgagees can only sell 
the right, title and interest of their judg- 
ment-debtors in the mortgaged proper- 
perties and any decision given in their 
favour or any sale held by them in exe- 
cution of their decree oxnnot affect the 
rights, if any, of persons who are ngt 
made parties to the suit and aie, there- 
fore, not before the Court. In any suit 
which the female relatives may institute 
for partition of the properties, it would 
l>e open to the mortgagees or the auction- 
purchaser as the case may be to contend 
that even if the mortgaged properties 
belonged to Adamji Lookmanji, by per- 
mitting them to bo entered in the names 
of his sons, and by permitting his sons to 
deal with them as their own ho was 
estopped from contending that they 
were his^ properties and that his heirs 
were likewise estopped from disputing 

• (2) [191B] 40 All. 5Si— 40 I. C. 569=16 A. L. 
J. 069. 

(3) [1920J 41 Bom. 093=57 I. C. 577 = 22 
Bom. I.. H. 815. 

(4) A. 1. R. 1924 Rang. 240=2 Rang. lOG. 

(5) A. I. R. 1920 Rang. 208=4 Rang. 214. 

(G) A. 1. R. 191G P. C. 18=33 All. 488 = 43 
I. A. 187 (P. C.). 
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the mortgage and to plead that the 
female relatives should in any event get 
their share from properties of the de- 
ceased Adamji Lookmanji other than 
those which are the subject-matter of 
the mortgage. 

The applicants do not claim to be in- 
terested in the mortgage security or in 
the right of redemption, but in the mort- 
gaged property itself so far as the case 
disclosed by them in their application 
goes and, therefore, their application, is 
in my opinion, entirely misconceived. 

The learned counsel has, however, 
urged that as the suit is not only against 
the sons of Adamji. but also against the 
firm of Adamji Lookmanji <& Sons, as 
one of the partners or rather the pro- 
prietor of that firm was Adamji and as 
the transactions in suit are said to have 
been entered into during the lifetime of 
Adamji, the applicants are interested in 
the subject-matter of the suit as heirs of 
Adamji and should, therefore, be made 
parties to the suit. 

This is altogether a new ground of 
which the plaintiffs had no notice and 
there is no allegation either by the sons 
of Adamji or affidavit by the applicants 
in support of this new plea. The learned 
counsel on being pressed on this point 
clearly stated that the applicants do not 
claim any interest in the business car- 
ried on by the firm of Adamji Look- 
manji & Sons after the death of Adamji 
and that so far as the property is con- 
cerned, they only claim it as the heirs 
of Adamji Lookmanji and in no other 
capacity. 

I cannot permit the applicants to take 
the plaintiffs by surprise by urging a 
point of which they had no notice, and I 
must decline to go into this new plea. 
If the plaintiffs wish to hold the estate 
of Adamji liable on the ground that he 
was a partner of the firm anJ subse- 
quently failed to enforce it against the 
estate of his heirs other tlian the three 
defendants, it is their own concern. 

I dismiss this application will costs. 

R XJ. Application dismissed . 
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CHAGANIiAIi AiIjDAS V. TEJOOMAI 


A. I- R. 1927 Sind 268 (1) 

ItUPCHAND BIIjAEAM AND LOBO, A.J .CS. 
Khimaninal — Plaintiff — Applicant. 

V. 

A.ss(ifi7nO/l — Defend an t O pposits Party. 
Civil Revn. Appln. No. 31 of 1925, De- 
cided on 4th February 1927, from order 
of Small Cause Court Judge, Karachi, 
D/- 8th January 1925, in execution pro- 
ceedings in Suit No. 875 of 1921. 

lAriiitation Act, S. 20— Part payment by 
judnrtxent'debtor certified beyond l%m%iat%on 
does not save limitation unless ^t jails under 

S 20 # 

Mere payment by tbe judgment-debtor of a 
certain amount towards part satisfaction cf the 
decree, certified after the period of limitation 
for execution, cannot revive limitation unless it 
is made towards interest as such or towards 
principal, and the fact of such payments ap- 
pears in the handwriting of the judgment- 
debtor. CP Si69 G 1. 2] 

Chuni Lai — for Applicant. 

Kundanmal Dayaravi — for Opposite 

Party. 

Order. — This application arises out 
of execution proceedings. The plaintiff- 
applicant obtained a decree in the Court 
of Small Causes, Karachi, on 15th July 
1921, for Rs. 621 payable by monthly in- 
* stalments of Rs. 35, the first instalment 
commencing on 15th August 1921. The 
decree further provided that in the event 
of failure by defendant to pay any in- 
stalment on the duo date the whole 
amount shall become payable at once, 
The plaintiff made no application to the 
Court for execution of his decree till 
22nd September 1924. In that applica- 
tion he stated that he had received three 
instalments as follows: Rs. 35 on 27th 
August 1921, Rs. 35 on 17th September 
1921, and Rs 40 on 3rd November 1921. 

On this application a notice was 
ordered to issue to the defendant, but was 
not served and the application was struck 
off. The plaintiff made a second applica- 
tion on 1st December 1924, and on objec- 
tion being raised by the defendant, the 
learned Small Cause Court Judge dis- 
missed it on the ground of limitation. 

The learned pleader for the plaintiff 
has contended that it was open to the 
plaintiff to certify the payments even 
after the period of three years and that 
ho having certified these payments in the 
execution application filed by him, on 
22nd September 1924, that application 
,was within the period of limitation. 

• But the obvious reply to this conten- 
'tion is that mere payment to him by the 


judgment-debtor of a certain amount to- 
wards part satisfaction of the deer 
could not revive limitation unless h 
could invoke the aid of S. 20, Lim. Act. 
Admittedly the defendant had made de- 
fault in the payment of the very first in- 
stalment and the whole amount was pay- 
able on 15th August 1921, and the three 
years expired on 15th August 1924, un- 
less the alleged payment could revive 
limitation. 

If the payments had been made to- 
wards interest as such, or if these pay- 
ments had been made towards principal 
and the fact of such payments had ap- 
peared in the handwritig of the judgment- 
debtor then by virtue of the explanation 
to S. 20 such payments would have re- 
vived limitation. In this case it is ad- 
mitted that the payments were not made 
towards interest as such and that there 
was no writing given by the judgment- 
debtor. Under the circumstances S. 20 
had no application. The learned Judge 
was, therefore, right in holding that the 
execution was barred by limitation. 

This application, therefore, fails and is 

dismissed with costs. 

H.D. Application dismissed. 


A. I R 1927 Sind 268 (2) 

RurCHAND BILARAM AND LOBO, 

A. J. Cs. 

Chaganlal Aildas Appellant. 

V. 

Tejoomai and others — Respondents. 
First Appeal No. 63 of 1924, Decided 
on 4th February 1927, from order of 1st 
Cl. Sub- Judge, Sukkur, D/- 17th Octo 

ber 1924. j 

Law-Manager 

for suit is bound by Cwxl P- C., U. 

Where a manoRing member is tho next friend o 
izuardiaa S his mioor brothers, his Powers are 

controlled by the provisions of the lig and he 

cannot do any act in his capacity 
member which he is debarred 

next friend or rlf ORS G 1 21 

Court: 3G Mad. 295, (P.C.) Poll. CP 263 C 1.2J 

T. G. ElphinstoJi— for Appellant. 

L ipchand Chandiimal fo*^ Respon 

dents. f 

Judgment.— This appeal arises out ot 

proceedings in execution of a decree pa 
in terms of an award made without 
intervention of the Court. All the p 
tiffs were minors at the date of the ® 
and were represented by their mo r 
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their next friend. Plaintiff 1 has 
attained majority and has been substi- 
tuted as the next friend of the two other 
plaintiffs who are his brothers and who 
form members of a joint Hindu family 
with him of which he is the manager. 
Certain payments have been made to him 
under the decree on his giving security 
to the Court by creating a charge on his 
interest in the joint family property for 
the due accounting by him of the amounts 
paid to him. He has demurred to giving 
further security in respect of the sums 
which are now due and are payable by 
the defendants. He has claimed that no 
security whatsoever should be demanded 
from him as he is the manager of the 
joint family and as such, he has an un- 
controlled power to recover the debts due 
to the family. He has further contended 
•that according to the terms of the award 
which was passed on a reference outside 
the Court, it was contemplated that the 
•defendants should pay to him on his 
attaining majority all sums due undet 
that award qua manager and without any 
security being furnished under O. 32, 
R. C, Civil P. C. 

The learned Subordinate Judge has up- 
held both these contentions and has 
ordered that no security need bo furnished. 
Against that order the defendants have 

•come to us in appeal. 

Mr. Dipchand. who appears for plain- 
tiff 1, has urged that no appeal lies. 
This is true but this defect is easily 
cured by our treating the application as a 
revision application. In holding that as 
manager plaintiff 1 could not bo called 
jupon to give security the learned Judge 
has relied on the case in Hart liar 
Prasad Singh v. Mathuralal (l), in sup- 
port of his view. But that case is in 
conffict with the later ruling of their 
Lordships of the Privy Council Ganesha 
Row v. Tuljarani Row where their 

Lordships have observed : 

Mow far the acts of a father or maouKieS nionj 
bet may affect a minor, who is a party to the suit 
represented by another person as next friend or 
guardian ad litem is a question which does not 
arise in the case, and their T ordsbip.^ are not 
called upon tD express an opinion on it. 
they consider it to bo cle.ir tbat when ho him- 
self is the next friend or guardian of the minor 
his powers are controlled by the provisions of 
[the l>aw and ho cannot do any act in his capa- 

(1) ~C1908] 35 Cal. 501=8 C. L. J. 250 = 1*2 

C. \V. N. 598. 

(2) [1913] 30 Mad. 295= 19 I. C. 51-5=10 I. -A. 

132 (P. C.). 


city of father or managing member which he isi 
debarred from doing as next friend or gnardian 
without leave of the Court. To hold otherwisej 
would he to defeat the object of the enactment. 

In this case the plaintiff is the next 
friend and is executing the decree as such. 
He is therefore bound by the provisions of 
O. 32, R. 6, Civil P. C. Any expression of 
opinion -by the arbitrator in their award 
that on attaining ♦the age of majority 
plaintiff 1 will not be required to furnish 
security * >5' * * cannot likewise control 
the power of the Court, to require secu- 
rity from the manager before granting 
leave. 

The question, however, arises on what 
terms as to security should leave be 
granted to him to execute the decree so 
as sufficiently to protect the share of the 
minors in the property from waste and 
to ensure its proper application. 

The total sum which plaintiff 1 
is entitled to recover from the Court is 
about Rs. 85,000 He is entitled in his 
own right to a l/3rd share therein. He 
has been incurring expenses for the 
maintenance and education of the minors 
and also for other family purposes. There 
is no allegation that he is unfit to act as 
the manager or that he is wasting the 
family property. The maximum secu- 
rity which he could be asked to give 
would be to the extent of 2/crdsof the 
property, i. e.. about Bs. 60,000. How- 
ever, taking into consideration the fact 
that he has already spent and has here- 
after to spend large sums of money on 
behalf of and for the berefit of the minora 
we think that it will bo sufficient if he is 
required to give security to the extent of 
Rs. 40,000. We understand that he 
has already given security to the extent 
of about Rs. 15,000. We therefore order 
that, on his giving security for a further 
sum of Rs. 25,000, either in one lump 
sum or in such smaller sums, as may be 
necessary from time to time ho should be 
entitled to execute the decree for the in- 
stalments due and to become due subject, 
however, to the condition that, unless he 
has given security for the full sum of 
Rs. 40,000, he shall not recover more than 
double the amount for which ho has fur- 
nished security. 

Wo accordingly vary the order of the 
lower Court in the terms stated above 
and make no order as to costs. 

Order varied. 


D.D. 



^70 Sind 

A. I. R. 1927 Sind 270 

Kincaid, J. -C., and Batmond, A. J. C. 
Qangaram and another — Appellants. 

* V. 

' Secretary of State — Bespondenfc. 

First Appeals Nos. 27 and 28 of 1920, 
Decided on 3rd May 1922, from decision 

of Diet, Judge, Sukkur. 

(a) Limitation Act — Applicability. 

Tb© law of limitation which prevails when a 
suit.ia brought, applies to that suit, unless it be 
shown that one or other of the parties have ac- 
quired vested rights under some earlier statute 
of limitation : 35 All. 227 (P.C. ), F off . fP 271 C l3 
PlaintifI whose enjoyment of an easement as 
agaiost, the Crown began in 1865. cannot ac- 
quire a prescriptive right against the Crown in 
view of S. 15, Easements Act, and S. 26. Lim.Act 
1877, does not apply to such a case [P 270 C 2J 
{b) Limitation Act, 1877 , 5.26 — No specific 
mention of Crown — It is not applicable to 
Crown — Interpretation of statutes. 

Unless the Crown is specifically mentioned 
in a statute, in this case S. 2G. Uim. Act (15 of 
.1877) is excluded from its operation: 1 jBoin. 7; 
14 JBom. 23 ; 25 Mad. 467, Foil. 10 Caf. 214 
and 5 Mad. H. C. 0, Dist. [P 271 C 1] 

(c) Easements Acf, 5. 15 — There is no pres- 
•cription against the Crown. 

The common law of England on the subject 
of acquisition of prescriptive rights does not ap- 
ply in India, and, assuming that it does, there 
would be no presecription against the Crown: 
3 B. L. B. 18, Foil. [P 272 C Ij 

Tahilram Maniram — for Appellants. 

Rupchand Bilaram — for Bespondent. 

ICincaid, J. C. — Tlio facts of these 
appeals have been clearly set out in the 
judgment of the learned District Judge 
and are shortly as follows : 

In suit No. 4 of 1915 (appeal No 27 of 
1920) one Teumal and his sons Gangaram 
and Kishindas sued the Secretary of 
State to obtain a declaration that the 
Executive Engineer had no right on be- 
half of the defendant to reduce the sluice 
of a water-course known as the Khacnand 
Wah from ft. depth and 1 ft. breadth to 
1 ft. depth and ^ ft. breadth and for an 
injunction requiring the defendant to 
maintain the former measurements. The 
plaintiff also asked for Ks. 200 by way 
of damages. 

In suit No. 5 of 1915 (appeal 28 of 
1920) the same plaintiff sued for a simi- 
lar declaration in regard to the sluices of 
three water-courses, Kuha Ware, Nao 
Sami and Chutti. These sluices were 
reduced by the Executive Engineer by 
several feet both in depth and breadth. 
In tliis suit an injunction was asked for, 
but there was no claim for d images. 

The cases were first tried by Mr. 
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Palmer, then District Judge of Sukkur, 
who dismissed them both. On appeal 
Messrs. Fawcett, J. C., and Kemp, 
A. J. C., reversed the decision of the Dis- 
trict Judge and remanded the suit for de- 
termination with reference to the follow- 
ing issues: 

(1) Have plaioti&s an easement by grant of 

prescription bo receive a supply of water in 
excess of quantity which they received through 
the reduced sluice ? , 

(2) Has the plaintiffs* supply been reduced 
to less then what they are entitled to under 
such easement ? 

(3; If so, bas the defendant the right to reduce 
the plaintiffs’ supply of water from the canal 
to the extent to which it has been reduced ? 

(4) If not, what damages, if any, have the 
plaintiffs suffei'ed ? 

On these issues the learned District 
Judge found issues 1 and 2 in, the negative, 
issue 3 in the affirmative. He found issue 
4 not proved and dismissed the suit. 
Against this decision the plaintiffis have 
appealed. Mr. Tahilram, who appeared 
for the plaintiffs, had, through illness, 
been prevented from reading through the 
entire case, and by agreement with the 
learned pleaders on either side the Court 
decided to hear their arguments on the 
following issue based upon Cl. 4 of the 
memo of appeal: Assuming that the 

plaintiffs* enjoyment began in 1865, had 
they acquired an adverse right against 
the defendants in 1915 when they filed 
their suits ? 

We have to record our thanks to the 
pleaders on both sides for the assistance 
that they have I'endered to the Court and 
for the learned legal arguments that they 
have developed before us. The suits 
were filed in 1915. The limitation law 
then prevailing was the Easements Act of 
1882. S. 15 of that Act runs as follows : 

Where .a tight of wny or other easement has 
been peaceably and openly enjoyed by any P®r- 
son claiming title thereto as an easement and as 
of right, without icterruption and for 20 years, 
the right to such access and use of light or air, 
support or other casement shall be absolute. . . . 
whoa the property over which a right is claimed 
under this section belongs to Government, 
this section shall be read as if, for the words 
“ twenty years ” the words “ sixty years 
wore subsitituted. 

Now if the plaintiff’s enjoyment began 
in 1865 and if he could only acquire an 
adverse right against the defendant by 
continued and uninterrupted enjoyment 
for 60 years it is clear that he cannot, 
in view of S. 15, Easements Act, re y 
on a prescriptive title. It has been con , 
tended that if frhe enjoyment began in 
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1865, the law of liEnitation then in force 
should be deemed applicable. The Act 
was the Dombxy Keg. 5 of 1827. Bat 
when a similar contention was advanced 
in the case of Soni Lai v ICanhaiya Lai 
<1) before the Judicial Committee, their 
Lfordships observed: 

As to that oontention it is sufficient for 
their Xiordships to say that they agree with the 
High Court that Act 14 of 1859, does not apply 
to this suit a>ad that the Limitation Act which 
does apply is Act 15 of *1877. 

In other words they held that the law 
of limitation which applies to a suit is 
that prevailing at the time the suit is 
brought and not when the cause of action 
arose. This decision has been carefully 
interpreted in the case of Gopeshwar Pal 
V. Jibari Chandra (2) by a Special Bench 
of the Calcutta High Court and Jenkins, 
C. J. held : 

It is-an established axiom of construction that 
though procedure may be regulated by the 
Act for the time being in force still the inten- 
'tion to take away a vested right without com- 
pensation or any saving is not to be imputed 
to the legislature unless it be expressed in un- 
equivocal terms. 

From those two decisions wo may take 
the correct law to be that the law of lim- 
itation which prevails when a suit is 
brought, applies to that suit, unless it be 
shown that one or other of the parties 
have acquired vested rights under some 
earlier statute of limitation. It is thus 
for the plaintiffs in this case to show that 
their rights matured before Act 9, 1908 
came into force. 

But Act 5, 1882 (Basements Act) 

was the first statute of limitation which 
gave rights by prescription against the 
Government. 

The learned pleader has, however, re- 
lied on S. 26, Liim. Act 15, 1877 where- 
in the only period mentioned for the 
acquisition of a right of easement is 20 
-years. The plaintiffs, according to Mr. 
Tahilram, acquired a vested prescriptive 
right under this Act, which could not be 
disturbed by any later Act of Limitation. 
But in S. 26, Act 15, 1877 the Crown is 
nob alluded to and the legal presumption 
is that unless the Crown is specifically 
mentioned in a statute it is excluded 
from its operation. In tliis connexion X 
•would quote the f blowing passage from 
Maxwell. 6th edn., at p. 244. 

It has bceu said that the law is prima facie 

~ (ij Liorj]lJ5 'jn'i7"227==i9 i.“cTWi = ib iT A 
74 (P. C.). 

(2) [1914] 41 Cal. 1125 = 19 C. L. J. 549 = 24 
I. C. 37=18 C. W. N. 804 (F. B.}. 


made for subjects only; at all events, the CroV^n * 
is not reached except by express words or by' 
necessary implication, in any case where> if 
would be ousted of an existing prerogative or, 
interest. It is presumed that the legislature . 
does not intend to deprive the Crown of any'' 
prerogative, right or property, unless it ex-'^ 
presses its intention to do so in explicit terms,-^ 
or makes the inference Irresistible. Where,, 
therefore, the language of the statute is general, 
and in its wide and natural sense would divest 
or take away any prerogative or right from the' 
Crown, it is construed so as to exclude that- 
effect. When the King has any prerogative, 
estate, title or interest, he shall not be baEre4 
of them by the general words of an Act of 
Parliament. 

Mr. Tahilram has relied on several 
reported cases to support his argumeafr 
that that rule has not been observed in 
India. Only two of these are pertinent 
as in the others the Crown was not a' 
a party. The first is Ponnusawami Tevar 
V. Collector of Madivra (3j. A certain 
landlord Ponnusawami sued for the re- 
moval of shrines constructed by the Civil' 
Bngineer of the division in a channel 
attached tc the plaintiff’s village. The 
object of the construction of the shrines 
was to divert water into a Government 
village. The plaintiff made the Collector 
a party, as the Civil Bngineer had acted 
under his orders. The High Court awarded 
the plaintiff’s claim. Now this case, 
would at first sight seem to support 
Mr. Tahilram ’s argument, but a closer 
examination shows that this is not so. 
The plaintiff succeeded in proving that 
he had enjoyed fora long series of years 
the right to use the water of the Vysay 
river as against the inhabitants of certain 
Government villages. The Collector ar- 
bitrarily interfered with that right and 
it was contended that the law of easement 
did not bind the Collector. In other 
words the Collector of a district was above 
the law and could do absolutely as he 
liked. Naturally the High Court rejected 
this plea and in doing so let fall certain 
observations on which Mr. Tahilram has 
relied. But the whole passage must be 
quoted and bo fully understood: 

Tho arbitr.ary power claimed for the Govern- 
meut io para. 9 of the defend ‘Dtl's wrifctea 
stateineut has been rightly hold by tho Civil 
Judge not to bo maintainable. However the law- 
ful exercise of such a power may be In regulat- 
ing the distribution of water amongst rayatwari 
villages hold immediately of tho Government or 
to tho lands of. proprietors or their tenants, 
whose enjoyment of it is simply permissive, 
there can be no doubt that the right to an ease- 
ment in tho flow of water through an artificial 


(3) [1868] 5 M, H. O. 6. 
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water-course is as valid against the Government 
as it is against the private owner of land. 

In other words when one© a subject of 
the Crown has obtained a right of ease- 
ment against another subject of the Crown, 
the Crown cannot interfere arbitrarily 
with hU right. This is very different 
from Mr. Tahilram’s proposition that a 
subject can obtain an easement as against 
the Crown after an interrupted erjoyment 

of 20 years. ^ 4 

The secoD<i c^s© is tnait of v. 

Rakhal Chutider W- There too Govern- 
ment was a party and the Judges pro- 
ceeded on the assumption that a 20 years 
enjoyment of an easeepent would give a 
prescriptive right against Government. 
But in that case Governoieat was merely 
a lessee and could not claim a better posi- 
tion than its lessor who was a mere sub- 
ject of the Crown. 

On the other hand there are several 
decisions opposed to Mr. Taliilram’s con- 
tention. In Ganpat PiUaija v. Collector 
of Kanara (5). West, J., obsez-jed: 

it is a uciivorsal rule that prerogative and 
tho advantages it affords cannot be taken awav 
except by the consent of the Crown embodied 
in a statute. This rule of interpretation is well 
established and applies not only to the statutes 
passed bv the British, but also to the Acts of 
t^he Indiau legislature framed with constant 
raferenco to the rules recognized in Englmd. 

In Secretary of State v. Mathurahhai 
( 6 ), Sargent, C J., said of S. 26. Act 15. 

1877 * 

Here the section in question is clearly in pre- 
judice of tho Crown's rights and we. therefore, 
think that, on principle, tho provisions of the 
Act do not afford sutriciently cle.ir evidence of 
inteatlon to iacludo the Crown in S. 26. 

In The CJouernment of Bombay v. 
Y ti'iafali Salehbhai (7), Batchelor, J., 

laid down: . ^ * 

The rule of English Tj\w is that a statute 

dcos not bind tho Crown unless it is named in 
it expressly or by necessary implication. 

Finally after exhaustively reviewing 
tho whole question Bhashyam Ayyangar, 
J., in Belle v. Municipal Commissioner, 
Marlras (8). put first among the conclu- 
sions to wliich ho thoroin came: ^ . 

(1) I ho canon of interpretation of statutes 
that thj prerogative or rights of tho ^^^own c.iU- 
not bo taken away except by 

necessary iinnhcation is as applicble to the 

statutes and this 
• uthoritv of the 


more appeals than one 
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from 


statutes pas-ied by the Indian 
Parliament iry and colonial 
is reallv concluded hv the 


Privy Council in 
the colonies. 

In last resort Mr. Tahilram. fell back 
on the plea that where no statute covered 
the question at issue the Court should b& 
guided by the common law of England 
In the common law of England, how- 
ever, the learned pleader will not find 
much assistance. Under that law unless 
the landowner could show uninterrupted 
enjoyment back to the beginning of the 
reign of Richard, I., he could not succeed 
against the Crown. The reason why the 
Court stopped even at this point was 
because Henry, II., had scrutinized so 
severely all feudal claims against the 
Crown, that it was assumed that if a 
possession went back as far as that reign 
it had been deliberately examined and 
sanctioned by the royal officers. 

In John George Bogram v. Khettranath 
(9), Markby, J,, remarked: 

But it is perfectly well established in England, 
that a claim founded on prescription and sup- 
ported by evidence of modern user may, always 
be defeated by showing that the right did not 
or could not, exist at any one given point of 
time Within the period of legal memory which, 
according to English law, is now about 700 
years. 

Now in India there was no examination 
of titles by the law officers of Henry II, 
so that no such prescription as that 
under the common law of England can 
arise. It follows that in India there is 
under the Common Law of England no 
possible proscription against the Crown. 
It is no doubt true that the English 
Courts did afterwards presume the exis- 
tence of grants from user of 60 or 7G 
years. But this was not the common 
law of England. The legal fiction was 
moreover swept away by the passing of 
the Frescripbion Act 2 and 3, W. 4, Oh. 71 
which, as Markley J., observed, has no 
application to this country. We are, 
therefore, of opinion that ^ the issues 
framed by us for our decision must be 
answered in the negative. As we aie 
unfortunately barred from deciding the 
rest of the appeal, we postpone the hear- 
ing of it to some early date hereafter. 
The costs of this hearing to be costs m 

the appeals. , 

Order accordingly. 


lOGiI. zL4. 

Cl!s75] 1 Boni. 7. 

fGl fl8^0> i-1 Bom. 213. -.'V 

(7) [I'.kOJ 3i Boin. GL8 = ‘5 

L*. H. 34. ‘ ^ 

(8) [1901] 25 Mud. 457=13 E. J.*-a08.' ■ 
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(9) [1SG9J § B. E. R. 13 
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